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Preface 


This Cumulative Supplement to Replacement Volume 1C contains the general 
laws of a permanent nature enacted at the 1966, 1967, 1969, 1971 and 1973 Sessions 
of the General Assembly, which are within the scope of such volume, and brings 
to date the annotations included therein. 


Amendments of former laws are inserted under the same section numbers ap: 
pearing in the General Statutes, and new laws appear under the proper chapter 
headings. Editors’ notes point out many of the changes effected by the amen- 
datory acts. 


Chapter analyses show new sections and also old sections with changed captions. 
An index to all statutes codified herein appears in Replacement Volumes +B, 4C 
and 4D and the 1973 Supplements thereto. 


A majority of the Session Laws are made effective upon ratification but a few 
provide for stated effective dates. If the Session Law makes no provision for an 
effective date, the law becomes effective under G.S. 120-20 “from and _ after 
thirty days after the adjournment of the session” in which passed. All legislation 
appearing herein became effective upon ratification, unless noted to the contrary in 
an editor’s note or an effective date note. 


Beginning with the opinions issued by the North Carolina Attorney General on 
July 1, 1969, any opinion which construes a specific statute will be cited as an an- 
notation to that statute. For a copy of an opinion or of its headnotes write the 
Masormey General, P.O. Box 629, Raleigh, N.C. 27602. 


The members of the North Carolina Bar are requested to communicate any de- 
fects they may find in the General Statutes or in this Supplement and any sugges- 
tions they may have for improving the General Statutes, to the Department of 
Justice of the State of North Carolina, or to The Michie Company, law Publishers, 
Charlottesville, Virginia. 
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Scope of Volume 


Statutes: 

Permanent portions of the general laws enacted at the 1967, 1969, 1971 and 1973 
Sessions of the General Assembly affecting Chapters 15 through 20 of the General 
Statutes. 


Annotations: 


Sources of the annotations: 
North Carolina Reports volumes 265 (p. 218)-283 (p. 588). 
North Carolina Court of Appeals Reports volumes 1-18 (p. 351). 
Federal Reporter 2nd Series volumes 347 (p. 321)-476 (p. 656). 
Federal Supplement volumes 242 (p. 513)-356. 
United States Reports volumes 381 (p. 532) -411 (p. 525). 
Supreme Court Reporter volumes 86-93 (p. 2788). 
North Carolina Law Review volumes 43 (ie 667 )-49 (p. 1006). 
Wake Forest Intramural Law Review volumes 2-6 (p. 568). 
Opinions of the Attorney General. 


Digitized by the Internet Archive 
in 2022 with funding from 
State Library of North Carolina 


https://archive.org/details/generalstatuteso01 nort_3 
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VOLUME 1C 


Chapter 15. 


Criminal Procedure. 


Article 1. 


General Provisions. 

Sec. 

15-4.1 to 15-5.4. [Repealed.] 

15-6.3. Credit for service of sentence while 

in another jurisdiction. 

15-10.2. Mandatory disposition of detain- 
ers — request for final disposi- 
tion of charges; continuance; 
information to be furnished pris- 
oner. 

15-10.3. Mandatory disposition of detain- 
ers—procedure; return of pris- 
oner after trial. 


Article 4. 


Search Warrants. 

15-25. Search warrants for contraband, 
evidence, and instrumentalities of 
crime. 

15-25.1, 15-25.2. [Repealed.] 

15-26. Contents of search warrant. 


15-27. Exclusionary rule. 
15-27.1. Application of Article to all search 


warrants; exception as to in- 
spection warrants. 
Article 4A. 
Administrative Search and Inspection 
Warrants. 


15-27.2. Warrants to conduct inspections 
authorized by law. 


Article 7. 


Fugitives from JuStice. 


15-53.1. Governor may offer rewards for 
information leading to arrest and 
conviction. 


Article 10. 


Bail. 


15-103.1. Release prior to trial or hearing 
other than on bail. 


15-103.2. Chief judges to issue policies. 


Sec. 

15-104.1. Recognizances and appearance 
bonds conditioned upon the de- 
fendant’s appearance through- 
out the division of the General 
Court of Justice. 


Article 15B. 


Pre-Trial Examination of Witnesses and 
Exhibits of the State. 
15-155.4. In general. 
15-155.5. Contents of order for examina- 
tion of expert witnesses. 


Article 17. 


Trial in Superior Court. 


15-162.1. [Repealed.] 

15-163 to 15-165. [Repealed.] 

15-173.1. Review of sufficiency of evidence 
on appeal. 

15-176.2. [ Repealed. ] 


Article 18. 


Appeal. 
15-180. Appeal by defendant to appellate 
division. 
15-180.2. Appeal after plea of guilty or 
nolo contendere. 
15-183. Bail pending appeal; custody of 
convicted persons not released on 


bail. 


15-183.1. [Repealed. ] 

15-186. Procedure upon receipt of certifi- 
cate of appellate division. 

15-186.1. [Repealed.] 


Article 19A. 


Credits against the Service of Sentences 
and for Attainment of Prison 
Privileges. 

15-196.1. Credits allowed. 

15-196.2. Allowance in cases of multiple 
sentences. 

15-196.3. Effect of credit. 

15-196.4. Procedures for judicial award. 


§ 15-1 


Article 20. 


Suspension of Sentence and Probation. 
Sec. 


15-205.1. Mandatory review of probation. 


15-206. Cooperation with Commissioner of 
Parole and officials of local 
units. 


Article 21. 


Segregation of Youthful Offenders. 
15-210 to 15-216. [ Repealed. | 
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Article 22. 
Review of Criminal Trials. 
Sec. 


15-220. Answer of the State; amendments; 
costs of records. 


Article 23. 


Expunction of Records of Youthful 
Offenders. 

15-223. Expunction of records for first of- 
fenders under the age of 18 at 
the time of conviction of mis- 
demeanor. 


ARTICLE 1. 


General Provisions. 


§ 15-1. Statute of limitations for misdemeanors. 


Editor’s Note.—For case law survey as 
to criminal law and procedure, see 44 
N.C.L. Rev. 970 (1966); 45 N.C.L. Rev. 
910 (1967). For note on the potential defen- 
dant’s right to a speedy trial, see 48 N.C.L. 
Rev. 121 (1969). 

No statute of limitations bars the pros- 
ecution of a felony. State v. Johnson, 275 
N.C. 264, 167 S.E.2d 274 (1969). 

Date on Which, etc.— 

In accord with 1st paragraph in original. 
See State v. Hundley, 272 N.C. 491, 158 
S.E.2d 582 (1968). 

In accord with 2nd paragraph in orig- 
inal. See State v. Hundley, 272 N.C. 491, 
158 S.E.2d 582 (1968). 

An indictment or presentment marks the 


beginning of the prosecution so as to toll 
the statute of limitations, even though de- 
fendant be apprehended and tried more 
than two years after the offense was com- 
mitted. State v. Best, 10 N.C. App. 62, 177 
S.E.2d 772 (1970). 

The issuance of a void warrant in a mis- 
demeanor prosecution does not toll the 
running of this section, and where on ap- 
peal from a conviction upon such warrant 
in an inferior court defendant is tried up- 
on an identical indictment returned by 
the grand jury more than two years after 
the commission of the offense, he is en- 
titled to quashal of the indictment. State 
v. Hundley, 272 N.C. 491, 158 S.E.2d 582 
(1968). 


§ 15-4. Accused entitled to counsel. 


Counsel Allowed Reasonable Time, etc.— 

Since the law regards substance rather 
than form, the constitutional guaranty of 
the right of counsel contemplates not only 
that a person charged with crime shall have 
the privilege of engaging counsel, but also 
that he and his counsel shall have a reason- 
able opportunity in the light of all at- 
tendant circumstances to investigate, pre- 
pare and present his defense. State v. Hill, 
9 N.C. App. 279, 176 S.E.2d 41 (1970). 

Every defendant is entitled under the 
Constitution to have a reasonable opportu- 
nity to prepare his defense. This includes 
the right to consult with his counsel and to 
have a fair and reasonable opportunity, in 
the light of all attendant circumstances, to 
investigate, to prepare, as well as to present 
his defense. This right must be accorded 
every person charged with a crime. State 
v. Hill, 9 N.C. App. 279, 176 S.E.2d 41 
(1970). 


Both the State and federal constitutions 
secure to every man the right to be de- 
fended in all criminal prosecutions by coun- 
sel whom he selects and retains and this 
right is not intended to be an empty 
formality. It would be futile to give a per- 
son accused of crime a day in court if he 
is denied a chance to prepare for it, or to 
guarantee him the right of representation 
by counsel if his counsel is afforded no op- 
portunity to ascertain the facts or the law 
of the case. State v. Hill, 9 N.C. App. 279, 
176 S.E.2d 41 (1970). 

This constitutional privilege would 
amount to nothing if the counsel for the 
accused is not allowed sufficient time to 
prepare his defense; it would be a poor 
boon indeed. This would be to keep the 
word of promise to our ear and break it to 
our hope. State v. Hill, 9 N.C. App. 279, 
176 S.E.2d 41 (1970). 

Refusal of jailer to permit defendant’s 


§ 15-4.1 


attorney to confer with him while he was 
in jail is a denial of a constitutional right. 
State v. Hill, 9 N.C. App. 279, 176 S.E.2d 
41 (1970). 

But Such Refusal Does Not Destroy 
Validity of Prior Observations and Tests 
on Defendant’s Intoxication—The refusal 
of the jailer to release a defendant on the 
night that defendant had given bail bond 
for the offense of drunken driving, and the 
jailer’s refusal to permit defendant’s at- 
torney to confer with defendant during the 
night in jail, did not destroy the validity 
of the police officers’ observations and tests 
on defendant’s intoxication, although the 
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§ 15-10 


jailer’s conduct violated defendant’s rights 
to counsel and to bail, where the officers’ 
observations and tests were completed 
prior to the denial of these rights, and 
where the record failed to show that de- 
fendant was prejudiced in his defense on 
the trial. State v. Hill, 9 N.C. App. 279, 176 
S.E.2d 41 (1970). 

Applied in State v. Davis, 270 N.C. 1, 
153 S.E.2d 749 (1967), commented on in 
46 N.C.L. Rev. 379 (1968). 

Cited in State v. Hill, 276 N.C. 1, 170 
S.E.2d 885 (1969); State v. Anderson, 281 
N.C. 261, 188 S.E.2d 336 (1972). 


15-4.1 to 15-5.1: Repealed by Session Laws 1969, c. 1013, s. 12, effec- 


tive July 1, 1969. 


§ 15-5.2: Repealed by Session Laws 1969, c. 1013, s. 6, effective January 1, 


1971: 


§§ 15-5.3, 15-5.4: Repealed by Session Laws 1969, c. 1013, s. 12, effective 


July 1, 1969. 


§ 15-6.1. Changing place of confinement of prisoner committing 


offense.—In all cases where a defendant has been convicted in a court inferior 
to the superior court and sentenced to a term in the county jail or to serve in 
some county institution other than under the supervision of the State Department 
of Correction, and such defendant is subsequently brought before such court for 
an offense committed prior to the expiration of the term to be served in such 
county institution, upon conviction, plea of guilty or nolo contendere, the judge 
shall have the power and authority to change the place of confinement of the 
prisoner and commit such defendant to work under the supervision of the State 
Department of Correction. This provision shall apply whether or not the terms of 
the new sentence are to run concurrently with or consecutive to the remaining 
portion of the old sentence. (1953, c. 778; 1957, c. 65, s. 11; 1967, c. 996, s. 16.) 

Editor’s Note. — The 1967 amendment, 
effective Aug. 1, 1967, substituted “State 
Department of Correction” for ‘State 


Highway Commission” in two places in 
the first sentence. 


§ 15-6.2. Concurrent sentences for offenses of different grades or 
to be served in different places. 


Concurrent sentences may be imposed 
for separate offenses, even though one is 
for a misdemeanor and the other a felony, 
so that one is required to be served in 
the State’s prison and one in the county 
jail. State v. Brooks, 271 N.C. 462, 156 
S.E.2d 676 (1967). 


Applied in State v. Efird, 271 N.C. 730, 
157 S.E.2d 538 (1967). 

Cited in State v. Fields, 11 N.C. App. 
708, 182 S.E.2d 213 (1971). 


§ 15-6.3. Credit for service of sentence while in another jurisdiction. 
—When a person in actual confinement under sentence of another jurisdiction is 
brought for trial before a court of this State, the court may, upon sentencing, 
specifically impose a sentence to be concurrently served and direct that such person 
receive credit against the sentence imposed for all time subsequently served in the 
jurisdiction possessing physical custody of such person. (1971, c. 828.) 


§ 15-10. Speedy trial or discharge on commitment for felony. 
This section, etc.— Johnson, 3 N.C. App. 420, 165 S.E.2d 27 
In accord with original. See State v. (1969). 


9 


§ 15-10.1 


It requires simply, etc.— 

In accord with original. See State v. 
Johnson, 3 N.C. App. 420, 165 S.E.2d 27 
(1969); State v. Cavallaro, 274 N.C. 480, 
164 S.E.2d 168 (1968). 

This section merely provides that under 
certain circumstances a defendant who 
has not been speedily tried shall be re- 
leased from custody. It does not require 
that the prosecution against him be dis- 
missed. State v. Johnson, 275 N.C. 264, 
167 S.E.2d 274 (1969). 

And not that, etc.— 

In accord with original. See State v. 
Johnson, 3 N.C. App. 420, 165 S.E.2d 27 
(1969); State v. Cavallaro, 274 N.C. 480, 
164 S.E.2d 168 (1968). 

The fundamental law of this State 
grants to every accused the right to a 
speedy trial. State v. Johnson, 3 N.C. 
App. 420, 165 S.E.2d 27 (1969). 

Such Right Is a Shield for Accused’s 
Protection—The right to a speedy trial 
on the merits is not designed as a sword 
for defendant’s escape, but a_ shield for 
his protection. State v. Johnson, 3 N.C. 
App. 420, 165 S.E.2d 27 (1969). 

Both the State and the accused should 
desire a speedy trial. Both want to pre- 
serve the means of proof of the case. 
From the standpoint of the State, an old 
case is more vulnerable to cross-examina- 
tion and less easily persuades the jury. 
The accused is anxious to escape the pub- 
lic suspicion created by the accusation 
and the mental strain of standing accused. 
The right to a speedy trial, however, is the 
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personal right of the accused, and it is not 
designed as a sword for his escape, but 
rather as a shield for his protection. State 
v. Johnson, 3 N.C. App. 420, 165 S.E.2d 
27 (1969). 

The right to a speedy trial is designed 
to prohibit arbitrary and oppressive de- 
lays which might be caused by the fault 
of the prosecution. State v. Johnson, 3 
N.C. App. 420, 165 S.E.2d 27 (1969). 

There is no statutory formula dictating 
the time within which trial must be had. 
State v. Johnson, 3 N.C. App. 420, 165 
S.E.2d 27 (1969). 

But Four Factors Are Considered in 
Determining Whether Denial of Speedy 
Trial Is Unconstitutional—The four gen- 
erally accepted interrelated factors to be 
considered together in reaching a deter- 
mination of whether the denial of a speedy 
trial assumes due process proportions are 
the length of the delay, the reason for the 
delay, the prejudice to the defendant, and 
waiver by defendant. State v. Johnson, 3 
N.C. App. 420, 165 S.E.2d 27 (1969). 

The right of a speedy trial is neces- 
sarily relative. It is consistent with delays 
and depends upon circumstances. It se- 
cures rights to a defendant. It does not 
preclude the rights of public justice. State 
v. Johnson, 3 N.C. App. 420, 165 S.E.2d 
27 (1969). 

An accused waives his right to a speedy 
trial unless he demands it. State v. John- 
son, 3 N.C. App. 420, 165 S.E.2d 27 (1969). 

Cited in Pitts v. North Carolina, 267 F. 
Supp. 870 (M.D.N.C. 1967). 


§ 15-10.1. Detainer; purpose; manner of use.—Any person confined 
in the State prison of North Carolina, subject to the authority and control of 
the State Department of Correction, or any person confined in any other prison 
of North Carolina, may be held to account for any other charge pending against 
him only upon a written order from the clerk or judge of the court in which the 
charge originated upon a case regularly docketed, directing that such person be 
held to answer the charge pending in such court ; and in no event shall the prison au- 
thorities hold any person to answer any charge upon a warrant or notice when 
the charge has not been regularly docketed in the court in which the warrant or 
charge has been issued: Provided, that this section shall not apply to any State 
agency exercising supervision over such person or prisoner by virtue of a nce 
ment, order of court or statutory authority. (1949, c. 303; 1953, c. 603; 1957, 


0..949.75,.10 2) 1L967sic..996 sear) 


Editor’s Note. — The 1967 amendment, 
effective Aug. 1, 1967, substituted “State 
Department of Correction” for ‘State 
Prison Department” near the beginning of 
this section. 


Cited in Pitts v. North Carolina, 267 F. 
Supp. 870 (M.D.N.C. 1967). 


§ 15-10.2. Mandatory disposition of detainers—request for final 
disposition of charges; continuance; information to be furnished pris- 
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§ 15-10.3 § 15-12 
oner.—(a) Any prisoner serving a sentence or sentences within the State prison 
system who, during his term of imprisonment, shall have lodged against him a 
detainer to answer to any criminal charge pending against him in any court with- 
in the State, shall be brought to trial within eight (8) months after he shall have 
caused to be sent to the solicitor of the court in which said criminal charge is 
pending, by registered mail, written notice of his place of confinement and re- 
quest for a final disposition of the criminal charge against him; said request shall 
be accompanied by a certificate from the Commissioner of Correction stating the 
term of the sentence or sentences under which the prisoner is being held, the date 
he was received, and the time remaining to be served; provided that, for good 
cause shown in open court, the prisoner or his counsel being present, the court 
may grant any necessary and reasonable continuance. 


(b) The Commissioner of Correction shall, upon request by the prisoner, in- 
form the prisoner in writing of the source and contents of any charge for which a 
detainer shall have been lodged against such prisoner as shown by said detainer, 
and furnished the prisoner with the certificate referred to in subsection (a). 
earn, 5, |, 1967, c. 996; s: 15.) 

Editor’s Note. — The 1967 amendment, 
effective Aug. 1, 1967, substituted ‘“Com- 


requires the solicitor to try a prisoner 
who has a detainer lodged against him 


missioner of Correction” for “Director of 
Prisons” in subsections (a) and (b). 
Purpose of Section——The primary pur- 
pose of this section is to provide a prisoner 
with a means by which he may require the 
State to try all the criminal charges against 
him to the end that he and the authorities 
may know the full extent of his debt to 
society for his criminal activities and that 
he may plan for his release when the debt 
has been satisfied. The presence of a de- 
tainer in his prison files jeopardizes his 
chances for parole, for proper good behav- 
ior credits, and for work release. State v. 
White, 270 N.C. 78, 153 S.E.2d 774 (1967). 
What Section Requires. — This section 


and who is serving a sentence in the State 
prison within eight months after the pris- 
oner shall have requested a trial as pro- 
vided therein. State v. Johnson, 3 N.C. 
App. 420, 165 S.E.2d 27 (1969). 

Prisoner Must Follow Section’s Require- 
ments.— Where defendant did not follow 
the requirements of this section by making 
his demand upon the solicitor by registered 
mail, but instead he sent a letter to the 
clerk of the superior court and the solicitor 
did not receive the notice, the defendant 
is not entitled to his release for failure of 
the State to bring him to trial within eight 
months. State v. White, 270 N.C. 78, 153 
S.E.2d 774 (1967). 


§ 15-10.3. Mandatory disposition of detainers—procedure; return 
of prisoner after trial.—The solicitor, upon receipt of the written notice and 
request for a final disposition as hereinbefore specified, shall make application to 
the court in which said charge is pending for a writ of habeas corpus ad prose- 
quendum and the court upon such application shall issue such writ to the Com- 
missioner of Correction requiring the prisoner to be delivered to said court to 
answer the pending charge and to stand trial on said charge within the time here- 
inbefore provided; upon completion of said trial, the prisoner shall be returned 
to the State prison system to complete service of the sentence or sentences under 
which he was held at the time said writ was issued. (1957, c. 1067, s. 2; 1967, c. 
996, s. 15.) 

Editor’s Note. 
effective Aug. 1, 


missioner of Correction” for “Director of 
Prisons.” 


— The 1967 amendment, 
1967, substituted ‘“Com- 


ARTICLE 2. 
Record and Disposition of Seized, etc., Articles. 


§ 15-12. Publication of notice of unclaimed property; advertise- 
ment and sale of unclaimed bicycles. 
Editor’s Note.— which deleted apbcnes from the list of coun- 
Session Laws 1965, c. 807, s. 2%, was _ ties. 
amended by Session Laws 1973, c. 182, 
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§ 15-18 
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§ 15-19 


ARTICLE 3. 


Warrants. 


§ 15-18. Who may issue warrant. — The following persons respectively 
have power to issue process for the apprehension of persons charged with any 
offense, and to execute the powers and duties conferred in this chapter, namely: 
Any justice, judge, or magistrate of the General Court of Justice, presiding officers 
of inferior courts, justices of the peace, mayors of cities, or other chief officers of 


incorporated towns. (1868-9, c. 178, subc. 3, s. 1; Code, s. 1132; Rev., s. 3156; 


Cr Si. 8: 4522 1969. "eats: 2/7) 


Editor’s Note.—The 1969 amendment 
substituted “Any justice, judge, or magis- 
trate of the General Court of Justice” for 
“The Chief Justice and the associate 
justices of the Supreme Court, the judges 
of the superior court, judges of criminal 
courts” following the colon. 

The issuance of a warrant of arrest is a 
judicial act. State v. Matthews, 270 N.C. 
35,153 S.Bbeed° 791 (1967). 

Justice of the Peace.— While this section 
confers authority to issue warrants upon 
justices of the peace, a justice of the peace 
may lawfully exercise such authority only 
by complying with the requirements of §§ 
15-19 and 15-20. State v. Matthews, 270 
N.C..35,; 15399.E.2d 791 .(1967). 

Fourth Amendment Applies to Both 
Arrest Warrants and Search Warrants.— 
The Fourth Amendment requirement that 
no warrant shall issue but upon probable 
cause, supported by oath or affirmation, 
and particularly describing the persons or 
things to be seized, applies to arrest war- 
rants as well as to search warrants. State 
Vi batveval col ten! © 187 5.20) 00 
(1972). 

Sufficiency of Evidence. — The judicial 


§ 15-19. Complainant examined 


Opinions of Attorney General.—Honor- 
able H.M. Shelton, Sheriff of Polk County, 
40 N.C.A.G. 176 (1969). 

Justice Must Comply with Requirements 
of Section While § 15-18 confers author- 
ity to issue warrants upon justices of the 
peace, a justice of the peace may lawfully 
exercise such authority only by complying 
with the requirements of this section and § 
15-20. State v. Matthews, 270 N.C. 35, 153 
S.E.2d 791 (1967). 

Same—No Special Form Required.— 

In accord with originai. See State v. 
Higgins, 266 N.C. 589, 146 S.E.2d 681 
(1966). 

A valid warrant of arrest must be based 
on an examination of the complainant 
under oath; it must identify the person 
charged; it must contain directly or by 
proper reference at least a defective state- 
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officer issuing an arrest warrant must be 
supplied with sufficient information to sup- 
port an independent judgment that there 
is probable cause for issuing the arrest war- 
rant. State v. Harvey,;.2810 N.Combets: 
S.E.2d 706 (1972). 

Information received from a reliable in- 
formant is sufficient to support a conclu- 
sion that probable cause for arrest exists. 
State v. Harvey, 281 N.C. 1, 187 S.E.2d 
706 (1972). 

State Bureau of Investigation agent’s 
affidavit and testimony before a magistrate 
that another State Bureau of Investigation 
agent had purchased heroin from defendant 
furnished sufficient evidence to support the 
magistrate’s determination that probable 
cause existed for defendant’s arrest. State 
v. Harvey, 281 N.C. 1, 187 S.E.2d 706 
(1972). 

Applied in Wilson vy. North Carolina, 314 
F. Supp. 249 (E.D.N.C. 1969); Vance v. 
North Carolina, 432 F.2d 984 (4th Cir. 
1970); State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970). 

Cited in Sutton v. Figgatt, 280 N.C. 89, 
185 S.E.2d 97 (1971). 


on oath. 


ment of the crime charged; and it must be 
directed to a lawful officer or to a class of 
officers commanding the arrest of the ac- 
cused. State v. Powell, 10 N.C. App. 443, 
179 §.E.2d 153 (1971). 

Signature of Affiant Not Essential_—This 
section requires the magistrate, before is- 
suing a warrant, to examine the complain- 
ant on oath. It does not provide that the 
signature of affiant is necessary to the va- 
lidity of the complaint or affidavit. State v. 
Higgins, 266 N.C. 589, 146 S.E.2d 681 
(1966). 

Where the warrant discloses that the 
afhant was duly sworn before a competent 
official and is signed by such official, and 
the name of the affiant is set forth, the fact 
that the affiant does not subscribe the affi- 
davit is not a fatal defect. State v. Higgins, 
266 N.C. 589, 146 S.E.2d 681 (1966). 
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A Police Officer May Rely on Informa- Issuance of a writ of mandamus was 
tion Reported by Other Officers.—A po- refused where the magistrate was ready, 
lice officer making the affidavit for issuance able, and willing to accord plaintiffs their 
of a warrant may do so in reliance upon legal rights under this section, and in open 
information reported to him by other of- court had announced his readiness to ex- 
ficers in the performance of their duties. amine plaintiffs under oath with reference 
State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 to their complaints. Sutton v. Figgatt, 280 
(1972). N.C. 89, 185 S.E.2d.97. (1971). 

The relation shown to exist between one Warrants’ Issuance Discretionary.—See 
State Bureau of Investigation agent and opinion of Attorney General to Mr. Gerard 
the affiant State Bureau of Investigation J. Anderson, Director, Alamance County 
agent was sufficient evidence of circum- Department of Social Services, 4/21/70. 
stances upon which the affiant could con- Quoted in Wilson v. North Carolina, 314 
clude that the information furnished to the F. Supp. 249 (E.D.N.C. 1969). 
magistrate was credible and reliable. State 
wiecaetver end N.C. 1, 187 S:E.2d 706 
(1972). 


§ 15-20. Warrant issued; contents; summons instead of warrant in 
misdemeanor cases.—lf it shall appear from such examination that any crimi- 
nal offense has been committed, the magistrate shall issue a proper warrant un- 
der his hand, with or without seal, reciting the accusation, and commanding the 
officer to whom it is directed forthwith to take the person accused of having 
committed the offense, and bring him before a magistrate, to be dealt with accord- 
ing to law. A justice of the peace or a chief officer of a city or town shall direct 
his warrant to the sheriff or other lawful officer of his county. 


In all cases of misdemeanors any officer authorized by law to issue warrants 
in criminal actions may issue a summons instead of a warrant of arrest when he 
has reasonable ground to believe that the person accused will appear in response 
to the same. The Chief Judge of the District Court Division of the General Court 
of Justice of each district shall devise and issue a recommended policy which may 
be followed on the use of a summons instead of a warrant of arrest. The summons 
shall be in the same form as the warrant except that it shall summon the defendant 
to appear before a magistrate, or some officer having the jurisdiction of a magistrate, 
at a stated time and place. If any person summoned fail, without good cause, to 
appear as commanded by the summons, he may be punished by a fine of not more 
than twenty-five dollars ($25.00). Upon such failure to appear the said officer shall 
issue a warrant of arrest. If after issuing a summons the said officer becomes 
satisfied that the person summoned will not appear as commanded by the summons 
he may at once issue a warrant of arrest. In all proceedings held pursuant to said 
summons the hearing and trial shall be upon the summons in the same manner and 
with the same effect as if the hearing and trial were on a warrant. (1868-9, c. 178, 
subc. 3, s. 3; Code, s. 1134; 1901, c. 668; Rev., s. 3158; C. S., s. 4524; 1955, c. 332; 
1969, c. 1062, s. 1.) 


Editor's Note.— A warrant will issue only if it appears to 
The 1969 amendment, effective July 1, the magistrate from his examination that a 
1969, added the second sentence of the sec- criminal offense has been committed. Sutt- 
ond paragraph. ton v. Figgatt, 280 N.C. 89, 185 S.E.2d 97 
Opinions of Attorney General.—Honor- (1971). 
able H.M. Shelton, Sheriff of Polk County, Test of Warrant and Affidavit. — A 
40 N.C.A.G. 176 (1969). warrant and the affidavit upon which it is 


Justice Must Comply with Requirements based are tested by rules less strict than 
of Section.— While § 15-18 confers author- those applicable to indictments. State v. 
ity to issue warrants upon justices of the Teasley, 9 N.C. App. 477, 176 S.E.2d 838 
peace, a justice of the peace may lawfully (1970). 
exercise such authority only by complying Sufficiency of Warrant. — A warrant of 
with the requirements of § 15-19 and this arrest is sufficient if it clearly gives the de- 
section. State v. Matthews, 270 N.C. 35, fendant notice of the charge against him, 
153 S.E.2d 791 (1967). so that he may prepare his defense, and if 
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it enables him to plead former acquittal or 
former conviction should he again be 
brought to trial for the same offense. It 
must also enable the court to pronounce 
judgment in case of conviction. State v. 
Teasley, 9 N.C. App. 477, 176 S.E.2d 838 
(1970). 

A warrant should not be quashed or the 
judgment arrested for mere informalities 
or absence of refinements. State v. Teasley, 
9 N.C. App. 477, 176 S.E.2d 838 (1970). 

This section vests discretionary power, 
etc.— ; 

After the required examination on oath 
of the complainant and any witnesses who 
may be produced by him, the justice of the 
peace is authorized to issue the warrant 
upon his determination there is sufficient 
ground for the arrest and prosecution of 
the accused person for the described crim- 
inal offense. State v. Matthews, 270 N.C. 
35, 153 S.E.2d 791 (1967). 

Warrants’ Issuance Discretionary.—See 
opinion of Attorney General to Mr. Gerard 
J. Anderson, Director, Alamance County 
Department of Social Services, 40 N.C.A.G. 
191 (1970). 

Issuance of a writ of mandamus was 
refused where the magistrate was ready, 
able, and willing to accord plaintiffs their 
legal rights under § 15-19, and in open 
court had announced his readiness to ex- 
amine plaintiffs under oath with reference 
to their complaints. Sutton v. Figgatt, 280 
N.C. 89, 185 S.E.2d 97 (1971). 
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Uniform Traffic Ticket as Warrant. — 
The Court of Appeals disapproves the 
use of the Uniform Traffic Ticket as a 
warrant of arrest. State v. Teasley, 9 N.C. 
App. 477, 176 S.E.2d 838 (1970). 

Order of Arrest Referring to Attached 
Affidavit or Complaint. — When the order 
of arrest refers to attached affidavit or com- 
plaint, the affidavit or complaint becomes 
a part of the warrant of arrest. State v. 
Teasley, 9 N.C. App. 477, 176 §.E.2d 838 
(1970). 

Motion to Quash Made after Waiver Is 
Addressed to Discretion of Trial Judge.— 
By pleading and participating in a trial, 
defendant waives any defect incident to the 
authority of the person issuing a warrant, 
and a motion to quash made after the State 
has rested is addressed to the discretion of 
the trial judge. State v. Teasley, 9 N.C. 
App. 477, 176 S.E.2d 838 (1970). 

Police to Give Notice and Demand En- 
try.—E,ven though police officers have a 
valid search or arrest warrant, absent in- 
vitation or permission, ordinarily they may 
not enter a private home unless they first 
give notice of their authority and purpose 
and make a demand for entry. State v. 
Miller, 16 N.C. App. 1, 190 S.E.2d 888 
(1972), modified, 282 N.C. 633, 194 §.E.2d 
353 (1973). 

Applied in State v. Hatcher, 
380, 177 S.E.2d 892 (1970). 

Quoted in Wilson v. North Carolina, 314 
F. Supp. 249 (E.D.N.C. 1969). 


277 N.C. 


§ 15-21. Where warrant may be executed; noting day of delivery 


to officer; copy to each defendant.— Warrants issued by any justice, judge, 
clerk, or magistrate of the General Court of Justice, or any judge of a criminal 
court, may be executed in any part of this State; warrants issued by a justice of 
the peace, or by the chief officer of any city or incorporated town, may be exe- 
cuted in any part of the county of such justice, or in which such city or town is 
situated, and on any river, bay or sound forming the boundary between that and 
some other county, and not elsewhere, unless indorsed as prescribed in § 15-22. 


The officer to whom the warrant is addressed shall note on it the day of its 
delivery to him and deliver a copy thereof to each of the defendants. A failure 
to comply shall not invalidate the arrest. (1868-9, c. 178, subc. 3, s. 4; Code, s. 
1135.;cRevi,'s3159Ci184 se4525;01957 c:°346; 1969, c. 44, "sz 


Local Modification.—By virtue of Ses- 
sion Laws 1973, c. 319, s. 2, city court of 
Raleigh should be stricken from the bound 
volume. 


istrate of the General Court of Justice, or 
any judge of a criminal court” for “justice 
of the Supreme Court, or by any judge of 
the superior court, or of a criminal court” 


Editor’s Note.—The 1969 amendment 
substituted “justice, judge, clerk, or mag- 


in the first paragraph. 


§ 15-22. Warrant indorsed or certified and served in another county. 
—If the person against whom any warrant is issued by a justice of the peace 
or chief officer of a city or town shall escape, or be in any other county out of 
the jurisdiction of such justice or chief officer, it shall be the duty of any justice 
of the peace, or any other magistrate within the county where such offender shall 
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be, or shall be suspected to be, upon proof of the handwriting of the magistrate 
or chief officer issuing the warrant, to indorse his name on the same, and there- 
upon the person, or officer to whom the warrant was directed, may arrest the 
offender in that county: Provided, that an officer to whom a warrant charging the 
commission of a felony is directed, who is in the actual pursuit of a person known 
to him to be the one charged with the felony, may continue the pursuit without 
such indorsement. The justice of the peace or a chief officer of a city or town 
shall direct his warrant to the sheriff or other lawful officer of his county, and 
such warrant when so indorsed as herein prescribed shall authorize and compel 
the sheriff or other officer of any county in the State, in which such indorsement 
is made, to execute the same. Whenever a justice of the peace or the chief officer 
of a city or town shall attach to his warrant a certificate under the hand and seal 
of the clerk of the superior court of his county certifying that he is a justice of 
the peace of the county or the chief officer of a city or town in the county and 
that the warrant bears his genuine signature, the warrant may be executed in any 
part of the State in like manner as warrants issued by justices or judges of the 
appellate division, judges of the superior court, or judges of criminal courts with- 
out any indorsement of any justice of the peace or magistrate of the county in which 
it may be served. (1868-9, c. 178, subc. 3, s. 5; Code, s. 1136; 1901, c. 668; Rev., 
s. 3160; 1917, c. 30; C. S., s. 4526; 1949, c. 168; 1969, c. 44, s. 29.) 

Editer’s Note.— for “justices of the Supreme Court” in the 

The 1969 amendment substituted ‘“jus- last sentence. 
tices or judges of the appellate division” 


ARTICLE 4. 
Search Warrants. 


§ 15-25. Search warrants for contraband, evidence, and instru- 
mentalities of crime.—(a) Any justice, judge, clerk, or assistant or deputy 
clerk of any court of record, any justice of the peace, or any magistrate of the 
General Court of Justice may issue a warrant to search for any contraband, evi- 
dence, or instrumentality of crime upon finding probable cause for the search. 


(b) Any search warrant issued by any Justice of the Supreme Court, judge of 
the Court of Appeals, or judge of the superior court may be executed anywhere 
within the State. Any search warrant issued by any other official of the General 
Court of Justice may be executed as provided in chapter 7A of the General Statutes. 
Any search warrant issued by any other judicial official or officer of any other 
court may be executed only within the territorial jurisdiction of such official or 
court. 


(c) The warrant may be executed by any law-enforcement officer acting within 
his territorial jurisdiction whose subject matter jurisdiction encompasses the 
crime with which the object of the search is involved. 


(d) The search warrant shall be returnable as other criminal process is re- 
quired to be. (1868-9, c. 178, subc. 3, s. 38; Code, s. 1171; Rev., s. 3163; C. S., 
apes 4 1c. 53- 1949, c. 1179; 1955, c. 7: 1965, c. 377; 1969, c. 869, s) 8) 


Revision of Article. — Session Laws Rev. 931 (1967). For article on “An In- 
1969, c. 869, s. 8, rewrote this article, which quiry into Mapp v. Ohio in North Caro- 
formerly consisted of six sections, to ap-_ lina,” see 45 N.C.L. Rev. 119 (1966). 
pear as the present four sections. No at- No Variance between State Law and 
tempt has been made to point out the Fourth Amendment Requirements. — With 
changes made, but where appropriate the regard to search warrants, there is no 
historical citations to the former sections variance between the law of this State as 
have been added to the sections of the re- declared by the decisions of the Supreme 
vised article. Court, and the requirements of the Fourth 

Editor’s Note.—For case law survey as Amendment as interpreted by the Supreme 
to searches and seizures, see 45 N.C.L. Court of the United States. State v. Vestal, 
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278 N.C. 561, 180 S.E.2d 755 (1971); State 
v. Miller, 282 N.C. 633, 194 S.E.2d 353 
(1973). 

Sufficiency of Affidavit—The affidavit is 
sufficient if it supplies reasonable cause to 
believe that the proposed search for evi- 
dence of the commission of the designated 
criminal offense will reveal the presence 
upon the described premises of the objects 
sought and that they will aid in the ap- 
prehension or conviction of the offender. 
State v. Vestal, 278 N.C. 561, 180 S.E.2d 
755 (1971); State v. Campbell, 282 N.C. 
125, 191 $.E.2d 752 (1972). 


A valid search warrant may be issued 
upon the basis of an affidavit setting forth 
information which may not be competent 
as evidence. State v. Vestal, 278 N.C. 561, 
180 S.E.2d 755 (1971); State v. Spillars, 
280 N.C. 341, 185 S.E.2d 881 (1972); State 
¥. pPencern, sole Ne Guides 1877S. 6 .2de779 
(1972). 


A finding of probable cause for the issu- 
ance of search warrants may rest upon evi- 
dence which is not competent in a crim- 
inal trial. State v. Flowers, 12 N.C. App. 
487, 183 S.E.2d 820 (1971). 


If the facts before the magistrate supply 
reasonable cause to believe that the pro- 
posed search for evidence of the commis- 
sion of the designated criminal offense will 
reveal the presence upon the described 
premises of the objects sought and that 
they will aid in the apprehension or convic- 
tion of the offender, it is sufficient basis 
for the issuance of the search warrant. 
State v. Spillars, 280 N.C. 341, 185 S.E.2d 
881 (1972); State v. Spencer, 281 N.C. 121, 
18te$4G.2d 779 (1078) 


The failure of the affidavit to establish 
reasonable grounds to believe that the 
crime was occurring on the premises to be 
searched invalidates the warrant issued 
thereon. State v. Campbell, 282 N.C. 125, 
191 S.E.2d 752 (1972). 


Sufficiency Must Be Determined by 
Magistrate——Whether the affidavit is suf- 
ficient to show probable cause must be de- 
termined by the issuing magistrate rather 
than the affiant. State v. Campbell, 282 
N;C.125, 191). Fad 2752 (1972), 

Magistrate Must Be Informed of Some 
of Underlying Circumstances. — Although 
an affidavit may be based on _ hearsay 
information and need not reflect the direct 
personal observations of the affiant, the 
magistrate must be informed of some of 
the underlying circumstances from which 
the informant concluded that the articles 
to be searched for were where he claimed 
they were, and some of the underlying 
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circumstances from which the officer con- 
cluded that the informant, whose identity 
need not be disclosed, was “credible” or 
his information “reliable.” State v. Vestal, 
278 N.C. 561, 180 $.E.2d 755 (1971). 


An affidavit may be based on hearsay 
information if the magistrate is informed 
of underlying circumstances upon which 
the informant bases his conclusion as to 
the whereabouts of the articles and the 
underlying circumstances upon which the 
officer concluded that the informant was 
credible. State v. Spillars, 280 N.C. 341, 185 
S.E.2d 881 (1972). 

Police Officer May Rely on Information 
Reported by Other Officers.—The police 
officer making the affidavit may do so in 
reliance upon information reported to him 
by other officers in the performance of their 
duties. State v. Vestal, 278 N.C. 561, 180 
S:H.2d°755 (1971). 


The police officer may state in his 
affidavit reports: made to him by competent 
experts, such as the personnel of the FBI 
laboratories, concerning their examinations 
of materials forwarded by him to them for 
such examination and report. State v. 
Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971). 


Search Based on Magistrate’s Deter- 
mination of Probable Cause. — When a 
search is based upon a magistrate’s, rather 
than a police officer’s, determination of 
probable cause, the reviewing court will 
accept evidence of a less “judicially com- 
petent or persuasive character than would 
have justified an officer in acting on his 
own without a warrant, and will sustain the 
judicial determination so long as “there 
was substantial basis for the magistrate to 
conclude that the articles searched for 
were probably present.” State v. Vestal, 278 
N.C. 561, 180 S.E.2d 755 (1971). 


The magistrate’s determination of prob- 
able cause should be paid great deference 
by the reviewing court. State v. Spillars, 
280 N.C. 341, 185 S.E.2d 6Sie(1a9e).) cate 
v. Spencer, 281 N.C. 120) 9087 eee eno 
(1972). 

“Probable Cause”. — In dealing with 
probable cause, as the very name implies, 
the Supreme Court deals with probabilities. 
These are not technical; they are the 
factual and practical considerations of 
everyday life on which reasonable and 
prudent men, not ‘legal technicians, act. 
State v. Vestal, 278 N.C. 561, 180 S.E.2d 
755 (1971). 

Probable cause deals with probabilities 
which are factual and practical consid- 
erations of everyday life upon which rea- 
sonable and prudent men may act. State v. 
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Spillars, 280 N.C. 341, 185 S.E.2d 881 
(1972); State v. Spencer, 281 N.C. 121, 
187 §.E.2d 779 (1972). 

Probable cause does not mean actual 
and positive cause, nor does it import ab- 
solute certainty. State v. Campbell, 282 
N.C; 125, 191 S.E.2d 752 (1972). 

Probable cause means a_ reasonable 
ground to believe that the proposed search 
will reveal the presence upon the premises 
to be searched of the objects sought and 
that those objects will aid in the appre- 
hension or conviction of the offender. 
State v. Campbell, 282 N.C. 125, 191 S.E.2d 
752 (1972). 

When Probable Cause Exists.—Probable 
cause under the Fourth Amendment exists 
where the facts and circumstances within 
the affiant’s knowledge, and of which he 
has reasonably trustworthy information, 
are sufficient unto themselves to warrant 
a man of reasonable caution to believe that 
an offense has been or is being committed. 
State v. Flowers, 12 N.C. App. 487, 183 
S.E.2d 820 (1971). 

If the apparent facts set out in an aff- 
davit for a search warrant are such that a 
reasonable discreet and prudent man would 
be led to believe that there was a commis- 
sion of the offense charged, there is prob- 
able cause justifying the issuance of a 
search warrant. State v. Campbell, 282 
N-C. 125, 191.S.H.2d 752 (1972). 

The determination of the existence of 
probable cause is not concerned with the 
question of whether the offense charged 
has been committed in fact, or whether the 
accused is guilty or innocent, but only with 
whether the affiant has reasonable grounds 
for his belief. State v. Campbell, 282 N.C. 
1257 198)-§.E.2d.752 (1972). 


Probable cause cannot be shown by affi- 
davits which are purely conclusory, stating 
only the affiant’s or an informer’s belief 
that probable cause exists without detail- 
ing any of the “underlying circumstances” 
upon which that belief is based. Recital of 
some of the underlying circumstances in 
the affidavit is essential if the magistrate 
is to perform his detached function and 
not serve merely as a rubber stamp for 
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the police. State v. Campbell, 282 N.C. 125, 
191 S.E.2d 752 (1972). 

Resolution of Doubtful Cases of Prob- 
able Cause.—Although in a particular case 
it may not be easy to determine when an 
affidavit demonstrates the existence of 
probable cause, the resolution of doubtful 
or marginal cases in this area should be 
largely determined by the preference to be 
accorded to warrants. State v. Altman, 15 
N.C. App. 257, 189 S.E.2d 793 (1972). 

Admission into Evidence of Warrant and 
Affidavit Containing Hearsay Held Er- 
roneous. — Where the affidavit contained 
hearsay statements indicating defendant’s 
complicity in another crime without show- 
ing that he had been convicted of that 
crime, the admission into evidence of the 
search warrant and the accompanying 
affidavit was erroneous and resulted in 
error prejudicial to defendant. State v. 
Spillars, 280 N.C. 341; 185 §.H.2d 881 
(1972). 

Finding of Probable Cause Upheld. — 
Statement in an affidavit given to obtain a 
search warrant concerning defendant’s 
prior narcotics conviction was error be- 
cause it was based on erroneous informa- 
tion though the error was not known to 
the officer making the affidavit; however, 
the error was immaterial because the trial 
court found that the affidavit was neverthe- 
less sufficient on its face to support a find- 
ing of probable cause for the issuance of 
the search warrant for narcotics, and evi- 
dence obtained as a result of the search 
under the warrant was properly admitted. 
State v. Steele, 18 N.C. App. 126, 196 
S.E.2d 379 (1973). 

Officers to Give Notice and Demand 
Entry.—Even though police officers have a 
valid search or arrest warrant, absent in- 
vitation or permission, ordinarily they may 
not enter a private home unless they first 
give notice of their authority and purpose 
and make a demand for entry. State v. 
Miller, 16 N.C. App. 1, 190 S.E.2d 888 
(1972), modified, 282 N.C. 633, 194 S.E.2d 
353 (1973). 

Applied in State v. Shirley, 12 N.C. App. 
440, 183 S.E.2d 880 (1971). 


§§ 15-25.1, 15-25.2: Repealed by Session Laws 1969, c. 869, s. 8. 


§ 15-26. Contents of search warrant.—(a) The search warrant must 
describe with reasonable certainty the person, premises, or other place to be 
searched and the contraband, instrumentality, or evidence for which the search is 


to be made. 


_ (b) An affidavit signed under oath or affirmation by the affiant or affiants and 
indicating the basis for the finding of probable cause must be a part of or attached 


to the warrant. 


(c) The warrant must be signed by the issuing official and bear the date and 
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hour of its issuance above his signature. (1868-9, c. 178, subc. 3, s. 39; Code, s. 
1172; Rev., s. 3164; C. S., s. 4530; 1961, c. 1069; 1969, c. 869, s. 8.) 


Cross References.— 

See note to § 15-25. 

Search Warrant and Affidavit Require- 
ments. — A search warrant and affidavit 
meet the requirements of this section, as 
well as the requirements of the Fourth 
Amendment to the U.S. Constitution, 
where (1) the warrant describes with 
reasonable certainty the premises to be 
searched and the contraband for which the 
search was to be made, (2) the affidavit 
indicates the basis for a finding of probable 
cause, and (3) the warrant is signed by the 
magistrate and bears the date and hour of 
its issuance. State v. Bush, 10 N.C. App. 
247, 178 S.E.2d 313 (1970). 

A search warrant will be presumed regu- 
lar if irregularity does not appear on the 
face of the record. State v. Spillars, 280 
Ni C3417 18575, H.2d 881 "19725, 

Common-sense Interpretation of Affi- 
davits. Affidavits for search warrants 
must be tested and interpreted by mag- 
istrates and courts in a common-sense and 
realistic fashion. State v. Flowers, 12 N.C. 
App. 487, 183 S.E.2d 820 (1971); State v. 
Foye, 14 N.C. App. 200, 188 S.E.2d 67 
(1972). 

Affidavits are normally drafted by non- 
lawyers in the midst and haste of a 
criminal investigation and technical re- 
quirements of elaborate specificity once 
exacted under common-law pleadings have 
no proper place in this area. State v. 
Flowers, 12 N.C. App. 487, 183 S.E.2d 820 
(1971); State v. Foye, 14 N.C. App. 200, 
188 S.E.2d 67. (1972). 

Purpose of Particularity Requirement.— 
The requirement that warrants shall par- 
ticularly describe the things to be seized is 
to prevent the seizure of one thing under a 
warrant describing another and to leave 
nothing to the discretion of the officer 
executing the warrant in determining what 
is to be taken. State v. Foye, 14 N.C. App. 
200, 188 S.E.2d 67 (1972); State v. Shank- 
lin, 16, NN Go Anpsa ie) 19345. ted eoe 
(1972). 

The particularity requirement is to be 
accorded the most scrupulous exactitude 
when the things are books, and the basis 
for the seizure is the ideas which they con- 
tain. But when First Amendment rights are 
not involved, the specificity requirement is 
more flexible. State v. Foye, 14 N.C. App. 
200, 188 S.E.2d 67 (1972). 

Warrant Authorizing Seizure of Limited 
Class of Things Is Not Prohibited. — A 
warrant empowering officers to seize a 
limited class of things, ie., unlawfully pos- 
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sessed narcotic drugs, is not prohibited. 
State v. Foye, 14 N.C. App. 200, 188 S.E.2d 
67 (1972). 

Incorporation of Description in Warrant 
by Reference to Affidavit. — It is permis- 
sible to incorporate the description of the 
items to be searched for and the place to 
be searched in the warrant by reference 
to the affidavit. State v. Flowers, 12 N.C. 
App. 487, 183 S.E.2d 820 (1971); State v. 
Shanklin, 16 N.C. App. 712, 193 §.E.2d 341 
(1972). 

Description in Warrant Held Particular. 
—The description in the search warrant 
was particular enough to prevent the war- 
rant from being a general search warrant 
within the prohibition of the Fourth 
Amendment to the Constitution of the 
United States and of N.C. Const., Art. I, 
§ 20, and subsection (a) of this section 
where the affidavit upon which it was 
based referred only to “narcotic drugs, the 
possession of which is a crime” and did 
not describe the things to be seized with 
more particularity. State v. Foye, 14 N.C. 
App. 200, 188 S.E.2d 67 (1972). 

A description of the premises to be 
searched was not rendered uncertain by 
the fact that the affidavit incorrectly de- 
scribed the premises as “a brick structure” 
when in fact it was made of stone. State 
v. Shirley, 12 N.C. App. 440, 183 §$.E.2d 880 
(1971). 

The words “illegally held narcotic drugs” 
described the things to be seized with suf- 
ficient particularity to prevent the warrant 
from being a general search warrant with- 
in the prohibition of the Fourth Amend- 
ment to the Constitution of the United 
States and of N.C; ConstayAgtiaieeewee 
State v. Shirley, 12 N.C. App. 440, 183 
Stl.2d6880..(1971): 

Subsection (b) of this section requires 
only that the affidavit indicate the basis for 
the finding of probable cause. State v. 
Spillars, 280 N.C. 341, 185 S.E.2d 881 
(1972); State v. Bandy, 15 N.C. App. 175, 
189 S.F.2d 771 (1972). 

Such as Material and Essential Facts.— 
Better practice would be for the issuing 
official to require that the affidavit contain 
the material and essential facts (but not 
all the evidentiary details) necessary to 
support the finding of probable cause be- 
fore issuing a search warrant. State v. 
Flowers, 12 N.C. App. 487, 183-S.E.2d 820 
(1971). 

It is not necessary that the affidavit 
contain all the evidence properly presented 
to the magistrate. State v. Spillars, 280 
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N.C. 341, 185 S.E.2d 881 (1972); State v. 
Bandy, 15 N.C. App. 175, 189 S.E.2d 771 
(1972). 

Subsection (b) of this section does not 
impose a requirement upon the magistrate 
to transcribe all the evidence before him 
supporting probable cause. State v. Spil- 
lars, 280 N.C. 341, 185 S.E.2d 881 (1972); 
State v. Bandy, 15 N.C. App. 175, 189 
S.E.2d 771 (1972). 

Sufficiency of Affidavit. — The affidavit 
is sufficient if it supplies reasonable cause 
to ~believe that the proposed search for 
evidence of the commission of the desig- 
nated criminal offense will reveal the pres- 
ence upon the described premises of the 
objects sought and that they will aid in 
the apprehension or conviction of the of- 
fender. State v. Campbell, 14 N.C. App. 
493, 188 $.E.2d 560 (1972). 

Resolution of Doubtful Cases of Prob- 
able Cause.—Although in a particular case 
it may not be easy to determine when an 
affidavit demonstrates the existence of 
probable cause, the resolution of doubtful 
or marginal cases in this area should be 
largely determined by the preference to 
be accorded to warrants. State v. Altman, 
15 N.C. App. 257, 189 S.E.2d 793 (1972). 

An affidavit may be based on hearsay 
information if the magistrate is informed of 
underlying circumstances upon which the 
informant bases his conclusion as to the 
whereabouts of the articles and the under- 
lying circumstances upon which the officer 
concluded that the informant was credible. 
State v. Spencer, 281 N.C. 121, 187 S.E.2d 
779 (1972). 

The affidavit may be based on hearsay 
from an undisclosed informant and need 
not reflect the personal observations of 
afhant, but the magistrate must be in- 
formed of some of the underlying circum- 
stances from which the informant con- 
cluded that the narcotics were present and 
some of the underlying circumstances from 
which the afhant concluded that the in- 
formant was credible and reliable. State v. 
Altman, 15 N.C. App. 257, 189 S.E.2d 793 
(1972); State v. Campbell, 282 N.C. 125, 
eet ed. ie (1972). 

The mere characterization of the infor- 
mant as being reliable might not, in itself, 
provide a sufficient factual basis for the 
magistrate to credit the report of the in- 
former; there must be facts, recited and 
sworn to in the affidavit as being within 
the personal knowledge of the affant, 
which furnish a sufficiently substantial 
basis to support the magistrate’s indepen- 
dent finding crediting the report of the un- 
identified informer. State v. Shirley, 12 
N.C. App. 440, 183 S.E.2d 880 (1971). 
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An affidavit for a search warrant com- 
plied with subsection (b) of this section 
and met the constitutional standard of rea- 
sonableness and probable cause, where the 
afhant stated that he had received informa- 
tion from a reliable informant that defen- 
dant had marijuana in his residence and 
Was growing marijuana some _ distance 
from his residence, that the informant was 
credible because he had given information 
in the past which led to arrests and con- 
victions, that affiant confirmed the infor- 
mation as to growing marijuana by per- 
sonal observation, and that affiant, by per- 
sonal surveillance, observed large amounts 
of traffic to and from defendant’s resi- 
dence. State v. Spencer, 281 N.C. 121, 187 
Seed ert Lore). 

While an affidavit does not have to re- 
flect the personal observations of the 
afhant, a two-pronged test is required to 
sustain a search warrant. The first require- 
ment is that the magistrate be informed of 
some of the underlying circumstances 
from which the informant drew his conclu- 
sions. The second standard is that the 
magistrate be informed of the underlying 
circumstances from which afhant con- 
cluded that the informant was credible 
and reliable. State v. McKoy, 16 N.C. App. 
349, 191 S.E.2d 897 (1972). 

The statement that the informant has 
proven reliable in the past is a statement of 
fact and not a mere conclusion. State v. 
Altman, 15° N.C, App. 257, 159.0,6-cducoo 
(1972). 

And Tends to Show That Informer Is 
Credible—Where the affidavit stated that 
the informer had furnished information in 
the past which had resulted in the seizure 
of narcotic drugs and subsequent convic- 
tion, that tended to show that the informer 
was credible and his information reliable. 
State v. Foye, 14 N.C. App. 200, 188 S.E.2d 


67 (1972). 
And Does Meet Minimum Standards.— 
The statement that the informant has 


proven reliable in the past does meet the 
minimum standards. State v. Altman, 15 
N.C. App. 257, 189 S.E.2d 793 (1972); 
State v. McKoy, 16 N.C. App. 349, 191 
S.E.2d 897 (1972). 

Where the circumstances set forth in 
support of the informant’s reliability were 
that he “has proven reliable and credible 
in the past,” those circumstances were the 
irreducible minimum on which a warrant 
could be sustained. State v. Altman, 15 
N.C. App. 257, “188; 6.2. 20 a:toaneoeeer: 
State v. McKoy, 17 N.C. App. 349, 191 
S.E.2d 897 (1972). 

An affiant’s statement that a confidential 
informant had given this agent good and 


§ 15-26 


reliable information in the past that had 
been checked by the affiant and found to 
be true meets the minimum standard to 
sustain a warrant. State v. McKoy, 16 N.C. 
App. 349, 191 S.E.2d 897 (1972). 

An affidavit indicating the reliability of 
its information by naming an informant, 
indicating the value of his past assistance 
and corroborating that information with 
statements from other officers was suffi- 
cient to support the issuance of a search 
warrant for defendant’s premises under 
section (b). State v. McCuien, 17 N.C. 
App. 109, 193 S.E.2d 349 (1972). 

Personal and recent observations by an 
unidentified informer of criminal activity 
show that the information was gained in a 
reliable manner and is more than a bald 
and unilluminating assertion of suspicion. 
State v. Foye, 14 N.C. App. 200, 188 S.E.2d 
67 (1972). 

Information contained in affidavits was 
sufficient for the magistrate to find prob- 
able cause for issuance of search warrants 
for defendants’ premises where such in- 
formation included a statement that a re- 
liable informer had seen part of the stolen 
property in defendants’ premises. State v. 
Shanklin, 16 N:- Gov App> “712; ' (193, cs: 220 
341 (1972). 

Judicial Official May Rely on Sworn 
Statement of Affiant Appearing in Person. 
—A judicial official is entitled to rely upon 
the sworn statement of affiant, A.B.C. of- 
ficer, who appears before him in person, 
in concluding that the affiant is correctly 
reciting what has been told him by an in- 
former. State v. Foye, 14 N.C. App. 200, 
188 S.F.2d 67 (1972). 

A magistrate is entitled to rely upon the 
sworn statement of an affhant police officer 
who appears before the magistrate in per- 
son, in concluding that the afhant is cor- 
rectly reciting what has been told him by 
his informant. State v. Shirley, 12 N.C. 
App. 440, 183 S.E.2d 880 (1971). 

Independent Determination by Magis- 
trate Required.—A magistrate, by simply 
signing without reading the paper which a 
police officer places before him, utterly fails 
to perform the important judicial function 
which it is his duty to perform as a neutral 
and detached magistrate of making his 
own independent determination from the 
affidavit submitted to him as to whether 
probable cause exists for issuance of the 
search warrant. State v. Miller, 16 N.C. 
App. 1, 190 S.E.2d 888 (1972), modified, 
282 N.C. 633, 194 S.E.2d 353 (1973). 

Where Sole Witness Had No Indepen- 
dent Recollection of Speaking with Judge 
about Warrant.—Where the sole witness 
who appeared before the district judge at 
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the time the search warrant was issued had 
no independent recollection of speaking 
with the judge about this warrant, a find- 
ing of probable cause had to be based 
solely upon the allegations in the affidavit. 
State v. Campbell, 14 N.C. App. 493, 188 
S.E.2d 560 (1972). 

Decision Whether Affidavit Must Al- 
ways Be Attached to Warrant Found Un- 
necessary Under Facts of Case.—Where 
the record disclosed that the affidavit was 
executed according to the statutory re- 
quirements, and that when the State was 
called upon to produce the search warrant 
by defendant’s objection, it produced the 
search warrant and the affidavit, the Su- 
preme Court found it unnecessary to de- 
cide whether under subsection (b) of this 
section the affidavit to obtain the search 
warrant must at all times be attached to 
the search warrant in order to insure its 
efficacy. State v. Spillars, 280 N.C. 341, 185 
S.E.2d 881 (1972). 

Search Warrant Held to Comply with 
Section by Reference to Affidavit—W here 
an afhdavit complied with the provisions of 
this section and met the constitutional 
standard of reasonableness and probable 
cause requisite to the issuance of a search 
warrant, the search warrant, by reference 
to the affidavit, which was made a part of 
the warrant, described with reasonable 
certainty the premises to be searched, suf- 
ficiently indicated the basis for the finding 
of probable cause, and sufficiently de- 
scribed the contraband for which the 
search was to be conducted. State v. 
Murphy, 15 N.C. App. 420, 190 S.E.2d 361 
(1972). 

Affidavit Held Not to Furnish Adequate 
Basis for Finding Probable Cause.—Affi- 
davit failed to furnish an adequate basis 
for the finding of probable cause since 
nothing in the affidavit supported the con- 
clusion that any of the events referred to 
occurred on or in connection with the 
premises to be searched. State v. Camp- 
bell, 14 N.C. App. 493, 188 S§.E.2d 560 
(1972). 

Statements in the affidavit that affiant “is 
holding” arrest warrants charging defen- 
dant with possession or sale of narcotics on 
various dates in April, 1971, furnished no 
rational basis for finding probable cause to 
believe that on 19 May 1971 narcotic drugs 
would be found in the house. State v. 
Campbell, 14 N.C. App. 493, 188 S$.E.2d 
560 (1972). 

Statement that persons “have sold” nar- 
cotics to the special State Bureau of In- 
vestigation agent furnished no additional 
support for the finding of probable cause 
where the time and place such sales were 
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made is not stated. State v. Campbell, 14 
N.C. App. 493, 188 S.E.2d 560 (1972). 

Affidavit was held insufficient to support 
a finding of probable cause for issuance of 
a warrant to search defendant’s premises 
for LSD, as the affidavit contained no al- 
legation that either the affiant or the con- 
fidential informant had personal knowledge 
that LSD was on defendant’s premises. 
State v. Graves, 16 N.C. App. 389, 192 
S.E.2d 122 (1972). 

A search warrant which authorized of- 
ficérs to search for and seize intoxicating 
liquor possessed for the purpose of sale, 
while the affidavit upon which the warrant 
was issued alleged that the occupants had 
“cards, money, dice and gambling para- 
phernalia” on the premises to be searched 
was wholly invalid because it was issued 
without any showing of the existence of 
probable cause to search for illicit liquor. 
State v. Miller, 282 N.C. 633, 194 S.E.2d 
353 (1973). 

Constitutional Guaranties Do Not Apply 
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to Open Fields—There was no merit in 
defendant’s contention that a search war- 
rant was invalid on the ground that the 
affidavit for the warrant revealed that the 
afhant had illegally searched a cornfield in 
which marijuana was growing some dis- 
tance behind defendant’s residence prior to 
issuance of the warrant, since the constitu- 
tional guaranties against unreasonable 
search and seizure do not apply to open 
fields or other lands not an immediate part 
of the dwelling site. State v. Spencer, 281 
N.C. 121, 187. 5.8.20 7795 Gteceas 

Applied in State v. Moye, 12 N.C. App. 
178, 182 S.E.2d 814 (1971); State v. Hood, 
iz, N.C. App; 170, 184 SB 2as918 (1911). 
State v. Williams, 13 N.C. App. 423, 185 
S.E.2d 604 (1972)*> State.v. Brady sion cy 
App. 555, 192 S.E.2d 640 (1972); State v. 
Dover,.17 N.C. App..150, 193, S:H.2d) 477 
(1972); State"v. Hardy,717, NiGe Appa ted 
193 S.E.2d 459 (1972); State v. Salem, 17 
N.C. App. 269, 193 S.E.2d 755 (1973). 


§ 15-27. Exclusionary rule.—(a) No evidence obtained or facts discov- 
ered by means of an illegal search shall be competent as evidence in any trial. 


(b) No search may be regarded as illegal solely because of technical deviations 
in a search warrant from requirements not constitutionally required. (1969, c. 


869, s. 8.) 


The language of this section is broad 
enough to make the exclusionary rule ap- 
plicable in any trial, not just in a trial for 
the offense by reason of which the illegal 
search was initially undertaken. State v. 
Miller, 16 N.C. App. 1, 190 S.E.2d 888 
(1972), modified, 282 N.C. 633, 194 S.E.2d 
353 (1973). 

No Variance between State Law and 
Fourth Amendment Requirements.—With 
regard to search warrants, there is no 
variance between the law of this State as 
declared by the decisions of the Supreme 
Court, and the requirements of the Fourth 
Amendment as interpreted by the Supreme 
Court of the United States. State v. Vestal, 
278 N.C. 561, 180 S.E.2d 755 (1971); State 
v. Miller, 282 N.C. 633, 194 S.E.2d 353 
(1973). 

The same probable-cause standards un- 
der the Fourth and Fourteenth Amend- 
ments apply to both federal and State war- 
rants. State v. Harvey, 281 N.C. 1, 187 
S.E.2d 706 (1972). 

Evidence unconstitutionally obtained is 
excluded in state courts as an essential of 
due process under the Fourteenth Amend- 
ment of the United States Constitution. 
State v. Miller, 282 N.C. 633, 194 S.E.2d 
353 (1973). 

It is well settled, in both federal and 
State courts, that evidence obtained by 


unreasonable search and seizure is inad- 
missible. State v. Reams, 277 N.C. 391, 178 
S.E.2d 65 (1970); State v. Allen, 282 N.C. 
503, 194 S.E.2d 9 (1973); State v. Wooten, 
18 N.C. App. 269, 196 S.F.2d 603 (1973). 

Evidence obtained by an illegal search 
without a search warrant is inadmissible. 
State v. Robbins, 275 N.C. 537, 169 S.E.2d 
858 (1969). 

However, this constitutional protection 
does not extend to all searches and seizures. 
State v. Reams, 277 N.C. 391, 178 S.E.2d 
65 (1970); State v. Turnbull, 16 N.C. App. 
542, 192 S.E.2d 689 (1972). 

But extends only to those which are 
unreasonable. State v. Reams, 277 N.C. 391, 
178 S.E.2d 65 (1970); State v. Turnbull, 
16 N.C. App. 542, 192 S.E.2d 689 (1972). 

The constitutional rights of a defendant 
are not violated by a warrantless search 
unless the search is unreasonable and the 


reasonableness of the search must be deter- 


Zi 


mined by the court from the facts and 
circumstances of each individual case. State 
v. Robbins, 275 N.C. 537, 169 S.E.2d 858 
(1969). 

The Constitution does not prohibit all 
searches and seizures but only those which 
are unreasonable. State v. Ratliff, 281 N.C. 
397, 189 S.E.2d 179 (1972). 

Constitutional rights of a defendant are 
not violated by a warrantless search un- 
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less the search is unreasonable. State v. 
Faison, 17 N.C. App. 200, 193 S.B.2d 334 
(1972). 

The limits of reasonableness which are 
placed upon searches are equally applicable 
to seizures, and whether a search or seizure 
is reasonable is to be determined on the 
facts of the individual case. State v. Parks, 
14° N.C. App. 97, 18708. Bieae462> (1972); 

A search warrant will be presumed regu- 
lar if irregularity does not appear on the 
face of the record. State v. Spillars, 280 
N.C, 341, 185-S.E.2d 881301972). 

This section is not applicable where no 
search is made. The law does not prohibit 
a seizure without a warrant by an officer 
in the discharge of his official duties where 
the article seized is in plain view. State v. 
Robbins, 275 N.C. 537, 169 S.E.2d 858 
(1969); State v. Parks, 14 N.C. App. 97, 
187 S.E.2d 462 (1972). 

Seizure of contraband, such as burglary 
tools, does not require a warrant when its 
presence is fully disclosed without neces- 
sity of search. State v. Simmons, 278 N.C. 
468, 180 S.E.2d 97 (1971). 

The constitutional guaranty against un- 
reasonable searches and seizures does not 
prohibit a seizure of evidence without a 
warrant where no search is required. State 
Vay Reamiseee pire, G39) 178 SB 2d 65 
(1970). 

When the evidence is delivered to a 
police officer upon request and without 
compulsion or coercion, there is no search 
within the constitutional prohibition against 
unreasonable searches and seizures. State 
v. Reams, 277 N.C. 391, 178 S.E.2d 65 
(1970). 

Where a petitioner’s privacy was not 
invaded, and where there was no inspection 
or examination of his household, there was 
no search either in an actual or legal sense. 
State v. Reams e277 N.C. 391,-178-S, Fed 
65 (1970). 

The incriminating heroin in this case 
was not obtained in the course of an il- 
legal search, since it was obtained when 
the defendant, in an apparent attempt to 
voluntarily dispose of it, unintentionally 
exposed it to the view of the officers. State 
v. Powell, 11 N.C. App. 465, 181 S.E.2d 
754 (1971). 

It is lawful and proper for an officer to 
seize an article in the discharge of his 
official duties without a warrant where the 
article is in plain view. State v. Powell, 11 
N.C. App. 465, 181 §.E.2d 754 (1971). 

Before the reasonableness or legality of 
an alleged search may be questioned it is 
necessary to first determine whether there 
has actually been a search. State v. Reams, 
277 N.C. 391, 178 S.E.2d 65 (1970). 
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The constitutional guaranty against un- 
reasonable searches and seizures does not 
apply where a search is not necessary, and 
where the contraband subject matter is 
fully disclosed and open to the eye and 
the hand. State v. Harvey, 281 N.C. 1, 187 
S.E.2d 706 (1972). 

A search ordinarily involves prying into 
hidden places, and a seizure contemplates 
forcible dispossession. However, a police 
officer may seize and use what he sees in 
plain sight if he is at a place where he is 
lawfully entitled to be. State v. Fry, 13 
N.C. App. 39, 185 S.E.2d 256 (1971). 

An arresting officer has the authority to 
seize and hold articles which he sees the 
accused trying to hide. State v. Fry, 13 
N.C. App. 39, 185 S.E.2d 356 (1971). 

Where a police officer lawfully entered 
defendants home to serve a valid arrest 
warrant, the officer did not need a search 
warrant to seize marijuana seeds lying in 
plain view on the top of a freezer some 
three or four feet from the officer or to 
seize marijuana which the officer saw in- 
side a plastic jar that he picked up to use 
as a container for the seized marijuana 
seeds, no warrant being necessary for the 
seizure of articles in plain view, and the 
marijuana in the plastic jar not being dis- 
covered by a general exploratory search 
or an unreasonable search. State v. Har- 
vey, 281 N.C. 1, 187 S.E.2d 706 (1972). 


The failure of an officer to actually arrest 
a defendant for a traffic violation did not 
render inadmissible the evidence of pos- 
session of marijuana which was in plain 
view while the officer was investigating, 
before arrest, a crime that he had probable 
cause to believe had been committed in his 
presence. State v. Fry, 13 N.C. App. 39, 
185 S.E.2d 256 (1971). 


Evidence obtained by officers without a 
search warrant is admissible in evidence 
where the articles are seized in plain view 
without necessity of search. State v. Allen, 
282 N.C. 503, 194 S.E.2d 9 (1973). 


The Exclusionary Rule Applies Where 
Evidence Is Obtained in Course of Illegal 
Search.—Evidence is not rendered incom- 
petent under the exclusionary rule now set 
forth in this section unless it is obtained in 
the course of an illegal search. State v. 
Powell, 11 N.C. App. 465, 181 S.E.2d 754 
(1971). 

Evidence Rendered Incompetent by This 
Section.—This section renders incompetent 
all evidence obtained (1) in the course of a 
search, (2) without a lega! search warrant, 
(3) under conditions requiring a search 
warrant. State v. Ratliff, 281 N.C. 397, 189 
S.E.2d 179 (1972). 
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Evidence is not rendered incompetent 
under this section unless it was obtained 
(1) in the course of a search, (2) under 
conditions requiring a search warrant, and 
(3) without a legal search warrant. State 
v. Wooten, 18 N.C. App. 269, 196 S.E.2d 
603 (1973). 

Section Does Not Exclude Evidence of 
Crimes Directed against Officers.—Subsec- 
tion (a) of this section was not designed 
to exclude evidence of crimes directed 
against the persons of trespassing officers. 
State y. Miller, 282 N.C. 633, 194 S.E.2d 
353 (1973). 

The exclusionary rule does not require 
the exclusion of evidence obtained after an 
illegal entry when that evidence is offered 
to prove the murder of one of the officers 
making the entry. State v. Miller, 282 N.C. 
Sod, 2040.20 353 (1973). 

“Search”.—The term “search,” as applied 
to searches and seizures, is an examination 
of a man’s house or other buildings or 
premises, or of his person, with a view to 
the discovery of contraband or illicit or 
stolen property, or some evidence of guilt 
to be used in the prosecution of a criminal 
action for some crime or offense with 
which he is charged. State v. Reams, 277 
N.C. 391, 178 S.E.2d 65 (1970); State v. 
Wooten, 18 N.C. App. 269, 196 S.E.2d 603 
(1973). 

The term “search” implies some explora- 
tory investigation, or an invasion and quest, 
a looking for or seeking out. The quest 
may be secret, intrusive, or accomplished 
by force. State v. Reams, 277 N.C. 391, 178 
S.E.2d 65 (1970). 

It has been held that a search implies 
some sort of force, either actual or con- 
structive, much or little. State v. Reams, 
277 N.C. 391, 178 S.E.2d 65 (1970). 

A “search” implies a prying into hidden 
places for that which is concealed and that 
the object searched for has been hidden 
or intentionally put out of the way. State 
wopeamiee ets N.C, 391, 178 S.E.2d 65 
(1970). 

While it has been said that ordinarily 
searching is a function of sight, it is 
generally held that the mere looking at that 
which is open to view is not a “search.” 
State v. Reams, 277 N.C. 391, 178 S.E.2d 65 
(1970). 

A “search” ordinarily implies a quest by 
an officer of the law, a prying into hid- 
den places for that which is concealed. 
State v. Reams, 277 N.C. 391, 178 S.E.2d 
65 (1970). 

A “search” implies an examination of 
one’s premises or person with a view to 
the discovery of contraband or evidence of 
guilt to be used in prosecution of a criminal 
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action and implies exploratory investiga- 
tion or quest. State v. Reams, 277 N.C. 
391, 178 S.E.2d 65 (1970). 

No “Search” within Meaning of Section. 
—It is not a “search” when a police of- 
ficer, investigating a violation of the traffic 
laws, opens the door of the vehicle in- 
volved when necessary to see the occupants 
thereof. State v. Fry, 13 N.C. App. 39, 185 
S.E.2d 256 (1971). 

There was no “search” of defendant 
within the purview of this section and con- 
stitutional provisions forbidding unreason- 
able searches when a nurse undressed the 
unconscious defendant at a physician’s di- 
rection in a hospital emergency room and 
discovered heroin on defendant’s person. 
State v. Wooten, 18 N.C. App. 269, 196 
S.E.2d 603 (1973). 


“Tilegal Search”. — An illegal search is 
one made without a proper search warrant 
under conditions which require a search 
warrant. State v. Powell, 11 N.C. App. 465, 
181 S.E.2d 754 (1971). 

“Unreasonable Search”. — An unreason- 
able search has been defined as an examina- 
tion or inspection without authority of 
law of one’s premises or person, with a 
view to the discovery of some evidence of 
guilt, to be used in the prosecution of a 
criminal action. State v. Ratliff, 281 N.C. 
397, 189 S.E.2d 179 (1972). 

“Seizure’”’. A seizure contemplates 
forcible dispossession of the owner. State 
Vi. Reams, 277. N.Cio391) wi 78sc5 eames 
(1970). 

“Probable Cause’.—Probable cause for a 
search can be defined to be a reasonable 
ground of suspicion, supported by circum- 
stances sufficiently strong in themselves to 
warrant a cautious man in believing the 
accused to be guilty. State v. Allen, 282 
N.C. 503, 194 S.E.2d 9 (1973). 

“Probable cause” and “reasonable 
ground to believe” are substantially equiva- 
lent terms. State v. Allen, 282 N.C. 503, 
194 S.E.2d 9 (1973). 

Probable cause is a pragmatic question 
to be determined in each case in the light 
of the particular circumstances and the 
particular offense involved. State v. Allen, 
282 N.C. 503, 194. S.E.2d 9 (1973). 

The existence of “probable cause,” justi- 
fying a search without a warrant, is deter- 
mined by factual and practical consider- 
ations of everyday life on which reason- 
able and prudent men, not legal techni- 
cians, act. State v. Allen, 282 N.C. 503, 
194 S.E.2d 9 (1973). 

To establish probable cause the evidence 
need not amount to proof of guilt, or even 
to prima facie evidence of guilt, but it 
must be such as would actuate a reasonable 
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man acting in good faith. State v. Allen, 
282 N.C. 503, 194 §.E.2d 9 (1973). 

One does not have probable cause un- 
less he has information of facts which, if 
submitted to a magistrate, would require 
the issuance of an arrest warrant. State v. 
Allen, 282 N.C. 503, 194 S.E.2d 9 (1973). 

A police officer may search the person of 
one whom he has lawfully arrested as an 
incident of such arrest. State v. Jackson, 
280 N.C. 122, 185 S.E.2d 202 (1971). 

A warrantless search and seizure may be 
made when it is incident to a valid arrest. 
State v. Allen, 282 N.C. 503, 194 S.E.2d 9 
(1973). 

Property Which May Be Taken in 
Course of Search Incident to Lawful 
Arrest.—In the course of a search incident 
to a lawful arrest, a police officer may law- 
fully take from the person arrested any 
property which such person has about him 
and which is connected with the crime 
charged or which may be required as evi- 
dence thereof. If such article is otherwise 
competent, it may properly be introduced 
in evidence by the State. State v. Jackson, 
280 N.C. 122, 185 S.E.2d 202 (1971). 

When a person is lawfully arrested, the 
police have the right, without a search war- 
rant, to make a contemporaneous search of 
the person of the accused for weapons or 
for the fruits of or implements used to 
commit the crime. State v. Jackson, 280 
NiC: '122;'185 S/E.2d' 202, (1971) State -v. 
Streeter, 283 N.C. 203, 185 S.E.2d 502 
(1073). 

But Search and Seizure Must Be Sub- 
stantially Contemporaneous with Arrest. 
—For a search and seizure incident to a 
lawful arrest to be constitutionally per- 
missible, it must be substantially contem- 
poraneous with the arrest. State v. Jackson, 
280 N.C. 122, 185 S.E.2d 202 (1971). 

Search Made after Defendant in Custody 
Not Justified as Search Incident to Arrest. 
—A search yielding burglary tools cannot 
be justified as a search incident to defen- 
dant’s arrest where the search was made 
after defendant was under arrest and in 
custody at the police station. State v. 
Allen, 282 N.C. 503, 194 S.E.2d 9 (1973). 

Arrest Held Complete for Purposes of 
Search Incident Thereto. — Where it was 
not clear whether the arresting officers 
stated to the defendant that he was under 
arrest when they took him into custody, 
but where it was clear that defendant was 
deprived of his liberty when he was de- 
tained and later taken to jail, then his 
arrest was complete for purposes of mak- 
ing a search incident to the arrest. State v. 
Jackson, 280 N.C. 122, 185 S.E.2d 202 
(1972). 
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Search Incident to Arrest Held Proper. 
—Where facts fully support the conclu- 
sion that the arresting officers had reason- 
able grounds to believe that defendant had 
committed a felony and unless defendant 
was apprehended, he might escape and de- 
stroy any narcotic drugs he had on his 
person, the arrest without a warrant was 
justified, and a search incident to the arrest 
was proper. State v. Jackson, 280 N.C. 
122, 185 S.E.2d 202 (1971). 

Search Held Not Remote in Time or 
Place. — Neither the removal of a female 
defendant to the jail nor the delay of 30 
to 45 minutes waiting for the matron to 
search her made a search too remote in 
time or place to be invalid as a search 
incident to a lawful arrest. State vy. Jack- 
son, 280 N.C. 122, 185 SE .2dseoe eae) 

Where the arresting officers had infor- 
mation that defendant had narcotic drugs 
concealed inside her brassiere when they 
took her into custody, this was probable 
cause for her arrest and the officers could 
have searched her immediately but instead, 
the officers took her to jail where she 
could be searched in privacy by a police 
matron, police officers acted lawfully and 
the search was valid as an incident to a 
lawful arrest, and the heroin found on the 
defendant’s person was properly introduced 
in evidence. State v. Jackson, 280 N.C. 122, 
185 S.E.2d 202 (1971). 

The absence of a stop-and-frisk statute 
is not fatal to the authority of law-enforce- 
ment officers in North Carolina to stop 
suspicious persons for questioning and to 
search those persons for dangerous weap- 
ons, since those practices are valid under 
the common law. State v. Streeter, 283 
N.C. 203, 195 °S.E,.2d 7502 (107 

Officers May Conduct Limited Protec- 
tive Search. When law officers stopped to 
learn defendant’s identity and his reason 
for being on deserted street near business 
establishments at 2:45 A.M., and the offi- 
cers saw a bulge protruding from beneath 
defendant’s shirt which appeared to be a 
gun, it was reasonable for the officers to 
conduct a limited protective search for 
weapons immediately, even if the officers 
had no probable cause to arrest defendant, 
and burglary tools necessarily exposed by 
the limited weapons search were lawfully 
obtained and are not excluded by either 
the Fourth Amendment or subsection (a). 
State v. Streeter, 283 N.C. 203, 195 S.E.2d 
502 (1973). 

When an officer temporarily detains a 
person because of suspicious circumstances 
and has reason to believe that the suspect 
is armed, he may conduct a weapons search 
which is limited to the protective purpose. 
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State v. Streeter, 17 N.C. App. 48, 193 
S.E.2d 347 (1972). 

Exposure of Evidence through Limited 
Weapons Search. — If, in the conduct of 
the limited weapons search, contraband or 
evidence of a crime is of necessity exposed, 
the officer is not required by the Fourth 
Amendment to disregard such contraband 
or evidence of crime. State v. Streeter, 17 
N.C. App. 48, 193 S.E.2d 347 (1972). 


The owner of the premises may consent 
to a search thereof and thus waive the ne- 
cessity of a valid search warrant so as to 
render the evidence obtained in the search 
competent, but to have such effect, the 
consent of the owner must be freely and 
intelligently given, without coercion, duress 
or fraud, and the burden is upon the State 
to prove that is was so, the presumption 
being against the waiver of fundamental 
constitutional rights. State v. Vestal, 278 
Deal eee. Lod 755 (1971); State..v. 
Lindquist, 14 N.C. App. 361, 188 S.E.2d 
686 (1972). 

One may submit or consent to a war- 
rantless search or seizure. State v. Allen. 
282 .N:C, 503; 194 S.E.2d°9 (1973). 

And Miranda Warnings Are Not Re- 
quired. — The warnings required by Mi- 
randa v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694, 10 A.L.R.3d 974 
(1966), in order to make competent a con- 
fession made in custody, need not be given 
by officers before obtaining the consent of 
the owner to a search of his premises. 
State v. Vestal, 278 N.C. 561, 180 S.EF.2d 
755 (1971); State v. Lindquist, 14 N.C. 
App. 361, 188 S.E.2d 686 (1972). 

Standing of Person “in Charge” of 
Premises. — Defendant as agent of the 
lessee of the premises, and as a joint 
venturer with him in operating a gambling 
establishment thereon, was the person in 
charge of the premises at the time the 
search was made, and had sufficient stand- 
ing to invoke protection against an unlaw- 
ful search of the premises. State v. Miller, 
1690.) nop. 1, 190 S.E.2d--888., (1972), 
modified, 282 N.C. 633, 194 S.E.2d 353 
(1973). 

Trespassers Have No Standing to Chal- 
lenge Lawfulness of Search of Premises. 
—Defendants had no standing to challenge 
the lawfulness of a search of a premises 
occupied by defendants where defendants 
were trespassers on the property, notwith- 
standing the State relied on the doctrine of 
recent possession of stolen property found 
in the premises in prosecuting defendants 
for breaking and entering and larceny. 
State v. Eppley, 14 N.C. App. 314, 188 
S.E.2d 758 (1972). 
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Defendants were not prejudiced by the 
trial court’s denial of their motion for a 
voir dire examination on the question of 
the legality of a search of a premises oc- 
cupied by defendants, where the evidence 
showed that defendants were trespassers 
on the premises and had no standing to 
contest the validity of the search. State v. 
Eppley, 14 N.C. App. 314, 188 S.E.2d 758 
(1972). 

Search and Seizure Directed to Someone 
Other Than Defendant.—Where the search 
and seizure was directed to a rifle in a 
friend’s residence, defendant came within 
the class who can only claim prejudice 
through the use of evidence gathered as 
a consequence of a search or seizure di- 
rected to someone else. This class is not 
one for whose sake the constitutional pro- 
tection is given. Thus defendant was not 
the victim of an invasion of privacy and 
had no standing to object to the introduc- 
tion of the evidence. State v. Nickerson, 13 
NiG. App. 125, 9185 7S: bed az6, ide, 

Consent by Person in Possession of 
Automobile.—Evidence obtained pursuant 
to the search of an automobile with the 
permission of the one in possession is com- 
petent against him and the occupants. 
State. v; Faison,.17..N:C, “App,.200, 193 
S-Fr2d_ 384 (1972). 

Automobiles and other conveyances may 
be searched without a warrant under cir- 
cumstances that would not justify the 
search of a house, and a police officer in 
the exercise of his duties may search an 
automobile or other conveyance without a 
search warrant when the existing facts 
and circumstances are sufficient to support 
a reasonable belief that the automobile or 
other conveyance carries contraband ma- 
terials. State v. Simmons, 278 N.C. 468, 180 
S.E.2d 97 (1971)s State v.Patsony ue. 
App. 200, 193 S.E.2d 334 (1972). 

Automobiles, because of their mobility, 
may be searched without a warrant upon 
facts not justifying a warrantless search of 
a residence or office; however, the officers 
conducting the search must have reason- 
able or probable cause to believe that they 
will find the instrumentality of a crime or 
evidence pertaining to a crime before they 
begin their warrantless search. State v. 
Ratliff, 281 N.C. 397, 189 S.E.2d 179 (1972). 

In recognition of the mobility of auto- 
mobiles, a search of an automobile without 
a warrant is constitutionally permissible 
if there is probable cause to make the 
search. State v. Ratliff, 281 N.C. 397, 189 
S.Ei2d. 079401972): 


If there is probable cause to search an 
automobile, the officer may either seize and 
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hold the vehicle before presenting the prob- 
able-cause issue to a magistrate, or he may 
carry out an immediate search without a 
warrant. State v. Ratliff, 281 N.C. 397, 189 
S.E.2d 179 (1972). 

The search of an automobile on probable 
cause proceeds on a theory entirely differ- 
ent from that justifying the search incident 
to an arrest. State v. Ratliff, 281 N.C. 397, 
189 S.E.2d 179 (1972). 

The right to search an automobile on 
probable cause and the validity of the 
seizure are not dependent on the right to 
arrest. They are dependent on the reason- 
able cause the seizing officer has for belief 
that the contents of the automobile offend 
against the law. State v. Ratliff, 281 N.C. 
397, 189 S.E.2d 179 (1972). 

A warrantless search of a vehicle capa- 
ble of movement may be made by officers 
when they have probable cause to search, 
and exigent circumstances make it im- 
practicable to secure a search warrant. 
State v. Allen, 282 N.C. 503, 194 S.E.2d 


9 (1973). 
Sufficient Reasonable Cause. — When 
officers saw the liquid in containers 


generally used to contain and transport 
nontax-paid liquor, under the circumstances 
then existing, they had sufficient reason- 
able cause to believe that the jars con- 
tained nontax-paid liquor to justify the 
seizure of the contraband without a search 
warrant. State v. Simmons, 278 N.C. 468, 
180 Sb edrori9T). 

Seizure of Evidence and Its Introduc- 
tion in Subsequent Prosecution Not Pro- 
hibited. — The constitutional and statutory 
guarantee against unreasonable search and 
seizure does not prohibit seizure of evi- 
dence and its introduction into evidence 
on a subsequent prosecution where no 
search is required. State v. Simmons, 278 
N.C. 468, 180 S.F.2d 97 (1971). 

Burden of Justifying Search without 
Warrant. — One who seeks to justify a 
warrantless search has the burden of 
showing that the exigencies of the situa- 
tion made search without a warrant im- 
perative. State v. McCloud, 276 N.C. 518, 
173 S.E.2d 753 (1970): 

Whether a search is unreasonable is de- 
termined by the court upon the facts of 
each individual case. State v. Reams, 277 
N.C. 391, 178 S.E.2d 65 (1970). 

The reasonableness of a search is a sub- 
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stantive determination to be made by the 
trial court from the facts and circumstances 
of the case and in the light of the criteria 
laid down by the Fourth Amendment and 
opinions which apply that amendment. 
State v. Turnbull, 16 N.C. App. 542, 192 
S.E.2d 689 (1972). 

Upon voir dire hearing, the court should 
receive evidence and make findings of 
fact. In this respect there is no distinction 
between the admissibility of a confession 
and the admissibility of evidence obtained 
by a search without a warrant. The deter- 
mining fact in each of these instances is 
whether the confession or the consent to 
the search was given voluntarily and with- 
out compulsion by the officers. State v. 
Vestal, 278 N.C.” 561,°°180) Situ coo 
(1971). 

Persons stopped pursuant to § 20-183 
may not be indiscriminately searched or 
arrested without probable cause in contra- 
vention of recognized constitutional prin- 
ciples. State v. Allen, 282 N.C. 503, 194 
>. Hwded (19a). 

Seizure Invalid Where Officers Acted 
under Invalid Search Warrant.—Fact that 
officers could observe gambling after pass- 
ing through two doors of a house and 
opening a third door did not give them au- 
thority to enter and seize the gambling ap- 
paratus in use where they arrived at the 
position to observe the gambling while 
purporting to act under an invalid search 
warrant and under circumstances in which 
a valid warrant was required. State v. 
Miller, 16 N.C. App. 1, 190 S.E.2d 888 
(1972), modified, 282 N.C. 633, 194 $.E.2d 


353 (1973). 
Redress for Warrantless Arrest by Civil 
Action for Damages. — Nothing in State 


law requires the exclusion of evidence ob- 
tained following an arrest which is consti- 
tutionally valid but illegal for failure to 
first obtain an arrest warrant. Defendant 
may, if so advised, redress his grievance 
for the warrantless arrest by a civil action 
for damages. State v. Eubanks, 283 N.C. 
556, 196.S.E.2d 706 (1973). 

Applied in State v. Campbell, 282 N.C. 
125, 191 S.E.2d 752 (1972); State v. Camp- 
bell, 14 N.C. App. 493, 188 §.E.2d 560 
(1972). 

Quoted in State v. Flowers, 12 N.C. 
App. 487, 183 S.E.2d 820 (1971). 


§ 15-27.1. Application of Article to all search warrants; exception 
as to inspection warrants.—The requirements of this Article apply to search 
warrants issued for any purpose, including those issued pursuant to Chapter 18A 
of the General Statutes, except that the contents of and procedure relating to in- 
spection warrants authorized under Article 4A of this Chapter and G.S. 14-288.11 


§ 15-27.2 
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are to be governed by the provisions set out in the sections relating to them. (1957, 
c. 496; 1969, c. 869, s. 8; 1971, c. 872, s. 4.) 


Editor’s Note—The 1971 amendment, 
effective Oct. 1, 1971, substituted “Chapter 
18A of the General Statutes” for “§ 18-13.” 

When Evidence Incompetent.— 

In accord with ist paragraph in original. 
See State v. Ratliff, 281 N.C. 397, 189 


Persons stopped pursuant to § 20-183 
may not be indiscriminately searched or 
arrested without probable cause in contra- 
vention of recognized constitutional prin- 
ciples. State v. “Aller, 282. (N-Cyesun, s1e4 
S-Eecd on (1073). 


Siieds 170 (1972). 


ARTICLE 4A. 
Administrative Search and Inspection Warrants. 


§ 15-27.2. Warrants to conduct inspections authorized by law.— 
(a) Notwithstanding the provisions of article 4 of this chapter, any official or 
employee of the State or of a unit of county or local government of North Caro- 
lina may, under the conditions specified in this section, obtain a warrant author- 
izing him to conduct a search or inspection of property if such a search or in- 
spection is one that is elsewhere authorized by law, either with or without the 
consent of the person whose privacy would be thereby invaded, and is one for 
which such a warrant is constitutionally required. 


(b) The warrant may be issued by any magistrate of the general court of jus- 
tice, judge, clerk, or assistant or deputy clerk of any court of record whose terri- 
torial jurisdiction encompasses the property to be inspected. 


(c) The issuing officer shall issue the warrant when he is satisfied the follow- 
ing conditions are met: 


(1) The one seeking the warrant must establish under oath or affirmation 
that the property to be searched or inspected is to be searched or 
inspected as part of a legally authorized program of inspection which 
naturally includes that property, or that there is probable cause for 
believing that there is a condition, object, activity or circumstance 
which legally justifies such a search or inspection of that property ; 


(2) An affidavit indicating the basis for the establishment of one of the 
grounds described in (1) above must be signed under oath or affr- 
mation by the affiant ; 

(3) The issuing official must examine the affiant under oath or affirmation to 
verify the accuracy of the matters indicated by the statement in the 
affidavit ; 

(d) The warrant shall be validly issued only if it meets the following require- 
ments : 


(1) It must be signed by the issuing official and must bear the date and 
hour of its issuance above his signature with a notation that the 
warrant is valid for only 24 hours following its issuance ; 

(2) It must describe, either directly or by reference to the affidavit, the 
property where the search or inspection is to occur and be accurate 
enough in description so that the executor of the warrant and the 
owner or the possessor of the property can reasonably determine from 
it what person or property the warrant authorizes an inspection of; 

(3) It must indicate the conditions, objects, activities or circumstances 
which the inspection is intended to check or reveal; 

(4) It must be attached to the affidavit required to be made in order to ob- 
tain the warrant. 


(e) Any warrant issued under this section for a search or inspection shall be 
valid for only 24 hours after its issuance, must be personally served upon the 
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owner or possessor of the property between the hours of 8:00 A.M. and 8:00 
P.M. and must be returned within 48 hours. 

(f) No facts discovered or evidence obtained in a search or inspection con- 
ducted under authority of a warrant issued under this section shall be competent 
as evidence in any civil, criminal or administrative action, nor considered in 
imposing any civil, criminal, or administrative sanction against any person, nor 
as a basis for further seeking to obtain any warrant, if the warrant is invalid or if 
what is discovered or obtained is not a condition, object, activity or circumstance 
which it was the legal purpose of the search or inspection to discover; but this 
shall not prevent any such facts or evidence to be so used when the war- 
rant issued is not constitutionally required in those circumstances. 

(g) The warrants authorized under this section shall not be regarded as 
search warrants for the purposes of application of article 4 of chapter 15 of the 
General Statutes of North Carolina. (1967, c. 1260.) 

Editor’s Note. — For comment as to inspections, see 4 Wake Forest Intra. L. 
warrants required for administrative health Rev. 117 (1968). 


ARTICLE 5. 


Peace Warrants. 


§ 15-28. Officers authorized to issue peace warrants. 


Cited in State v. Matthews, 270 N.C. 35, 
153 S.E.2d 791 (1967). 


ARTICLE 6. 
Arrest. 


§ 15-39. Persons present may arrest for breach of peace. 


Article Is Mainly Declaratory of Com- Power of Arrest, etc.— 
mon Law.— The power of arrest without warrant is 
In accord with 2nd paragraph in original. referable entirely to the question of breach 
See State v. Tripp, 9 N.C. App. 518, 176 of the peace. The test is not whether the 


S.E.2d 892 (1970). offense is a misdemeanor, but, rather, 
This section is a law of this State and whether an arrest is necessary in order to 
citizens are entitled to rely on it and the ‘suppress and prevent” a breach of the 


courts are obligated to apply and interpret peace. State v. Tripp, 9 N.C. App. 518, 176 
it until the General Assembly sees fit to S.E.2d 892 (1970). 


amend or repeal. State v. Tripp, 9 N.C. When Arrest Necessary, etc.— 

App. 518, 176 S.E.2d 892 (1970). This section’s language is plain and clear. 
Peace Officers and Private Persons on An arrest without warrant may be made 

Equal Terms. — This section confers on under the provisions of this section by any- 


peace officers and private persons, on equal one when it is necessary to “suppress and 
terms, the power of arrest without warrant prevent’ a breach of the peace. This means 
in certain misdemeanor cases. State v. that either a peace officer or a private per- 
Tripp, 9 N.C. App. 518, 176 S.E.2d 892 son may arrest anyone who in his presence 
(1970). is (1) actually committing or (2) threaten- 

Right to Arrest for Breach of Peace. — ing to commit'a breach of the peace. State 
A private person’s right to arrest for an v. Tripp, 9 N.C. App. 518, 176 S.E.2d 892 
affray or breach of the peace exists while (1970). 


it is continuing or immediately after it has When Breach of Peace, etc.— 

been committed. State v. Tripp, 9 N.C. In accord with 1st paragraph in original. 

App. 518, 176 S.E.2d 892 (1970). See State v. Tripp, 9 N.C. App. 518, 176 
If a person’s right to arrest for a breach S.E.2d 892 (1970). 

of the peace committed in his presence Reasonable Ground for Belief, etc.— 

terminated immediately when the breach A citizen’s arrest or attempted arrest can 


of the peace ceased, the right of arrest create a dangerous situation and one who 
would be completely negated. State v. attempts it does so at his peril. State v. 
Tripp, 9 N.C. App. 518, 176 S.E.2d 892 Tripp, 9 N.C. App. 518, 176 S.E.2d 892 
(1970). (1970). 
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Whether Force Used in Making Arrest 
Is Reasonable and Necessary Is Jury Ques- 
tion.—A private citizen making or attempt- 
ing to make a lawful arrest may use 
reasonable force in making the arrest, and 
whether the force used in any particular 
case is reasonable and necessary or exces- 
sive and unnecessary is ordinarily a ques- 
tion for the jury. State v. Tripp, 9 N.C. 
App. 518, 176 S.E.2d 892 (1970). 
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The driving or riding without arms 
on horseback through a courthouse or 
crowded street at such a rate or in such a 
manner as to endanger safety of the inhabi- 
tants amounts to a breach of the peace 
and is an indictable offense at common 
law. State v. Tripp, 9 N.C. App. 518, 176 
S.E.2d 892 (1970). 

Applied in State v. Robinson, 15 N.C. 
App. 155, 189 S.E.2d 567 (1972). 


§ 15-40. Arrest for felony, without warrant. 


In order to properly charge an assault, 
there must be a victim named, since by 
failing to name the particular person as- 
saulted, the defendant would not be pro- 
tected from a subsequent prosecution for 
assault upon a named person. State v. 
Powell, 10 N.C. App. 443, 179 S.E.2d 153 
(1971). 

Arrest of Judgment Where Warrant 
Altered. — Where defendant was arrested, 
tried and convicted in district court for 
permitting a person under the influence of 
intoxicating liquor to operate his automo- 


bile, but the warrant was altered after trial 
in district court and before any evidence 
was heard in superior court so that defen- 
dant was tried and convicted in superior 
court on a warrant charging him with 
driving while under the influence, judg- 
ment of the superior court must be arrested 
since a defendant may be tried upon a war- 
rant in superior court only after there has 
been a trial and appeal from a conviction 
by an inferior court having jurisdiction. 
State v. Chappell, 18 N.C. App. 288, 196 
S.E.2d 558 (1973). 


§ 15-41. When officer may arrest without warrant. 


Editor’s Note.— 

For article surveying recent decisions by 
the North Carolina Supreme Court in the 
area of criminal procedure, see 49 N.C.L. 
Rev. 262 (1971). 

This section has two independent pro- 
visions. Subdivision (1) applies to two sit- 
uations, the first being where the person to 
be arrested has actually committed a fel- 
ony or misdemeanor in the presence of 
the arresting officer, and the second being 
where, whether or not the offense has 
actually been committed, the officer has 
reasonable ground to believe that the per- 
son arrested has committed a felony or 
misdemeanor in his presence. Subdivision 
(2) relates to the arrest of a person whom 
the arresting officer has reasonable ground 
to believe has committed a felony, irrespec- 
tive of whether it is believed that such 
felony was committed in the presence of 
the arresting officer or elsewhere. State v. 
Roberts, 276 N.C. 98, 171 S.E.2d 440 (1970). 

This section was never inténded to legal- 
ize a warrantless entry upon premises 
which could not otherwise be lawfully en- 
tered except under authority of a valid 
warrant. State v. Miller, 16 N.C. App. 1, 
190 §.E.2d 888 (1972), modified, 282 N.C. 
633, 194 S.E.2d 353 (1973). 

Need for Arrest Warrant Determined by 
State Law. — The Constitution does not 
dictate the circumstances under which 
arrest warrants are required. Whether an 
arrest warrant must be obtained is deter- 
mined by State law alone. Likewise, state 


law alone determines the sanction to be 
applied for failure to obtain an arrest war- 
rant where one is required. State v. Eu- 
banks, 283 N.C. 556, 196 S.E.2d 706 (1973). 

An arrest without warrant except as 
authorized by statute is illegal. State v. 
Moore, «275 °N.G. -140 62166 Si ede aa 
(1969): State.v. Jacobs, -2770.N.C.015 1116 
S.E.2d 744 (1970); State v. Harris, 9 N.C. 
App. 649, 177 S.E.2d 445 (1970); State v. 


Harris, ).279. .N.C..) 307s eltaeo bed Saas 
(1971)-. State v’,Coopér-“ 17) N:Ce App: 
184, 193 S.E.2d 352 (1972); State v. 


Denton, 17 N.C. App. 684, 195 S.E.2d 334 
(1973). 

An arrest of a defendant without a war- 
rant for the offense of operating a motor 
vehicle on a public highway while under 
the influence of an intoxicant is illegal 
where the defendant has not operated the 
vehicle in the arresting officer’s presence. 
State v,..eluill, 277 N.C. c54751 7855. 2an462 
(1971). 

Since defendant did 


not operate his 


_motor vehicle on a public street or high- 
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way “in the presence of the officer,’ and 
since the officer had no reasonable ground 
to believe defendant had done so, defen- 
dant’s arrest without a warrant was illegal. 
State v. Eubanks, 283 N.C. 556, 196 S.E.2d 
706 (1973). 

Where the right and power of arrest 
without warrant is regulated by statute, an 
arrest without warrant except as authorized 
by statute is illegal. State v. Hill, 277 N.C. 
547, 178 S.E.2d 462 (1971). 
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It is an essential of jurisdiction that a 
criminal offense shall be _ sufficiently 
charged in a warrant, etc.— 

In accord with original. See State v. 
Jones, 17 N.C. App. 54, 193 S.E.2d 314 
(1972). 

But it is not an essential of jurisdiction 
that a warrant be issued prior to arrest, 
etc.— 


In accord with original. See State v. 
Jones, 17 N.C. App. 54, 193 S.F.2d 314 
(1972). 

Finding Defendant Taken into Custody 
Is Tantamount to Finding Defendant 
under Arrest.—A finding and conclusion 
that defendant was taken into custody is 
tantamount to finding and concluding that 
defendant was under arrest at the time of 
a search. State v. Jackson, 11 N.C. App. 
682, 182° S/Bildi 27 iat ds es0en CC; 122. 185 
S.E.2d 202 (1971). 


An illegal arrest, unaccompanied by vio- 
lent or oppressive circumstances, would 
not be more coercive than a legal arrest. 
State v. Faulkner, 5 N.C. App. 113, 168 
S.E.2d 9 (1969). 


Every statement made by a person in 
custody as a result of an illegal arrest is 
not ipso facto involuntary and inadmissi- 
ble, but the facts and circumstances sur- 
rounding such arrest and the in-custody 
statement should be considered in deter- 
mining whether the statement is voluntary 
and admissible. Voluntariness remains as 
the test of admissibility. State v. Faulkner, 
5 N.C. App. 113, 168 S.E.2d 9 (1969). 


A formal declaration of arrest by the 
officer is not a prerequisite to the making 
of an arrest. State v. Tippett, 270 N.C. 
588, 155 S.E.2d 269 (1967). 


Reasonable Ground for Belief Excuses 
Officer.— 


The courts have held that a description 
of an assailant’s physical characteristics 
and his clothing may supply reasonable 
grounds for believing that he had com- 
mitted a felony. State v. Dickens, 278 
N.C. 537, 180 S.E.2d 845 (1971). 


Reasonable grounds existed for an ar- 
rest without a warrant in a case where the 
arresting officer had information that a rob- 
bery had been committed by a person who 
fled and the officer was furnished a descrip- 
tion of the assailant and the clothing which 
he wore. The officer was also advised that 
the assailant had a cut on his leg and that 
he could probably be found at a certain ad- 
dress. Upon arriving at the given address, 
he found defendant, whose appearance 
coincided with the description furnished, 
and arrest was made without warrant. State 
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v. Jacobs, 277 N.C. 151, 176 S.E.2d 744 
(1970). 

A description of either a person or an 
automobile furnishes reasonable ground for 
arresting and detaining a criminal suspect. 
State v. Jacobs, 277 N.C. 151, 176 S.E.2d 
744 (1970). 

In order to justify an arrest under this 
section, it is not required that a felony be 
shown actually to have been committed; 
it is only necessary that the officer have 
reasonable ground to believe that such an 
offense has been committed. State v. Alex- 
ander, 279 N.C. 527, 184 S.E.2d 275 (1971). 

Where the police had a description of 
defendants, including their height, weight, 
estimated age, clothing, color and com- 
plexion, one defendant had been identified 
from photographs by two eyewitnesses and 
one informer, a second informer whose in- 
formation had led to the conviction of 
seven persons within the past two years, 
had told police that defendants were the in- 
dividuals involved in this robbery, had told 
police how he came into possession of this 
information and how it was revealed 
to him, the totality of these facts and 
circumstances would warrant a prudent 
man in believing that the felony of 
armed robbery had been committed and 
that these defendants participated in com- 
mission of the crime, the Supreme Court 
held that the officers acted on reasonable 
ground and with probable cause. State v. 
Alexander, 279 N.C. 527, 184 S.E.2d 275 
(1971). 

The patrolman was justified in assuming, 
based upon the radio alert that he had just 
received, that the four Negro men he ob- 
served traveling north from Greensboro in 
a 1968 blue and white Dodge Charger auto- 
mobile bearing the District of Columbia li- 
cense plate “GWYNN” were the same men 
as those just described to him as the per- 
petrators of an armed robbery, and he had 
reasonable grounds to stop and take them 
into custody. State v. Westry, 15 N.C. App. 
1, 189 S.E.2d 618 (1972). 

A police officer had reasonable grounds 
to arrest defendant without a warrant for 
the felony of possessing heroin for purpose 
of sale, where a person suffering from a 
narcotics overdose told the officer that the 
defendant had administered hypodermically 
narcotic drugs to him and that the defen- 
dant had narcotic drugs on his person. 
State v. Jackson, 11 N.C. App. 682, 182 
S.E.2d 271, aff'd, 280.N.C. 120 008S eee 
202 (1971). 

Where a felonious breaking and entering 
and a felonious larceny had occurred, and 
footprints led from the scene of the fel- 
onies to a wooded area, and the stolen 
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items were found in that wooded area, and 
later the police saw a person enter that 
area and look around, then the police had 
reasonable ground upon which to believe 
that person had committed the two fel- 
onies; that he would evade arrest if not 
immediately taken into custody; and thus 
the search of his person (which produced 
positive evidence of his guilt) was legal. 
State v. Harris, 279 N.C. 307, 182 S.E.2d 
364 (1971). 

The facts and circumstances surrounding 
defendant’s arrest furnished plenary evi- 
dence to support a reasonable belief on the 
part of the officers that-defendant had com- 
mitted a felony; the very nature of the 
crime of armed robbery suffices to support 
a reasonable belief that defendant would 
evade arrest if not immediately taken into 
custody. State v. Alexander, 279 N.C. 527, 
feasted 275 11971). 

Where one defendant broke a window in 
the clothing store in the presence of police 
officers, and the only other person present 
was the other defendant, who was standing 
beside the first defendant when the latter 
broke the window, who then moved across 
the street and back with the first defen- 
dant, who left the scene with the first 
defendant when the marked police car ap- 
peared, and who was still with the first 
defendant some 15 minutes later when the 
officers found them together in the restau- 
rant, under the circumstances, the officers 
had reasonable ground to believe that the 
second defendant was actively aiding and 
abetting the first defendant and was 
equally guilty with the first defendant of 
at least the misdemeanor of window break- 
ing. State v. Gibson, 15 N.C. App. 445, 190 
S.E.2d 315 (1972). 

The failure of the State to satisfy the 
jury beyond a reasonable doubt of defen- 
dant’s guilt of the offense charged is a far 
cry from a failure to satisfy the jury be- 
yond a reasonable doubt that the arrest- 
ing officer had reasonable ground to be- 
lieve defendant had committed the offense 
in the officer’s presence. In order to justify 
an officer in making an arrest without a 
warrant, it is not essential that the offense 
be shown to have been actually committed. 
It is only necessary that the officer have 
reasonable ground to believe such offense 
has been committed. State v. Jefferies, 17 
N.C. App. 195, 193 S.E.2d 388 (1972). 

Violation of Motor Vehicle Act. — An 
officer has a right to make an arrest with- 
out a warrant if a violation of the Motor 
Vehicle Act is actually committed in his 
presence. State v. McCaskill, 270 N.C. 788, 
154 §.E.2d 907 (1967). 

If the officer saw the commission of a 
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violation of the Motor Vehicle Act, a mis- 
demeanor, he would have the right to enter 
the premises where the defendant lived in 
order to make an arrest without a warrant. 
State v. McCaskill, 270 N.C. 788, 154 
S.E.2d 907 (1967). 

Driving Motor Vehicle While under In- 
fluence of Intoxicants.—A highway patrol- 
man apprehending a person driving a mo- 
tor vehicle on the public highway while un- 
der the influence of intoxicating liquor 1s 
authorized, by virtue of the provisions of § 
20-188 and subdivision (1) of this section, 
to arrest such person without a warrant, 
and such arrest is legal. State v. Broome, 
269 N.C. 661, 153 S.E.2d 384 (1967). 


Where an officer sees a person intox- 
icated at a public bar, the officer may ar- 
rest such person without a warrant for vio- 
lation of § 14-335. State v. Shirlen, 269 
N.C. 695, 153 S.E.2d 364 ,1967). 


When police officers stopped an automo- 
bile fitting the description of one used in 
conjunction with a robbery and observed a 
pistol on the seat of the automobile, they 
had reasonable ground to believe that de- 
fendant had committed a felony and would 
evade arrest if not taken into custody. 
State v. Bell, 270 N.C. 25, 153 $.E.2d 741 
(1967). 

Police officers stopped an automobile 
which fitted the description of one used in 
connection with a robbery, and at that 
time observed a pistol lying on the seat of 
the car. The Supreme Court held that the 
officers had reasonable ground to believe 
that the defendant had committed a felony 
and would evade arrest if not taken into 
custody. State v. Dickens, 278 N.C. 537, 180 
S.E.2d 845 (1971). 


Information Sufficient to Authorize Ar- 
rest.— Where arresting officer knew that a 
robbery had been committed by one who 
had fled and had a general description of 
the felon, of his checkered pants, and of 
the cut on the rear of his right leg, and de- 
fendant was found at the location described 
in the officer's information and had prop- 
erty on his person similar to that taken in 
the robbery, such information in possession 
of the officers was amply sufficient to au- 
thorize the arrest without a warrant. State 
v. Grier, 268 N.C. 296, 150 S.E.2d 443 
(1966). 


Where a police officer who had been in- 
formed of a felony committed by a bare- 
footed white man, wearing coveralls, was 
looking for such a man and at about 3 
A.M. he found the defendant, who answered 
the description, hiding behind a bush two 
blocks from the scene of the crime, it was 
lawful for him to arrest the defendant with- 
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out a warrant. State v. Tippett, 270 N.C. 
588, 155 S.E.2d 269 (1967). 


Police officers knew that a robbery had 
been committed, and they had information 
that the robber wore checkered pants and 
had a cut on the rear of his right leg. When 
the police apprehended the defendant, 
dressed in checkered pants, with a cut on 
the rear of his right leg, they placed him 
under arrest. Incident to the arrest, the 
officers searched the defendant and found 
property on his person similar to that 
taken in the robbery. The Supreme Court 
held that the police officers had reasonable 
grounds to arrest the defendant, and that 
the arrest without a warrant was valid. 
State v. Dickens, 278 N.C. 537, 180 S.E.2d 
845 (1971). 


Police officers were informed that a 
felony had been committed by a _bare- 
footed white man wearing coveralls. Police 
officers arrested the defendant without a 
warrant upon finding him dressed as de- 
scribed and hiding behind a bush two 
blocks from the scene of the crime. The 
Supreme Court held that under these cir- 
cumstances it was lawful to arrest the de- 
fendant without a warrant. State v. 
Dickens, 278 N.C. 537, 180 S.E.2d 845 
(1971). 


“Arrest without Warrant”.—By the term 
“arrest without warrant” is meant the 
situation where no warrant for arrest has 
been issued. But in addition, that phrase 
also includes the situation where a warrant 
for arrest is in existence, but not in the 
possession of the arresting officer, or some- 
one acting in conjunction with him, at the 
time and place of arrest. When the arrest- 
ing officer does not have the warrant in his 
possession at the time of arrest, the arrest 
is unlawful, unless it is one which could 
be validly and legally made without a war- 
rant. State v. Denton, 17 N.C. App. 684, 
195 S.E.2d 334 (1973). 


In order to justify a warrantless arrest 
under subdivision (2), the State must show 
two things: (1) that the officer had prob- 
able cause to believe the person arrested 
had committed a felony, and (2) that the 
officer had probable cause to believe the 
person arrested would escape if not imme- 
diately taken into custody. State v. Denton, 
17 N.C. App. 684, 195 S.E.2d 334 (1973). 


Redress for Warrantless Arrest by Civil 
Action.—Nothing in State law requires the 
exclusion of evidence obtained following 
an arrest which is constitutionally valid but 
illegal for failure to first obtain an arrest 
warrant. Defendant may, if so advised, re- 
dress his grievance for the warrantless 
arrest by a civil action for damages. State 
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v. Eubanks, 283 N.C. 556, 196 S.E.2d 706 
(1973). 

Arrest without Warrant Upheld. — An 
arrest without warrant was upheld when 
the evidence disclosed that the officer had 
information that the felony of breaking and 
entering had been committed, and the de- 
fendants fitted the description of the per- 
petrators of the crimes. State v. Roberts, 
6 N.C. App. 312, 170 S.E.2d 193 (1969). 

The entry of police officers into the 
house in which the defendant and his com- 
panions were hiding, and the arrest with- 
out warrant of the occupants therein for 
the offense of armed robbery, was proper 
and lawful, where (1) the felony of armed 
robbery had been committed at an ABC 
store, (2) within a few minutes after the 
robbery the officers discovered in the drive- 
way of the house the automobile which 
they reasonably believed had been used in 
the robbery, (3) all curtains on the win- 
dows of the house were drawn, and (4) 
the occupants of the house failed to re- 
spond to the officers’ knock at the front 
door. State v. Basden, 8 N.C. App. 401, 
174 §.E.2d 613 (1970). 

The warrantless arrest of a defendant for 
the felonious possession of LSD and the 
subsequent warrantless searches of his 
person were held lawful, where (1) the 
arresting officer received information from 
a reliable informant that two unknown per- 
sons, accompanied by the defendant, were 
on a certain street and that the two un- 
known persons had narcotic drugs in their 
possession; (2) the officer briefly observed 
the three suspects walking on the side- 
walk; (3) the officer arrested the defen- 
dant on the street for the possession of 
narcotic drugs, but the search of defen- 
dant’s person at that time uncovered no 
drugs; and (4) a subsequent “strip search” 
at the police station resulted in the finding 
of LSD tablets in defendants clothing. 
State v. Parker, 11 N.C. App. 648, 182 
Dib 2deoae tele he 

Discovery by police of a bag of money, 
together with previous observations of the 
defendants and a defendant’s resulting 
flight gave officers sufficient probable cause 
to believe that a felony had been com- 
mitted and subsequently to place all three 
defendants under arrest without a warrant. 
State v. Allen, 15 N.C. App. 670, 190 
S.E.2d 714 (1972), rev’d on other grounds, 
282 N.C, 503, 194 S.E.2d.9 (1974): 

Where police officers stopped defendant’s 
car to make a routine driver’s license check 
and defendant removed revolver from a 
bag in the back seat, the police properly 
arrested him without a warrant inasmuch 
as they had reasonable ground to believe 


§ 15-41 


defendant was committing a misdemeanor 
—carrying a concealed weapon in viola- 
tion of § 14-269—in their presence. State v. 
White, 18 N.C. App. 31, 195 S.E.2d 576 
(1973). 

Likelihood of Escape. — The likelihood 
of evasion of arrest, frequently referred 
to as the likelihood of escape, by the per- 
son to be arrested is not a factor to be 
considered in determining the right of a 
police officer to arrest without a warrant 
when the offense, felony or misdemeanor, 
has been committed in the presence of the 
officer, or when the officer has reasonable 
ground to believe that the offense has 
been committed in his presence by the 
person to be arrested. State v. Roberts, 
276 N.C. 98, 171 S.E.2d 440 (1970). 

It is only in the situation to which 
subdivision (2) of this section is applicable 
that the statute makes it a condition to 
the right of the officer to arrest without 
a warrant that the arresting officer has 
reasonable ground to believe the person to 
be arrested will evade arrest if not im- 
mediately taken into custody. State v. 
Roberts, 276 N.C. 98, 171 S.E.2d 440 
(1970). 

In determining whether officers had rea- 
sonable grounds to believe that the defen- 
dant would evade arrest if not taken into 
immediate custody, the nature of the felony, 
the hour of the day or night, the character 
and reputation of the neighborhood where 
the arrest was made, the number of sus- 
pects, and of the officers available for 
assistance, and the likely consequences of 
the officers’ failure to act promptly must 
necessarily be taken into consideration. 
State v. Roberts, 6 N.C. App. 312, 170 
S.E.2d 193 (1969). 

The very nature of the crime of rape 
suffices to support a reasonable belief that 
a defendant would evade arrest if not im- 
mediately taken into custody. State v. 
Jacops, 27—N.C. 151, 176 S.E.2d 744 
(1970). 

The very nature of the crime of armed 
robbery suffices to support a reasonable 
belief that defendant would evade arrest if 
not immediately taken into custody. State 
v. Alexander, 279 N.C. 527, 184 S.E.2d 275 
(1971). 

Reasonable Ground for Belief May Be 
Based on Information Given Officer by 
Another. — Reasonable ground for belief, 
which is an element of the officer’s right 
to arrest without a warrant under subdi- 
vision (2) of this section and under one of 
the situations provided for in subdivision 
(1) of this section, may be based upon in- 
formation given to the officer by another, 
the source of such information being rea- 
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sonably reliable. Upon this question it is 
immaterial that such information, being 
hearsay, is not, itself, competent in evi- 
dence at the trial of the person arrested. 
State v. Roberts, 276 N.C. 98, 171 S.E.2d 
440 (1970). 

And Is Jury Question.—The reasonable- 
ness of the officer’s grounds to believe the 
defendant had committed a misdemeanor 
in the officer’s presence, when properly 
raised, is a factual question to be decided 
by the jury. State v. Jefferies, 17 N.C. 
App. 195, 193 S.E.2d 388 (1972). 

Verdict of Not Guilty Not Tantamount 
to Finding of No Reasonable Grounds.— 
Verdict of not guilty of the misdemeanor 
for which defendant was _ arrested— 
drunken driving—was not tantamount to a 
finding that the arresting officer did not 
have reasonable grounds to believe that 
defendant had committed such offense in 
his presence and that defendant therefore 
could lawfully resist the arrest. State v. 
Jefferies, 17 N.C. App. 195, 193 S.E.2d 388 
(1972). 

Arrest for Misdemeanor. — Unless the 
misdemeanor is committed in the presence 
of the officer in the sense that at the time 
of its commission through his sensory per- 
ception he might know that a misdemean- 
or is being committed in his presence or 
have reasonable ground to believe that a 
misdemeanor has been committed in his 
presence, an arrest cannot be made with- 
out warrant. State v. McCloud, 276 N.C. 
518, 173 S.E.2d 753 (1970). 

The presence of the defendant and his 
driver upon the streets, while the curfew 
was in effect, was a violation of the ordi- 
nance, declared thereby to be a misdemean- 


or, unless they were traveling for an 
excepted purpose. The arresting officer 
having, at least, reasonable ground to 


believe that the defendant had committed a 
misdemeanor in his presence, the arrest 
without a warrant was lawful. State v. 
Dobbins, 277 N.C. 484, 178 S.E.2d 449 
(1972): 

Search Incident to Arrest Is Lawful. — 
Having every reason to believe that a de- 
fendant was an armed robber, fleeing from 
the scene of a crime just perpetrated, it is 
lawful for the officer, as an incident of the 
arrest, to search a defendant then and there 
for weapons and for the fruits of the rob- 
bery. State v. Woody, 277 N.C. 646, 178 
S.E.2d 407 (1971). 

The search of the defendant’s person was 
incidental to arrest and, consequently, the 
four shotgun shells found tucked in the 
tops of his boots were properly admitted in 
evidence. State v. Dobbins, 277 N.C. 484, 
178 S.E.2d 449 (1971). 
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A police officer may search the person of 
one whom he has lawfully arrested as an 
incident of such arrest. State v. Parker, 11 
N.C. App. 648, 182 S.E.2d 264 (1971); 
State v. Jackson, 11 N.C. App. 682, 182 
S.E.2d 271, aff'd, 280 N.C. 122, 185 S.E.2d 
202 (1971); State v. Harris, 279 N.C. 307, 
182 S.E.2d 364 (1971); State v. Gibson, 15 
N.C. App. 445, 190 S.E.2d 315 (1972). 


Even Where Continued after Interrup- 
tion by Hostile Crowd.— Where the officers 
cut short that initial search because of a 
growing and hostile crowd, and the danger 
from possible concealed weapons was not 
entirely eliminated by the initial quick 
search, it was reasonable to continue the 
search at the police station. State v. Gib- 
son, 15 N.C. App. 445, 190 S.E.2d 315 
(1972). 

Property Which May Be Taken in 
Course of Search Incident to Lawful Ar- 
rest.—In the course of a search incident 
to an arrest, an officer may lawfully take 
from the person arrested any property 
which such person has about him and 
which is connected with the crime charged 
or which may be required as evidence 
thereof; if such article is otherwise com- 
petent, it may properly be introduced in 
evidence by the State. State v. Parker. 11 
N.C... App.) 648,. 182 SS. .2d° 264" Toya. 
State. v., Harris, 279 N.C... 00t. fae aera 
364 (1971). 

A police officer may lawfully take from a 
prisoner lawfully arrested any property 
which he has about him which is con- 
nected with the crime charged or which 
may be required as evidence, and, if other- 
wise competent, such property may be in- 
troduced as evidence by the State. State v. 
Jackson, 11 N.C. App. 682, 182 S.E.2d 271, 
aff'd, 280 N.C. 122, 185 S.E.2d 202 (1971). 


When a person is lawfully arrested, the 
police have the right, without a search 
warrant, to make a contemporaneous 
search of the person of the accused for 
weapons or for the fruits of or implements 
used to commit the crime. State v. Harris, 
279 N.C. 307, 182 S.E.2d 364 (1971). 


Arrest Must Be Made with Probable 
Cause.—Although a search without a war- 
rant is, within limits, permissible if incident 
to a lawful arrest, if an arrest without a 
warrant is to support an incidental search, 
the arrest must be made with probable 
cause. State v. Harris, 9 N.C. App. 649, 177 
S.E.2d 445 (1970). 

“Probable Cause”.—Probable cause exists 
if the facts and circumstances known to 
the officer warrant a prudent man in believ- 
ing that the offense has been committed. 
State v. Harris, 9 N.C. App. 649, 177 
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S.E.2d 445 (1970); State v. Streeter, 283 
N.C. 203, 195 S.E.2d 502 (1973). 

Probable cause for an arrest has been 
defined te be a reasonable ground of sus- 
picion, supported by circumstances suffi- 
ciently strong in themselves to warrant a 
cautious man in believing the accused to 
be guilty. State v. Harris, 279 N.C. 307, 
82 S.F.2d 364 (1971); State v. Alexander, 
279 N.C. 527, 184 S.E.2d 275 (1971); State 
v. Cooper, 17 N.C. App. 184, 193 S.E.2d 
352 (1972). 

An arrest without a warrant is based 
upon probable cause if the facts and cir- 
cumstances known to the arresting officer 
Warrant a prudent man in believing that a 
felony has been committed and the person 
to be arrested is the felon. State v. Alex- 
ander, 279 N.C. 527, 184 S.E.2d 275 (1971). 

One does not have probable cause unless 
he has information of facts which, if sub- 
mitted to a magistrate, would require the 
issuance of an arrest warrant. State v. 
Harris, 279 N:C.9'307, SiS2 aspera aos 
(1971); State v. Alexander, 279 N.C. 527, 
184 S.E.2d 275 (1971); State v. Cooper, 17 
N.C. App. 184, 193°S.E.2d352" (4972), 

Probable cause to believe that the person 
has committed a felony exists without 
question where the officer has personal 
knowledge that a warrant has been issued 
for the arrest of such person, which war- 
rant charges a felony. State v. Denton, 17 
N.C. App. 684, 195 S.E.2d 334 (1973). 

Probable cause and reasonable ground to 
believe are substantially equivalent terms. 
State v. Harris, 279 N.C. 307, 182 $.E.2d 
364 (1971); State v. Cooper, 17 N.C. App. 
184, 193 S.E.2d 352 (1972). 

The terms “probable cause,” as used in 
the Fourth Amendment to the federal Con- 
stitution, and “reasonable ground,” as used 
in this section, are substantially equivalents 
having virtually the same meaning. State v. 

lexander, 279 N.C. 527, 184 $.E.2d 275 
(1971). 

Where one defendant broke a window in 
the clothing store in the presence of police 
officers, and the only other person present 
was the other defendant, who was standing 
beside the first defendant when the latter 
broke the window, who then moved across 
the street and back with the first defen- 
dant, who left the scene with the first de- 
fendant when the marked police car ap- 
peared, and who was still with the first 
defendant some 15 minutes later when the 
officers found them together in the restau- 
rant, under the circumstances, the officers 
had reasonable ground to believe that the 
second defendant was actively aiding and 
abetting the first defendant and was 
equally guilty with the first defendant of 
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at least the misdemeanor of window break- 
ing. In this context, “probable cause” and 
“reasonable ground to believe” are substan- 
tially equivalent terms. State v. Gibson, 15 
N.C. App. 445, 190 S.E.2d 315 (1972). 
To establish probable cause, the evidence 
need not amount to proof of guilt, or even 
to prima facie evidence of guilt, but it 
must be such as would actuate a reason- 
able man acting in good faith. State v. 
farrisfye7e: N.C; 307, 182 S.E.2d 364 
(1971); State v. Alexander, 279 N.C. 527, 
184 §.E.2d 275 (1971); State v. Cooper, 
17 N.C. App. 184, 193 S.E.2d 352 (1972). 
The existence of probable cause is a 
pragmatic question to be determined in 
each case in the light of the particular cir- 
cumstances and the particular offense in- 
volved. State v. Harris, 279 N.C. 307, 182 
S.E.2d 364 (1971); State v. Cooper, 17 
N.C. App. 184, 193 S.F.2d 352 (1972). 
The existence of probable cause justify- 
ing an arrest without a warrant is deter- 
mined by factual and practical consider- 
ations of everyday life on which reasonable 
and prudent men, not legal technicians, act. 
Statenyvaliarris, 279 N.C. 307,-182 S.E.2d 
364 (1971); State v. Gibson, 15 N.C. App. 
445, 190 S.E.2d 315 (1972); State v. Cooper, 
17 N.C. App. 184, 193 S.E.2d 352 (1972). 
Evidence of Probable Cause. — Where 
the victim of a robbery gave officers a de- 
scription of the men who robbed him and 
the vehicle in which they were riding, and 
where on the same night men fitting the 
description given the officers and riding in 
a vehicle similar to the one described to the 
officers were apprehended and arrested by 
the officers, the Supreme Court held that 
the officers had ample evidence of probable 
cause to authorize the making of the arrest. 
sigiewwemacops.re77 N.C. 151, 176. S.E.2d 
744 (1970). 
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Constitutionally Valid Arrest. — The 
words “illegal” and “unconstitutionally” 
are not synonymous. An arrest is consti- 
tutionally valid when the officers have 
probable cause to make it. Thus an arrest 
may be constitutionally valid and yet 
“illegal” under State law. State v. Eubanks, 
283 N.C. 566, 196 S.E.2d 706 (1973). 

Evidence Not Excluded When Arrest 
Constitutionally Valid. — When an arrest 
is constitutionally valid but illegal under 
the law of North Carolina, the facts dis- 
covered or the evidence obtained as a re- 
sult of the arrest need not be excluded as 
evidence in the trial of the action. State 
v. Eubanks, 283 N.C. 556, 196 S.E.2d 706 
(1973). 

The law does not discharge a defendant 
from criminal liability merely because his 
arrest is not lawful, unless the offense 
charged stems from such arrest. State v. 
Jonés; ot’? N.Czp App 154,971938 7 3Sieede sia 
(1972). 

Applied in Hamilton v. North Carolina, 
260 F. Supp. 632 (E.D.N.C. 1966); State 
v. Covington, 273 N.C. 690, 161 S.E.2d 140 
(1968); State v. Hill, 9 N.C. App. 279, 176 
S.E.2d) 41> 164970) ;eStatesws Summeell;13 
N. Ce Appietjn1854 Si) Be2dr2410(1 978) ootate 
v. Gaddy, 14 N.C. App. 599, 188 S.E.2d 745 
(1972); State v. Robinson, 15 N.C. App. 
155, 189 S.E.2d 567 (1972); State v. Summ- 
rell..282) NC. 157,192". Bed s69y Ci9¥2)8 
State v. Harrington, 17 N.C. App. 221, 193 
S.E.2d 294 (1972); State v. Harrington, 
283 N.C. 527, 196 S.E.2d 742 (1973); Hill 
wa Rowland, 474¢F:2d.1874(4thsCinwiogs 

Cited in State v. Peele, 274 N.C. 106, 
161 S.E.2d 568 (1968); State v. Howard, 
274 N.C. 186, 162 S.E.2d 495 (1968). 


§ 15-43. House broken open to prevent felony. 


Cited in State v. Miller, 16 N.C. App. 1, 


190 S.E.2d 888 (1972). 


§ 15-44. When officer may break and enter houses. 


Compliance with the requirement that 
admittance be “demanded and denied” 
serves to identify the official status of 
those seeking admittance. The _ require- 
ment is for the protection of the officers 
as well as for the protection of the occu- 
pant and the recognition of his constitu- 
tional rights. State v. Covington, 273 
N.C. 690, 161 S.E.2d 140 (1968); State v. 
Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972). 

The requirement that admittance be 
“demanded and denied” would seem to 
apply even though the officers have a 
search warrant or warrant of arrest. State 
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v. Covington, 273 N.C. 690, 161 S.E.2d 140 
(1968); State v. Harvey, 281 N.C. 1, 187 
S.E.2d 706 (1972). 


Under this section, even where there is 
reasonable ground to believe that a person 
guilty of a felony is concealed in a house, 
there exists no right, in the absence of spe- 
cial and emergency circumstance, to break 
into the house and arrest the person un- 
less and until admittance has been de- 
manded and denied. State v. Sparrow, 276 
N.C. 499, 173 S.E.2d 897 (1970). 

There was sufficient compliance with the 
requirement that entrance be demanded 
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and denied before a police officer can 
forcibly enter a dwelling for the purpose 
of making an arrest, where defendant had 
observed the officer’s uniform and was 
aware of his official status, the officer had 
seen defendant looking out a door and 
knew that defendant had observed him, 
and the officer twice called out defendant’s 
name and received no reply before he 
opened the door to defendant’s residence. 
State v. Harvey, 281 N.C. 1, 187 S.E.2d 
706 (1972). 

The requirement that a police officer, 
armed with an arrest warrant or search 
warrant, must demand and be denied ad- 
mittance before making forcible entry, 
serves to identify his official status and to 
protect both the officer and the occupant. 
State v. Shue, 16 N.C. App. 696, 193 
S.E.2d 481 (1972). 


Officers Admitted by Owner of House. 
—The arrest without warrant of the defen- 
dant for armed robbery, the defendant hav- 
ing been discovered hiding in the attic of 
a house, is lawful where the discovery and 
arrest of the defendant occurred after the 
owner of the house had admitted the of- 
ficers by the front door. State v. Basden, 
8 N.C. App. 401, 174 S.E.2d 613 (1970). 


Entry Held Lawful.—The entry of po- 
lice officers into the house in which the 
defendant and his companions were hiding, 


GENERAL STATUTES OF NorRTH CAROLINA 


§ 15-47 


and the arrest without warrant of the oc- 
cupants therein for the offense of armed 
robbery, was proper and lawful where (1) 
the felony of armed robbery had been com- 
mitted at an ABC store, (2) within a few 
minutes after the robbery the officers dis- 
covered in the driveway of the house the 
automobile which they reasonably believed 
had been used in the robbery, (3) all cur- 
tains on the windows of the house were 
drawn, and (4) the occupants of the house 
failed to respond to the officers’ knock at 
the front door. State v. Basden, 8 N.C. 
App. 401, 174 $.E.2d 613 (1970). 

The fact that silence greeted the officers’ 
demands for entrance and that defendant 
was not found in the house did not make 
their entry illegal. State v. Hoffman, 281 
N.C. 727, 190 S.F,.2dm6425 (1972 


Reasonable grounds for belief can be 
based upon information given to an officer 
by another, the source of such information 
being reasonably reliable. State v. Hoff- 
man, 281 N.C. 727, 190 S.E.2d 842 (1972). 

The question of whether there was an 
actual breaking of the door is not deter- 
minative of the issue of whether or not 
this statute is applicable. State v. Turnbull, 
16 N.C. App. 542, 192 S.E.2d 689 (1972). 

Cited in State v. Howard, 274 N.C. 186, 
162 S.F.2d 495 (1968); State v. Miller, 16 
N.C. App. 1, 190 S.E.2d 888 (1972). 


§ 15-46. Procedure on arrest without warrant. 


Editor’s Note.—For comment on admis- 
sibility of confessions, see 43 N.C.L. Rev. 
972 (1965). For article surveying recent 
decisions by the North Carolina Supreme 
Court in the area of criminal procedure, see 
49 N.C.L. Rev. 262 (1971). 

Opinions of Attorney General.—Mr. Lee 
J. Greer, Prosecutor, Thirteenth Judicial 
District, 40 N.C.A.G. 351 (1969). 

Section does not prescribe mandatory 
procedures affecting validity of trial. Car- 
roll v. Turner, 262 F. Supp. 486 (E.D.N.C. 
1966); State v. Broome, 269 N.C. 661, 153 
S.E.2d 384 (1967); State v. McCloud, 276 
N.C. 518, 173 S.E.2d 753 (1970); State v. 
Able, 13 N.C. App. 365, 185 S-F.2d 422 
(1971). 

Court did not err in not allowing defen- 


dant’s motion to quash the warrant 
charging him with resisting arrest for the 
reason that he was arrested without a war- 
rant and was not taken before a magistrate 
as provided by this section, because the 
State Supreme Court has held that this 
section does not prescribe mandatory pro- 
cedures affecting the validity of a trial. 
State v. Foust, 18 N-COAppeeeaaeetco 
S.F2d at Uae 

It is not an essential of jurisdiction that 
a warrant be issued prior to the arrest and 
that defendant be initially arrested there- 
under. State v. Broome, 269 N.C. 661, 153 
S.E.2d 384 (1967). 

Applied in Thomas v. North Carolina, 
447 F.2d 1320 (4th Cir. 1971). 


§ 15-47. Arresting officer to inform offender of charge, allow bail 
except in capital cases, and permit communication with counsel or 
friends.—Upon the arrest, detention, or deprivation of the liberties of any per- 
son by an officer in this State, with or without warrant, it shall be the duty of the 
officer making the arrest to immediately inform the person arrested of the charge 
against him, and it shall further be the duty of the officer making said arrest, ex- 
cept in capital cases, to have bail fixed in a reasonable sum, and the person so 
arrested shall be permitted to give bail bond; and it shall be the duty of the offi- 
cer making the arrest to permit the person so arrested to communicate with coun- 
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sel and friends immediately, and the right of such persons to communicate with 
counsel and friends shall not be denied. Provided that in no event shall the pris- 
oner be kept in custody for a longer period than twelve hours without a warrant. 
In the event the arresting officer fails to have bail fixed as required by this sec- 
tion, the custodian of the person arrested shall have bail fixed in a reasonable sum, 
and take bail as authorized in G.S. 15-108. 

Any officer who shall violate the provisions of this section shall be guilty of a 
misdemeanor and shall be fined or imprisoned, or both, in the discretion of the 
Pimeeeeeo/, ss. 1, 2; 1955, c..889 591969, c. 296.) 


Editors Note.— 

The 1969 amendment added the last sen- 
tence of the first paragraph. 

“For article surveying recent decisions by 
the North Carolina Supreme Court in the 
area of criminal procedure, see 49 N.C.L. 
Rev. 262 (1971). 

Opinions of Attorney General—Mr. Lee 
J. Greer, Prosecutor, Thirteenth Judicial 
District, 40 N.C.A.G. 351 (1969). 

To implement the constitutional rights 
under N.C. Const., Art. I, § 23, the General 
Assembly enacted this section. State v. 
Hill, 277 N.C. 547, 178 S.E.2d 462 (1971). 

This section, etc.— 

This section does not prescribe manda- 
tory procedures affecting the validity of a 
trial. Carroll v. Turner, 262 F. Supp. 486 
(E.D.N.C. 1966); State v. McCloud, 276 
NiG ee tseelie 6.6.2d 753 (1970): State v 
Able, 13 N.C. App. 365, 185 S.E.2d 422 
(1971). 

This section means that when the re- 
quired bail bond is given and approved, the 
accused is to be released. State v. Hill, 9 
N.C. App. 279, 176 S.E.2d 41 (1970). 

The conduct of a jailer who refuses to 
release a defendant after the proper bail 
bond is given and he is informed thereof, 
violates the statute and is indefensible. 
State v. Hill, 9 N.C. App. 279, 176 S.E.2d 
41 (1970). 

The Violation of This Section, etc.— 

The refusal of the jailer to release a de- 
fendant on the night that defendant had 
given bail bond for the offense of drunken 
driving, and the jailer’s refusal to permit 
defendant’s attorney to confer with defen- 
dant during the night in jail, did not 
destroy the validity of the police officers’ 
observations and tests on _  defendant’s 
intoxication, although the jailer’s conduct 
violated defendant’s rights to counsel and 
to bail, where the officers’ observations and 
tests were completed prior to the denial of 
these rights, and where the record failed to 
show that defendant was prejudiced in his 
defense on the trial. State v. Hill, 9 N.C. 
App. 279, 176 S.E.2d 41 (1970). 

A defendant is entitled to counsel at 
every critical stage of the proceedings 
against him. State v. Hill, 277 N.C. 547, 178 
S.E.2d 462 (1971). 
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A critical stage has been reached in a 
defendant’s case when, immediately after 
officers have interrogated the defendant 
and conducted their test for sobriety, they 
charge him with the offense of driving 
while intoxicated and the denial of counsel 
at this point makes it impossible for a de- 
fendant to have disinterested witnesses 
observe his condition and to obtain a blood 
test by a doctor—the only means by which 


defendant might prove his innocence. 
State v. Hill, 277 N.C. 547, 178 S.E.2d 462 
(1971). 


The fact that a person is defendant’s law- 
yer as well as his friend, does not impair 
his right to see the defendant at a critical 
time of the proceedings. State v. Hill, 277 
N.C. 547, 178 S.E.2d 462 (1971). 

The Rights of Communication, etc. — 

In accord with original. See State v. 
Hull” 377 N.C; 547, 178 S.8.2d. 462 etloeee 

Compliance in Case Where Accused Is 
Intoxicated.—See opinion of Attorney Gen- 
eral to Mr. RT. Price, 41" NG AsGe 295 
(1971). 

Communication When Intoxication Is 
Essential Element of Offense.—When one 
is taken into police custody for an offense 
of which intoxication is an essential ele- 
ment, time is of the essence. Intoxication 
does not last. Ordinarily a drunken man 
will “sleep it off’ in a few hours. Thus, if 
one accused of driving while intoxicated 
is to have witnesses for his defense, he 
must have access to his counsel, friends, 
relatives, or some disinterested person 
within a relatively short time after his ar- 
rest. This section says he is entitled to 
communicate with them immediately, and 
this is true whether he is arrested at 2:00 
in the morning or 2:00 in the afternoon. 
State v. Hill, 277 N.C. 547, 178 S.E.2d 462 
(1971). 

The denial of request for permission to 
contact counsel as soon as a person is 
charged with a crime involving the element 
of intoxication is a denial of a constitutional 
right resulting in irreparable prejudice to 
his defense. State v. Hill, 277 N.C. 547, 178 
S.E.2d 462 (1971). 

A defendant’s guilt or innocence under § 
20-138 depends upon whether he is intoxi- 
cated at the time of his arrest. His condi- 
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tion then is the crucial and decisive fact to 
be proven. Permission to communicate with 
counsel and friends is of no avail if those 
who come to the jail in response to a 
prisoner’s call are not permitted to see for 
themselves whether he is intoxicated. In 
this situation, the right of a defendant to 
communicate with counsel and friends 
implies, at the very least, the right to have 
them see him, observe and examine him, 
with reference to his alleged intoxication. 
State v. Hill, 277 N.C. 547, 178 S.E.2d 462 
(1971). 

One who is detained by police officers 
under a charge of driving while under the 
influence of an intoxicant has the same 
constitutional and statutory rights, includ- 
ing the rights given under N.C. Const., Art. 
I, § 23 and this section, as any other ac- 
cused. «State ve THilbea77eN.GC. 547) 178 
S.E.2d 462 (1971). 

Right to Communication Includes Right 
of Access.—A defendant is entitled to con- 
sult with friends and relatives and to have 
them make observations of his person. The 
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section, a defendant’s communication and 
contacts with the outside world are not 
limited to receiving professional advice 
from his attorney. State v. Hill, 277 N.C. 
547, 178 S.E.2d 462 (1971). 

Defendant’s Confession Held Involun- 
tary.— Defendant’s youth, his low mental- 
ity, and limited education, his incommu- 
nicado detention and interrogation for 19 
hours by a number of different police of- 
ficers who allowed him only scant time to 
rest, the inadequate explanation of his 
constitutional rights and the suggestions 
that it would be better for him to confess, 
the failure of the police to notify his 
parents or to afford him the opportunity to 
consult with a lawyer, and the delay in 
producing him before a magistrate: All 
of these elements combined to establish 
that defendant’s confession could not be 
deemed a voluntary act and that its ad- 
mission into evidence denied him due pro- 
cess of law. Thomas v. North Carolina, 
447 F.2d 1320 (4th Cir. 1971). 


Applied in State v. Hines, 266 N.C. 1, 


right to communicate with counsel and 
friends necessarily includes the right of 
access to them. State v. Hill, 277 N.C. 547, 
178 S.E.2d 462 (1971). 


Under N.C. Const., Art. I, § 23 and this 


145 S.E.2d 363 (1965); Griffin v. Ross, 259 
F. Supp. 594 (E.D.N.C. 1966). 

Cited in State v. Foust, 18 N.C. App. 
133, 196 S.B.2d StS 0G 


ARTICLE 7, 
Fugitives from Justice. 


§ 15-48. Outlawry for felony.—In all cases where any two justices of the 
peace, or any justice or judge of the General Court of Justice, or any judge of a 
criminal court shall, on written affidavit, filed and retained by such justice or judge, 
receive information that a felony has been committed by any person, and that such 
person flees from justice, conceals himself and evades arrest and service of the 
usual process of the law, the judge, or tne two justices, being justices of the county 
wherein such person is supposed to lurk or conceal himself, are hereby empowered 
and required to issue proclamation against him reciting his name, if known, and 
thereby requiring him forthwith to surrender himself; and also, when issued by 
any judge, empowering and requiring the sheriff of any county in the State in 
which such fugitive shall be, and when issued by two justices, empowering and 
requiring the sheriff of the county of the justices, to take such power with him 
as he shall think fit and necessary for the going in search and pursuit of, and 
effectually apprehending, such fugitive trom justice, which proclamation shall be 
published at the door of the courthouse of any county in which such fugitive is 
supposed to lurk or conceal himself, and at such other places as the judge or justices 
shall direct; and if any person against whom proclamation has been thus issued, 
continued to stay out, lurk and conceal himself, and do not immediately surrender 
himself, any citizen of the State may capture, arrest and bring him to justice, and 
in case of flight or resistance by him, after being called on and warned to surrender, 
may slay him without accusation or impeachment of any crime. (1866, c. 62; 
1868-9, c. 178, subc. 1, s. 8; Code, s. 1131; Rev., s. 3183; C. S., se4RaQ aieaoe: 
c. 44, s. 30.) 
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Editor’s Note.— ‘Judge of the Supreme, superior, or crimi- 
The 1969 amendment substituted “justice nal courts’ near the bcginning of the sec- 
or judge of the General Court of Justice, tion. 
or any judge of a criminal court” for 


§ 15-49. Fugitives from another state arrested.—Any justice, judge, 
or magistrate of the General Court of Justice, or any judge of a criminal court, or 
any justice of the peace, or mayor of any city, or chief magistrate of any incorpo- 
rated town, on satisfactory information laid before him that any fugitive or other 
person in the State has committed, out of the State and within the United States, 
any offense which, by law of the state in which the offense was committed, is 
punishable either capitally or by imprisonment for one year or upwards in any 
state prison, has full power and authority, and is hereby required, to issue a war- 
rant for such fugitive or other person and commit him to any jail within the State 
for the space of six months, unless sooner demanded by the public authorities of 
the state wherein the offense may have been committed, pursuant to the act of 
Congress in that case made and provided. If no demand be made within that time 
the fugitive or other person shall be liberated, unless sufficient cause be shown to 
the contrary. (1868-9, c. 178, subc. 3, s. 34; Code, s. 1165; 1895, c. 103; Rev., 
s. 3184; C. S., s. 4550; 1969, c. 44, s. 31.) 

Editor’s Note.— nal court” for “Any justice of the Supreme 

The 1969 amendment substituted “Any Court. or any judge of the superior court 
justice, judge, or magistrate of the General or of any criminal court” at the beginning 
Court of Justice, or any judge of a crimi- of the section. 


§ 15-52. Person surrendered on order of Governor. 


Cited in State v. Conrad, 275 N.C. 342, 
168 S.E.2d 39 (1969). 


§ 15-53. Governor may employ agents, and offer rewards. — The 
Governor, on information made to him of any person, whether the name of such 
person be known or unknown, having committed a felony or other infamous crime 
within the State, and of having fled out of the jurisdiction thereof, or who con- 
ceals himself within the State to avoid arrest, or who, having been convicted, has 
escaped and cannot otherwise be apprehended, may either employ a special agent, 
with a sufficient escort, to pursue and apprehend such fugitive, or issue his procla- 
mation, and therein offer a reward, not exceeding ten thousand dollars, according 
to the nature of the case, as in his opinion may be sufficient for the purpose, to be 
paid to him who shall apprehend and deliver the fugitive to such person and at such 
place as in the proclamation shall be directed. (1800, c. 561, P. R.; R. C, c. 35, 
s. 4; 1866, c. 28; 1868-9, c. 52; 1870-1, c. 15; 1871-2, c. 29; Code, s. 1169; 1891, 
ue eee ree sic? C5. s,4554~ 1925, c.275,-s..6:; 1967;.c. 1658241) 

Editor’s Note.— imum reward from four hundred dollars to 
The 1967 amendment increased the max- __ ten thousand dollars. 


§ 15-53.1. Governor may offer rewards for information leading to 
arrest and conviction.— When it shall appear to the Governor, upon satis- 
factory information furnished to him, that a felony or other infamous crime has 
been committed within the State, whether the name or names of the person or 
persons suspected of committing the said crime be known or unknown, the Gover- 
nor may issue his proclamation and therein offer an award not exceeding ten 
thousand dollars ($10,000), according to the nature of the case as, in his opinion, 
may be sufficient for the purpose, to be paid to him who shall provide information 
leading to the arrest and conviction of such person or persons. The proclamation 
shall be upon such terms as the Governor may deem proper, but it shall identify 
the felony or felonies and the authority to whom the information is to be delivered 
and shall state such other terms as the Governor may require under which the 
reward is payable. (1967, c. 165, s. 2.) 
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§ 15-54. Officer entitled to reward. 


Applied in State v. Virgil, 276 N.C. 217, 
172 S.E.2d 28 (1970). 


ARTICLE 8. 


Extradition. 


§ 15-55. Definitions. 


Cited in Pitts v. North Carolina, 267 F. 
Supp. 870 (M.D.N.C. 1967); Texas v. 


Rhoades, 7 N.C. App. 388, 172 S.E.2d 235 


(1970). 


§ 15-59. Extradition of persons imprisoned or awaiting trial in an- 
other state or who have left the demanding state under compulsion. 


Quoted in Pitts v. North Carolina, 395 
F.2d 182 (4th Cir. 1968). 


Cited in Pitts v. North Carolina, 267 F. 
Supp. 870 (M.D.N.C. 1967). 


§ 15-76. Fugitives from this State; duty of governors. 


Requirements of Agents’ Commission 
Form.—Mrs. Claire Nickels, Office of the 
Governor, 40 N.C.A.G. 169 (1970). 


§ 15-77. Application for issuance of requisition; by whom made; 


contents. 


Cited in Pitts v. North Carolina, 267 F. 
Supp. 870 (M.D.N.C. 1967). 


§ 15-80. Written waiver of extradition proceedings. 


Waiver May Not Be Made before Mag- 


to Mr. E. Maurice Braswell, 42 N.C.A.G. 


istrate.——See opinion of Attorney General 267 (1973). 
§ 15-84. Short title. 
Applied in State v. Duboise, 279 N.C. 73, 
181 S.E.2d 393 (1971). 
ARTICLE 9. 


Preliminary Examination. 


§ 15-85. Waiver of examination.—If any person arrested desires to 
waive examination and give bail, it is the duty of the officer making the arrest to 
take him before any magistrate of the county in which the offense is charged to 
have been committed, or before any justice or judge of the General Court of 


Justice. (1868-9, c. 178, subc. 3, ss. 7, 8; Code, ss. 1138, 1139; Rev., s 3190; C. 


S., s. 4557; 1969, c. 44, s. 32.) 


Editor’s Note.-The 1969 amendment 
substituted “justice or judge of the Gen- 
eral Court of Justic ” for “judge of the 
Supreme or superior court” at the end of 
the section. 

This section and § 15-87 do not prescribe 
mandatory procedures, etc.— 

This section does not prescribe manda- 
tory procedures affecting the validity of a 
trial. State v. Able, 13 N.C. App. 365, 185 
S.E.2d 422 (1971). 

One of the principal functions of the 
preliminary hearing is to inquire into the 
validity of the arrest and restraint of a 
person charged with the commission of a 
crime by bringing him before a magistrate 


to determine whether an offense has been 
committed and whether there is probable 
cause to believe that the prisoner is the 
offender. Carroll v. Turner, 262 F. Supp. 
486 (E.D.N.C. 1966). 


A preliminary, etc.— 


In accord with ist paragraph in orig- 
inal. See Gasque v. State, 271 N.C. 323, 
156 S.E.2d 740 (1967), quoting State v. 
Hackney, 240 N.C. 230, 81 S.E.2d 778 
(1954); State v. Able, 13 N.C. App. 365, 
185 S.E.2d 422 (1971); State v. Foster, 
282 N.C. 189, 192 S.E.2d 320 (1972). 


In accord with 2nd paragraph in original. 
See State v. Able, 13 N.C. App. 365, 185 
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S.E.2d 422 (1971); State v. Foster, 282 
N.C. 189, 192 S.E.2d 320 (1972). 

The State may dispense with the pro- 
ceeding, since it is not essential to the 
finding of an indictment. Vance v. North 
Carolina, 432 F.2d 984 (4th Cir. 1970). 

A preliminary hearing is not a consti- 
tutional requirement nor is it essential to 
the finding of an indictment. State v. 
Hairston, 280 N.C. 220, 185 S.E.2d 633 
(1972). 

Neither the North Carolina nor the 
United States Constitution requires a pre- 
liminary hearing. State v. Foster, 282 N.C. 
189, 192 S.E.2d 320 (1972). 

There is no statute requiring a prelim- 
inary hearing. State v. Foster, 282 N.C. 
189, 192 S.E.2d 320 (1972). 

If the grand jury finds an indictment, 
there is no need to conduct a preliminary 
examination. State v. Foster, 282 N.C. 189, 
192 S.E.2d 320 (1972). 

A preliminary hearing is not an arraign- 
ment. Carroll v. Turner, 262 F. Supp. 486 
(E.D.N.C. 1966). 

There is no provision in the North Car- 
olina Constitution or United States Consti- 
tution requiring a preliminary hearing. 
Carroll v. Turner, 262 F. Supp. 486 (E.D.- 
N.C. 1966). 


The general rule in the United States is 
that in absence of a statute, a preliminary 
hearing is not a prerequisite or an indis- 
pensable step in the prosecution of a per- 
son accused with crime, and an accused 
person is not entitled to a preliminary 
hearing as a matter of substantive right. 
Carroll v. Turner, 262 F. Supp. 486 (E.D.- 
N.C. 1966; State v. Foster, 282 N.C. 189, 
192 S.E.2d 320 (1972). 


Nor is it a trial. Carroll v. Turner, 262 
F. Supp. 486 (E.D.N.C. 1966). 

It is merely a course of procedure where- 
by a possible abuse of power may be pre- 
vented. Carroll v. Turner, 262 F. Supp. 486 
(E.D.N.C. 1966). 

A preliminary hearing is a critical stage 
in a criminal proceeding. Vance v. North 
Carolina, 432 F.2d 984 (4th Cir. 1970). 

Under § 7A-451(b)(4) a preliminary 
hearing is a critical stage in a criminal pro- 
ceeding and an indigent person is entitled 
to services of counsel at such hearing. State 
v. Hairston, 280 N.C. 220, 185 S.E.2d 633 
(1972). 

At which the assistance of counsel for an 
indigent accused is required.—See Vance 
v. North Carolina, 432 F.2d 984 (4th Cir. 
1970). 
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A preliminary hearing may be held un- 
less waived by defendant. State vy. Foster, 
282 N.C. 189, 192 S.E.2d 320 (1972). 


._ A defendant may waive the preliminary 
hearing and consent to be bound over to 
the superior court to await grand jury ac- 
tion without forfeiting any defense or 
right available to him. Gasque v. State, 
271 N.C. 323, 156 S.E.2d 740 (1967). 


It has been the practice in this State for 
generations that a defendant can waive a 
preliminary examination and be _ bound 
over to the superior court. Gasque v. 
State, 271 N.C. 323, 156 S.E.2d 740 (1967). 


The accused party may waive the hear- 
ing, even in the absence of counsel. Vance 
v. North Carolina, 432 F.2d 984 (4th Cir. 
1970). 


The preliminary hearing may be waived 
in which case the defendant is bound over 
to the superior court to await grand jury 
action without forfeiting any right or de- 
fense available to him. State vy. Hairston, 
280-"Ni GY 22057185 ‘Si 2d633 Clore) 


Waiver without Benefit of Counsel.— 
The contention that the defendant’s consti- 
tutional right was violated when he was 
permitted to waive the preliminary hearing 
without the benefit of counsel presents no 
prejudicial error that would justify disturb- 
ing the result of the trial where the defen- 
dant was furnished with court-appointed 
counsel to represent him at his trial in the 
superior court and, when the hearing was 
waived, no plea was entered. State v. Cas- 
on, 267 N.C. 316, 148 S.E.2d 137 (1966). 


The hearing of probable cause before a 
committing magistrate or inferior judge 
can be readily dispensed with by the State 
in this jurisdiction since a_ preliminary 
hearing is not an essential prerequisite to 
the finding of an indictment. Gasque v. 
State, 271 N.C. 323, 156 S.E.2d 740 (1967). 


Failure to Provide Preliminary Hearing 
Did Not Preclude Prosecution of Defen- 
dant.—Where nothing in the record dis- 
closed that defendant was adversely af- 
fected at trial on account of the postpone- 
ment of the scheduled preliminary hear- 
ings and the eventual abandonment of this 
procedure after the grand jury had re- 
turned the indictments, those irregularities 
as may have occurred in connection with 
the failure to provide a preliminary hear- 
ing for defendant were insufficient to pre- 
clude prosecution of defendant for the 
crimes for which he was indicted. State v. 
Foster, 282 N.C. 189, 192 S.E.2d 320 
(1972). 


§ 15-87 


GENERAL STATUTES OF NoRTH CAROLINA 


§ 15-97 


§ 15-87. Duty of examining magistrate. 


This section and § 15-85 do not prescribe 
mandatory procedures, etc.— 

This section does not prescribe manda- 
tory procedures affecting the validity of a 
trial. State v. Able, 13 N.C. App. 365, 185 
S.E.2d 422 (1971). 


A preliminary hearing may be held un- 
less waived by defendant. State v. Foster, 
282 N.C. 189, 192 S.E.2d 320 (1972). 


§ 15-88. Testimony reduced to writing; right to counsel. 


Requirement to Reduce Witnesses’ Evi- 
dence to Writing Is Directory.—The re- 
quirement that the examining magistrate 
reduce to writing the evidence given by 
the several witnesses is directory only and 
not mandatory. State v. Bass, 280 N.C. 435, 
186 S.E.2d 384 (1972). 


The testimony of witnesses at the hear- 
ing is subject to cross-examination by the 
accused, or by his lawyer should he have 
counsel. Vance v. North Carolina, 432 F.2d 
984 (4th Cir. 1970). 


§ 15-89. Prisoner examined; advised of rights. 


Accused may be examined in relation to 
the charged offense, although not under 


oath. Vance v. North Carolina, 432 F.2d 984 
(4th Cir. 1970). 


§ 15-90. Exclusion of witnesses at examination. 


Both prosecution and defense witnesses 
are prohibited from being present while 
other witnesses are examined. Vance v. 


North Carolina, 432 
1970). 


F.2d 984 (4th Cir. 


§ 15-92. Witnesses for defendant examined. 


This section permits the accused to 
introduce his own witnesses. Vance _ v. 


North Carolina, 432 F.2d 984 (4th Cir. 
1970). 


§ 15-94. When prisoner discharged. 


Discharge of Accused by District Judge 
Sitting as Committing Magistrate Is Not 
Acquittal—tThe district judge, when sitting 
as a committing magistrate as authorized 
by § 7A-272(b), does not render a verdict; 
and a discharge of the accused is not an 
acquittal and does not bar a later indict- 
ment. State v. Cradle, 281 N.C. 198, 188 
S.E.2d 296 (1972). 


The purpose of the hearing is to deter- 
mine whether there has been an offense 
committed, and, if so, whether there is 
probable cause to believe that the accused 
committed it. Vance v. North Carolina, 432 
F.2d 984 (4th Cir. 1970). 

Cited in State v. Bass, 280 N.C. 435, 186 
S.E.2d 384 (1972). 


§ 15-95. When prisoner held to answer charge. 


Accused needs counsel to effectively 
argue for benefits such as bail. Vance v. 
North Carolina, 432 F.2d 984 (4th Cir. 
1970). 

A preliminary hearing is not a trial; and 
the district judge, in his capacity as com- 
mitting magistrate, passes only on the nar- 


row question of whether probable cause 
exists and, if so, the fixing of bail if the 
offense is bailable. State v. Cradle, 281 
N.C. 198, 188 S.F.2d 296 (1972). 

Cited in State v. Bass, 280 N.C. 435, 186 
S.E.2d .384- (1973). 


§ 15-96. Witnesses against prisoner recognized. 


This section requires the magistrate to 
bind over all witnesses who appear against 
the defendant to testify at trial. Vance v. 


North Carolina, 432 F.2d 984 (4th Cir. 
1970). 


_§ 15-97. Witnesses required to give security for appearance. 


Security May Be Required. — In appro- 
priate circumstances, the magistrate may 
require the witnesses to give security to 


insure their presence. Vance v. North 
Carolina, 432 F.2d 984 (4th Cir. 1970). 
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§ 15-100. Proceedings certified to court; used as evidence. 


Use of Examination Taken at Hearing. to examine the witnesses, at trial. Vance v. 
—Examinations taken at the hearing may North Carolina, 432 F.2d 984 (4th Cir. 
be used before the grand jury or, if the ac- 1970). 
cused was present and had an opportunity 


ARTICLE 10. 
Baul. 


§ 15-102. Officers authorized to take bail, before imprisonment.— 
Officers before whom persons charged with crime, but who have not been com- 
mitted tO prison by an authorized magistrate, may be brought, have power to 
fix and take bail as follows: 


(1) Any justice or judge of the General Court of Justice, in all cases. 

(2) Any clerk of the superior court, any justice of the peace, any chief 
magistrate of any incorporated city or town, or any person autho- 
rized to issue warrants of arrest. in all cases of misdemeanor, and in 
all cases of felony not capital. (1868-9, c. 178, sube. 3, s. 29; 1871-2, 
ero Code; s. 1160.;,Rev., s~3209;-C:.S.,'s:.4574; 1951: 8551963, 
etug9, 5. 1- 1969, c. 44, s..33-) 

Editor’s Note.— For comment on bail in North Carolina, 
The 1969 amendment substituted “Any see 5 Wake Forest Intra. L. Rev. 300 
justice or judge of the General Court of (1969). 
Justice” for “Any justice of the Supreme Cited in State v. Brown, 282 N.C. 117, 
Court, or a judge of a superior court” in 191 S.E.2d 659 (1972). 
subdivision (1). 


§ 15-103. Officers authorized to take bail, after imprisonment.— 
Any justice or judge of the General Court of Justice has power to fix and take 
bail for persons committed to prison charged with crime in all cases; any justice 
of the peace, any chief magistrate of any incorporated city or town, or any per- 
son authorized to issue warrants of arrest has the same power in all cases where 
the punishment is not capital. (1868-9, c. 17X, subc. 3, s. 30; Code, s. 1161; Rev., 
Beet, s) 40/2, 1963, c. 1099, s. 2: 1969! c.' 44,5, 34.) 

Editor’s Note.— Justice” for “Any justice of the Supreme 
The 1969 amendment substituted “Any Court or any jvdge o* a superior court” at 
justice or judge of the General Court of the beginning of the section. 


§ 15-103.1. Release prior to trial or hearing other than on bail.— 
(a) Except as otherwise provided in this section, every officer authorized to fix 
and take bail in any situation is empowered in his discretion to release from cus- 
tody, pending trial or hearing, any person charged with a noncapital felony or a 
misdemeanor, upon such person’s own recognizance or upon the execution of an 
unsecured appearance bond in an amount specified by the officer. 


(b) Every person. in custody pending trial as a defendant in a criminal case, 
other than a person charged with a capital felony, may be released other than 
upon bail if it appears likely that he will appear and surrender himself to the 
jurisdiction of the court at the proper time. The officer authorized to fix and 
take bail in any case may cause an investigation to be made into the background 
of the defendant and to require him to provide under oath a statement of his cir- 
cumstances with respect to residence, employment, and family situation where- 
upon the officer may make a finding upon which to base the decision as to 
whether or not to allow the defendant’s release on recognizance or unsecured ap- 
pearance bond. The officer is further authorized to set such terms and condi- 
tions as reasonably appear to him to be required to insure the appearance of the 
defendant. In determining which conditions of release will reasonably assure ap- 
pearance, the officer shall, on the basis of available information and without hav- 
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ing to conform to the rules of evidence, take into account the nature and cir- 
cumstances of the offense charged, the weight of the evidence against the ac- 
cused, the accused’s family ties, employment, financial resources, character and 
mental condition, the length of his residence in the community, his record of con- 
victions, and his record of appearance at court proceedings or of flight to avoid 
prosecution or failure to appear at court proceedings. The officer is further em- 
powered to cause the arrest and recommitment of the accused if he has reason- 
able grounds to believe that the accused is about to depart the jurisdiction or 
for other reason may fail to appear or if the defendant has violated any condition 
of release. 


(c) Every person released from custody under this section who wilfully fails 
to appear for trial or hearing, or knowingly violates any condition of his release, 
shall be guilty of a misdemeanor. 


(d) For the purposes of payment of expenses of extradition under the provi- 
sions of the Uniform Criminal Extradition Act every person who becomes a fugi- 
tive from justice during a period of release under this section, other than on 
bail, shall be deemed a felon. 


The term “officer” when used herein shall mean and include any officer or of- 
ficial authorized to fix and take bail under the provisions of article 10 of chapter 
15 of the General Statutes of North Carolina. 


Nothing in this section shall be construed as requiring any person accused to 
be released without bail. (1967, c. 1041.) 

Editor’s Note.—The act adding this sec- (1969). For note on right to pretrial 
tion became effective July 1, 1967. release when charged with capital offense, 

For comment on bail in North Carolina, see 6 Wake Forest Intra. L. Rev. 327 
see 5 Wake Forest Intra. L. Rev. 300 (1970). 


§ 15-103.2. Chief judges to issue policies.—The Chief Judge of the 
District Court Division of the General Court of Justice of each district shall devise 
and issue recommended policies which may be followed on the use of bail and the 
amounts thereof; the use of release on a person’s own recognizance, and the use of 
unsecured appearance bonds and the amounts thereof. (1969, c. 1062, s. 2.) 


Editor’s Note. — Session Laws 1969, c. 
1062, s. 4, makes the act effective July 1, 
1969. 


§ 15-104.1. Recognizances and appearance bonds conditioned upon 
the defendant’s appearance throughout the division of the General Court 
of Justice.—(a) Whether or not a recognizance or appearance bond which au- 
thorizes the release of a defendant includes a condition which obligates the de- 
fendant to appear for hearing or trial from day to day and session to session until 
final judgment is entered in the trial divisions of the General Court of Justice, 
such condition shall be deemed to be included in every recognizance or appearance 
bond and shall be deemed to be a condition of the filing of every other type of 
recognizance. Within the meaning of this section, entry of judgment in the dis- 
trict court from which an appeal is taken shall not be considered a final judgment. 

(b) A recognizance or appearance bond or other type of recognizance pre- 
viously set for a defendant may be increased or decreased, modified or discharged, 
at any time by a judge of any court of the General Court of Justice then having 
juriseliction of the defendant. (1971, c. 344.) 


§ 15-105. Bail allowed on preliminary examination. 


Editor’s Note.—For note on right to pre- offense, see 6 Wake Forest Intra.-L. Rev. 
trial release when charged with capital 327 (1970). 


§ 15-110 
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ARTICLE 11. 


Forfeiture of Bail. 


§ 15-110. In recognizance to keep the peace. 


Recognizance Binds to Three Things.— 
In accord with original. See State v. Mal- 
lory, 266 N.C. 31, 145 S.E.2d 335 (1965). 


§ 15-113. Notice of judgment nisi before execution. 


Editor’s Note.— 

For comment on bail in North Carolina, 
see.5 Wake Forest Intra. L. Rev. 300 
(1969). 

Judgment against Bond on Same Day 
Defendant Failed to Appear Was Error.— 
The trial court erred in entering judgment 


absolute against defendant’s cash bond on 
the same day that defendant was called 
and failed to appear. State v. Hawkins, 14 
N;G.,. App) 127,:187 S. E.2daieett97 2), 

Quoted in State v. Mallory, 266 N.C. 
31, 145 S.E.2d 335 (1965). 


§ 15-116. Judges may remit forfeited recognizances.—The judges of 
the superior and district courts may hear and determine the petition of all persons 
who shall conceive they merit relief on their recognizances forfeited; and may 
lessen, or absolutely remit, the same, and do all and anything therein as they shall 
deem just and right and consistent with the welfare of the State and the persons 
praying such relief, as well before as after final judgment entered and execution 
Beal 05,002 92, S. Leb. R.s R.C., c. 35,8038; Code, s./1205; Revistsi3220; 
C.S., s. 4588; 1969, c. 1190, s. 51%.) 


Editor’s Note. — The 1969 amendment, 
effective July 1, 1969, inserted “and dis- 
trict’ near the beginning of the section. 

For comment on bail in North Carolina, 
see 5 Wake Forest Intra. L. Rev. 300 
(1969). 

Trial Judge Has Discretion.— 

In accord with 1st paragraph in original. 
See State v. Hawkins, 14 N.C. App. 129, 


Petition after Final Judgment.— 

In accord with 3rd paragraph in original. 
See State v. Hawkins, 14 N.C. App. 129, 
Ti7eS. Hd h41 7 (1972) 

A superior court judge had authority to 
review an order of bond forfeiture entered 
by another superior court judge. State v. 
Hawkins, 14 N.C. App. 129, 187 S.E.2d 417 
(1972). 


LB Yes Ee edeat7 (1972). 


§ 15-122. Right of bail to surrender principal. — The bail shall have 
liberty, at any time before execution awarded against him, to surrender to the 
court from which the process issued, or to the sheriff having such process to re- 
turn, during the session, or in the recess of such court, the principal, in discharge 
of himself; and such bail shall, at any time before such execution awarded, have 
full power and authority to arrest the body of his principal, and secure him until 
he shall have an opportunity to surrender him to the sheriff or court as aforesaid; 
and the sheriff is hereby required to receive such surrender, and hold the body 
of the defendant in custody as if bail had never been given: Provided, that in 
criminal proceedings the surrender by the bail, after the recognizance has been 
forfeited, shall not have the effect to discharge the bail, but the forfeiture may be 
remitted in the manner provided for. Provided, further, that if the defendant is 
in legal custody or imprisoned in the State of North Carolina or in any other 
state or territory of the United States at the time such defendant is bonded to 
appear in court, then the hearing on the writ of scire facias shall be continued for 
not less than ninety (90) days in order to give the surety an opportunity to pro- 
duce the defendant. 


If upon conviction of the principal, the court shall continue prayer for judgment, 
impose a sentence suspended upon condition that the principal perform or refrain 
from performing any act, suspend sentence and place the principal on probation, or 
impose any other judgment or sentence which subjects the principal to the con- 
tinued jurisdiction and supervision of the court, the surety may surrender the 
principal to the court and shall thereupon be released from all obligation under 
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the recognizance. Upon surrender of the principal in such instance, the principal 
may give new bail as provided in G.S. 15-123 for the faithful performance of the 
conditions of the judgment or sentence. (1777, c. 115, s. 20, P. R.; 1848, ¢.7; R. C., 
c. 11, s. 5; Code, s. 1230; Rev., s. 3226; C. S., s. 4594; 1955, c. 873; TSG ieLaas) 


Editor’s Note. — The 1969 amendment Quoted in State v. Mallory, 266 N.C. 
added the second paragraph. 31, 145 S.E.2d 335 (1965). 

For comment on bail in North Carolina, 
see 5 Wake Forest Intra. L. Rev. 300 
(1969). 


FALRAICLE LL: 
V enue. 


§ 15-134. Improper venue met by plea in abatement; procedure. 


Purpose of Section.— deny the same by plea in abatement, which 

The mischief intended to be remedied ordinarily must be filed not later than the 
by this section was the difficulty encoun- arraignment. State v. Dozier, 277 N.C. 615, 
tered by the court in effecting the convic- 178 S.E.2d 412 (1971). 
tion of persons who had violated the crim- An offense, if proven, shall be deemed 
inal law of the state where the offense was and taken as having been committed in the 
committed near the boundaries of counties county laid in the charge, unless the defen- 
which were undetermined or unknown. dant, by plea in abatement, under oath, 
And it often happened that, where the shall allege the transaction took place in 
boundaries were established and known, 1t another county, whereupon the case may 
was uncertain from the proof whether the be removed there for trial. State v. Dozier, 
offense was committed on the one or the 277 N.C. 615, 178 S.E.2d 412 (1971). 
other side of the line, and, in consequence Burden of Proof. — This section does 
of the uncertainty and the doubt arising not state which party has the burden of 
from it, offenders went “unwhipped of proof if a plea in abatement is filed. At 
justice.” This was the evil intended to be common law, the burden of proof was up- 
remedied. State v. Overman, 269 N.C. 453, on the State to prove that the offense oc- 


153 S.E.2d 44 (1967). curred in the county named in the bill of 
Crime Deemed, etc.— indictment. State v. Overman, 269 N.C. 
An offense is deemed to have been com- 453, 153 S.E.2d 44 (1967). 

mitted in the county in which it is laid in Applied in State v. Midyette, 270 N.C. 


the indictment unless the defendant shall 229, 154 S.F..2d 66 (1967). 


ARTICLE 14. 
Presentment. 


§ 15-137. No arrest or trial on presentment. 


Trial in the superior court, etc.— between twelve and sixteen years of age), 
A defendant may be tried in superior to imprisonment for a term of not less 
court upon a warrant only if there has than twelve nor more than fifteen years 
been a trial and appeal from a conviction upon his plea of guilty to a violation of § 


by an inferior court having jurisdiction. 14-22 (assault with intent to commit rape) 
State v. Guffey, 283 N.C. 94, 194 S.E.2d when there was no formal and sufficient 
827 (1973). accusation against him for the offense to 


There can be no trial, conviction, or which he pleaded guilty, it would seem to 
punishment for a crime without a formal be without precedent, and the sentence of 
and sufficient accusation. In the absence of imprisonment was a nullity, and violates 


an accusation the court acquires no juris-  petitioner’s rights as guaranteed by N.C. 
diction whatever, and if it assumes juris- Const., Art. I, § 19, and by § 1 of the 14th 
diction a trial and conviction are a nullity. Amendment to the United States Constitu- 


McClure v. State, 267 N.C. 212, 148 S.E.2d tion and must be vacated in post-conviction 
15 (1966); State v. Cassada, 6 N.C. App. proceedings. McClure v. State, 267 N.C. 
629, 170 S.E.2d 575 (1969). 212, 148 S.E.2d 15 (1966). 

When the court sentenced petitioner, “Presentment”. — A presentment is an 
who had been indicted for a violation of § accusation of crime made by a grand jury 
14-26 (carnal knowledge of female virgins on its own motion upon its own knowledge 
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or observation, or upon information from 
others without any bill of indictment. State 
y. Elledge, 18 N.C. App. 462, 186 S.E.2d 
192 (1972). 

Pursuant to this section trials upon 
presentments have been abolished and a 
presentment amounts to nothing more than 
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an instruction by the grand jury to the 
public prosecuting attorney to frame a bill 
of indictment. State v. Elledge, 13 N.C. 
App. 462, 186 S.E.2d 192 (1972). 

Cited in State v. Wall, 271 N.C. 675, 
157 S.E.2d 363 (1967). 


ArTICLE 15. 


Indictment. 


§ 15-140. Waiver of indictment in misdemeanor cases.—In any crim- 
inal action in the superior court where the offense charged is a misdemeanor, the 
defendant may waive the finding and return into court of a bill of indictment. If 
the defendant pleads not guilty, the prosecution shall be on a written information, 
signed by the solicitor, which information shall contain as full and complete a 
statement of the accusation as would be required in an indictment. No waiver of 
a bill of indictment shall be allowed by the court unless by the consent of the 
defendant’s counsel. Pursuant to G.S. 7A-271(a)(5), the superior court is au- 
thorized to accept a plea to a related charge in misdemeanors appeals from the 
district court if the related charge is contained in the written information au- 


thorized by this section. (1907, c. 71; C.S., s. 4610; 1951, c. 726, s. 1; 1971, c. 377, 


s7.50/%, } 


Editor’s Note.—The 1971 amendment, ef- 
fective Oct. 1, 1971, deleted at the end of 
the third sentence “in such action who shall 
be one either employed by the defendant 
to defend him in the action or one ap- 
pointed by the court to examine into the 
defendant’s case and report as to the same 
to the court.”” The amendment also deleted 
the former last sentence, excepting from 
the application of the section cases heard 
in the superior court on appeal from an 
inferior court, and added the present last 
sentence of the section. 

Trial in the superior court, etc.— 

A defendant may be tried in superior 
court upon a warrant only if there has 
been a trial and appeal from a conviction 
by an inferior court having jurisdiction. 
State v. Guffey, 283 N.C. 94, 194 S.E.2d 
827 (1973). 

Preparation of Information Is Better 
Practice.—Although this section does not 
require trial on an information signed by 
the solicitor when the defendant pleads 
guilty to a misdemeanor, whether the plea 
be guilty or not guilty, in all cases the 
better practice is the preparation of an in- 
formation. State v. Snipes, 16 N.C. App. 
416, 192 S.E.2d 62 (1972). 

The requirements for a waiver of indict- 
ment and for trial upon an information 
signed by the solicitor are the same as in 
noncapital felony cases, where the defen- 
dant pleads not guilty to a misdemeanor. 
State v. Bethea, 272 N.C. 521, 158 S.E.2d 
591 (1968). 

When the offense charged is a misde- 
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meanor and defendant’s plea is not guilty, 
the requirements for a waiver of indict- 
ment and trial upon an information signed 
by the solicitor are the same as in “non- 
capital” felony cases under § 15-140.1. State 
v. Snipes, 16 N.C. App. 416, 192 S.E.2d 
62 (1972). 

Order of Arrest and Affidavit Consti- 
tute Warrant.—The order of arrest and the 
attached affidavit on which it is based are 
to be read and considered as a single docu- 
ment and together constitute a warrant. 
State iv? Powell; 10 SONIC Appr 44370079 
S.E.2d 153 (1971). 

Prerequisites of Valid Warrant of Ar- 
rest.—A valid warrant of arrest must be 
based on an examination of the complain- 
ant under oath; it must identify the per- 
son charged; it must contain directly or by 
proper reference at least a defective state- 
ment of the crime charged; and it must be 
directed to a lawful officer or to a class of 
officers commanding the arrest of the ac- 
cused. State v. Powell, 10 N.C. App. 443, 
179) S Bo2d1594.(0197 1 

Effect of Defects in Warrant.—Defects, 
if any, in the warrant affect its validity as 
a basis for a criminal prosecution on the 
charge set forth in the affidavit as well as 
its validity as a basis for a legal arrest. 
State v. Powell, 10 N.C. App. 443, 179 
S F.2d 153 41071), 

Warrants Were Insufficient to Be 
Treated as an Information.—Neither of the 
instruments purporting to be warrants in 
this case was sufficient to be treated as an 
information under the provisions of this 


§ 15-140.1 


section. State v. Powell, 10 N.C. App. 443, 
179 S.E.2d 153 (1971). 

Defective Warrants.—The warrant in the 
instant case was fatally defective and void 
because of the combination of failing to 
identify the assaulted officer by name in the 
affidavit and failing to order the defendant 
arrested in the order of arrest. State v. 
Powell, 10 N.C. App. 443, 179 S.E.2d 153 
(1971). 

Where, in the order of arrest portion of 
the purported warrant, the person ordered 
arrested was “Dempsey Roy Smith” and 
not the defendant, “Dempsey Roy Powell,” 
the instrument did not meet the require- 
ment that it be directed to a lawful officer 
commanding the arrest of the accused. 
State v. Powell, 10 N.C. App. 443, 179 
S.E.2d 153 (1971). 

An instrument setting forth the charge of 
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assault by the use of the words “assault 
on an officer” to identify the person as- 
saulted was not sufficient to charge the of- 
fense of assault. State v. Powell, 10 N.C. 
App. 443, 179 S.E.2d 143 (1971). 

A “North Carolina uniform _ traffic 
ticket” setting forth the charge of resist- 
ing arrest by using only the two words 
“resist arrest” was not sufficient to charge 
the offense. State v. Powell, 10 N.C. App. 
443, 179 S.E.2d 153 (1971). — 

Verdict and judgment were vacated be- 
cause the warrant was fatally defective. 
State v. Powell, 10 N.C. App. 443, 179 
S.E.2d 153 (1971). 

But this did not bar further prosecution 
of defendant if the solicitor deemed it 
advisable. State v. Powell, 10 N.C. App. 
443, 179 S.E.2d 153 (1971). 


§ 15-140.1. Waiver of indictment in noncapital felony cases. 


Failure of Solicitor to Sign Statement 
of Accusation.—This section contemplates 
that the prosecution shall be upon an in- 
formation signed by the solicitor, and the 
failure of the solicitor to sign the state- 
ment of accusation to which defendant 
pled guilty renders the plea void. State v. 
Bethea; . 272 &N.G..521,. 1584S E.2aesoat 
(1968); State v. Glover, 283 N.C. 379, 196 
S.E.2d 207 (1973). 

The requirement that the prosecution be 
on an information signed by the solicitor 
is mandatory. State v. Glover, 283 N.C. 
379, 196 S.E.2d 207 (1973). 

Use of Warrant in Lieu of Information 
Expressly Disapproved.—The practice of 
the solicitor in attempting to use a war- 
rant in lieu of an information as required 
by this section is expressly disapproved by 
the Supreme Court. State v. Bethea, 272 
N.C. 521, 158 S.E.2d 591 (1968). 

Waiver of Finding Includes Waiver of 
Return.—The waiver of the finding of a 
bill of indictment also includes the waiver 


of the return. State v. Hodge, 267 N.C. 238, 
147 S.E.2d 881 (1966). 

New Indictment Not Required for Les- 
ser Included Offense.—It is not necessary 
that accused be tried under a new indict- 
ment charging him with assault with intent 
to commit rape, since assault with intent to 
commit rape is a lesser included offense of 
rape and accused therefore could be tried 
on the original indictment. Godlock v. 
Ross, 259 F. Supp. 659 (E.D.N.C. 1966). 

Applied in State v. Summerlin, 9 N.C. 
App. 457, 176 S.E.2d 356 (1970); State v. 
Elledge, 13 N.C. App. 462, 186 S.E.2d 192 
(1972). 

Cited in State v. Harrington, 5 N.C. 
App. 622, 169 S.E.2d 32 (1969); State v. 
Cassada, 6 N.C. App. 629, 170 S.E.2d 575 
(1969); State v. Young, 11 N.C. App. 440, 
181 S.E.2d 261 (1971); State v. Snipes, 16 
N.C. App. 416, 192 S.E.2d 62 (1972); 
State v. Watkins, 283 N.C. 17, 194 S.E.2d 
800 (1973). 


§ 15-141. Bills returned by foreman except in capital cases. 


This section does not make it mandatory 
that the grand jury foreman personally 
deliver bills of indictment to the courts. 
State v. Reep, 12 N.C. App. 125, 182 S.E.2d 
623 (1971). 

A bill of indictment was not improperly 
delivered to the court where the foreman 
delivered it to the officer serving the grand 
jury, and the officer gave the indictment to 
the solicitor who carried it into the court- 
room, State v. Reep, 12 N.C. App. 125, 182 
S.E.2d 623 (1971). 

When Lack of Endorsement on Indict- 


ment Will Not Support Motion to Quash. 
—When a bill of indictment in a capital 
case has been returned in open court by 
a majority of the grand jury as a true bill, 
and the action of the grand jury is duly 
recorded in the court’s records, the lack 
of endorsement on the bill will not support 
a motion to quash. State v. Cox, 280 N.C. 
689, 187 S.E.2d 1 (1972). 

Minutes of Court as Evidence of Com- 
pliance.—The minutes of the court show 
that the requirements of this section as to 
return of an indictment in a capital case in 
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open court were strictly complied with. 
State v. Childs, 269 N.C. 307, 152 S.E.2d 
453 (1967). 

Defendant is not entitled to be present in 
court, either in person or by his attorney, 
when the indictments are returned as true 
bills by the grand jury, and his motion to 


§ 15-143. Bill of particulars. 


When Section Applies.— 

In accord with original. See State v. 
Ingram, 271 N.C. 538, 157 S.E.2d 119 
(1967). 

This section does not cure a defect in 
the bill of indictment. State v. Ingram, 271 
N.C. 538, 157 S.E.2d 119 (1967). 

The function of a bill, etc.— 

The function of a bil! of particulars is 
(1) to inform the defense of the specific 
occurrences intended to be investigated on 
the trial, and (2) to limit the course of the 
evidence to the particular scope of inquiry. 
State v. Overman, 269 N.C. 453, 153 S.E.2d 
44 (1967); State v. Spence, 271 N.C. 23, 
155 S.E.2d 802 (1967). 

The function of a bill of particulars is to 
inform the defendant of the nature ot the 
evidence which the State proposes to offer. 
State v. Overman, 269 N.C. 453, 153 S.E.2d 
44 (1967); State v. Cameron, 283 N.C. 191, 
195 S.E.2d 481 (1973). 

The “particulars” authorized are not, 
etc.— 

A bill of particulars is not a part of the 
indictment, nor a substitute therefor, nor 
an amendment thereto. State v. Overman. 
269 N.C 453, 153 $.E.2d 44 (1967). 

When Denial, etc.— 

Where defense counsel had been fur- 
nished copies of the officers’ reports, the 
reports of the autopsies, and had been per- 
mitted to interrogate the State’s key wit- 
ness, and was present when the defendant 
made admissions to investigating officers, 
and the State introduced nothing which 
should have been of surprise to the defen- 
dant, the court’s refusal to order any addi- 
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quash the indictments because neither he 
nor his attorney was present in court when 
the indictments were returned was properly 
overruled. State v. Childs, 269 N.C. 307, 
152 S.E.2d 453 (1967), citing State v. Stan- 
ley, 227 N.C. 650, 44 S.E.2d 196 (1947). 


tional bill of particulars was not error. 
State v. Porth, 269 N.C. 329, 153 S.E.2d 10 
(1967). 

Granting Order Is within Court’s Discre- 
tion.— 

In accord with 2nd paragraph in original. 
See State v. Overman, 269 N.C. 453, 153 
S.E.2d 44 (1967). 

In accord with 3rd paragraph in original. 
See State v. Vandiver, 265 N.C. 325, 144 
S.E.2d 54 (1965); State v. Spence, 271 N.C. 
23, 155 S.E.2d 802 (1967); State v. Conrad, 
4. N.C. App. 50,,165, S.B.2d 7iiCigaoo: 
State v. Cameron, 283 N.C. 191, 195 S.E.2d 
481 (1973). 

A motion for a bill of particulars is ad- 
dressed to the discretion of the trial judge, 
and his ruling thereon is not subject to re- 
view, except for palpable and gross abuse 
thereof. State v. Robinson, 15 N.C. App. 
362, 190 S.E..2d 270. (1972). 

Indictment for First-Degree Murder. — 
If a defendant is charged with murder in 
the first degree by bill of indictment drawn 
under § 15-144, and desires to know 
whether the State relies on proof the 
killing was done with premeditation and 
deliberation, or in the perpetration or at- 
tempt to perpetrate a robbery, he should 
apply for a bill of particulars as provided 
in this section. State v. Haynes, 276 N.C. 
150, 171 S.E.2d 435 (1970). 

Applied in State v. Conrad, 275 N.C. 342, 
168 S.E.2d 39 (1969). 

Cited in State v. Green, 2 N.C. App. 170, 
162 S.E.2d 641 (1968); State v. Rogers, 
273 N.C. 208, 159 S.E.2d 525 (1968). 


§ 15-144. Essentials of bill for homicide. 


Cross Reference.—<As to verdict in prose- 
cution for homicide, see § 15-172 and the 
note thereto. 

History of Section—See State v. Tal- 
bert, 282 N.C. 718, 194 S.E.2d 822 (1973); 
State v. Watkins, 283 N.C. 17, 194 S.E.24 
800 (1973). 

An indictment must be sufficient in form 
to allege murder and support a conviction 
of murder in the first degree under this 
section. State v. Frazier, 280 N.C. 181, 185 
S.E.2d 652 (1972). 

What Is Sufficient under Section.— 

An indictment in the form prescribed by 


this section is sufficient. State v. Duncan, 
289-N.C, 412.193 S.bied Gieciorel: 

When Indictment for Murder Is Suffi- 
cient. — An indictment for murder in the 
form prescribed by this section is sufficient 
to support a verdict of guilty of murder in 
the first degree if the jury finds from the 
evidence beyond a reasonable doubt that 


‘defendant killed the deceased with malice 


and after premeditation and deliberation or 
in the perpetration or attempt to perpetrate 
any arson, rape, robbery, burglary or other 
felony. State v. Thompson, 280 N.C. 202, 
185 S.E.2d 666 (1972). 
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An indictment for homicide in the words 
of this section will support a verdict of 
murder in the first degree, murder in the 
second degree, or manslaughter. State v. 
Talbert, 282 N.C. 718, 194 S/E.2d, 822 
(1973). 

Statements Not Necessary.— 

It is not required that an indictment al- 
lege that a murder was committed in the 
perpetration of a robbery or other felony 
in order that it be sufficient to support a 
verdict of murder in the first degree. State 
v. Frazier, 280 N.C. 181, 185 S.E.2d 652 
(1972). 

An indictment for murder need not allege 
deliberation and premeditation. State v. 
Duncan, 282: N:C. 4127°0939°S:E 2d" 65 
(1972). 

Killing with Malice, Premeditation and 
Deliberation or in Perpetration of Rob- 
bery.—A bill is sufficient to sustain a ver- 
dict of murder in the first degree if the 
jury should find from the evidence, beyond 
a reasonable doubt, that the killing was 
done with malice and after premeditation 
and deliberation; or in the perpetration or 
attempt to perpetrate a robbery. State v. 
Haynes; 276" IN. Gets0 el 7195. bedeeteo 
(1970). 

If a defendant is charged with murder 
in the first degree by bill of indictment 
drawn under this section, and desires to 
know whether the State relies on proof the 
killing was done with premeditation and 
deliberation, or in the perpetration or at- 
tempt to perpetrate a robbery, he should 
apply for a bill of particulars as provided 
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in § 15-143. State v. Haynes, 276 N.C. 150, 
171 S.E.2d 435 (1970). 

Felony murder may be proven by State 
although bill of indictment charges murder 
in statutory language of this section. State 
v. Lee, 277 N.C. 205, 176 S.E.2d 751 (1970). 

Hearsay Testimony of Qualified Wit- 
ness.—Indictment will not be quashed on 
the ground that some of the testimony of 
the qualified witness heard by the grand 
jury may have been hearsay and incompe- 
tent. State v. Cade, 268 N.C. 438, 150 
S.E.2d 756 (1966). 

Applied in State v. Davis, 266 N.C. 633, 
146 S.E.2d 646 (1966); State v. White, 271 
N.C. 391, 156 S.E.2d 721 (1967); State v. 
Godwin, 271 N.C. 571, 157 S.E.2d 6 (1967); 
State v. Crump, 277 N.C. S73;0i78 S.b.2d 
366 (1971); State v. Allred, 279 N.C. 398, 
183 S.E.2d 553 (1971); State v. Fields, 279 
N.C. 460, 183 S.E.2d 666 (1971); State v. 
Roberts, 279 N.C. 500, 183 S.E.2d 647 
(1971); State v. Smith, 279 N.C. 505, 183 
S.E.2d 649 (1971); State v. Gladden, 279 
N.C. 566, 184 S.E.2d 249 (1971); State v. 
Stimpson, 279 N.C. 716, 185 S.E.2d 168 
(1971); State v. Jones, 280 N.C. 60, 184 
S.E.2d 862 (1971); State v. Tart, 280 N.C. 
172, 184 S.E.2d 842 (1971); State v. Bolin, 
281 N.C. 415, 189 S.E.2d 235 (1972); State 
v. Watkins, 283 N.C. 17, 194 S.E.2d 800 
(1973). 

Cited in State v. Swann, 272 N.Geets, 
158 S.E.2d 80 (1967); State v. Parker, 279 
N.C. 168, 181 S.E.2d 432 (1971); State v. 
Bunn, 283 N.C. 444, 196 S.E.2d 777 (1973). 


§ 15-147. Former conviction alleged in bill for second offense. 


Editor’s Note.—For note on “Constitu- 
tional Law—Current Trends in Recidivist 
Statute Procedures,” see 45 N.C.L. Rev. 
1039 (1967). 

In General.— 

Where a person is charged in a bill of 
indictment with an offense which, on 
conviction thereof, is punishable with a 
greater penalty than on the first convic- 
tion and the indictment properly alleges 
a prior conviction, this section provides 
that a transcript of the record of the first 
conviction, duly certified, shall, upon 
proof of the identity of the person of the 
offender, be sufficient evidence of the first 
conviction. State v. Walls, 4 N.C. App. 
661, 167 S.E.2d 547 (1969). 

The record itself in the former action, 
being in existence, is the only evidence 
admissible to prove its contents. Jones v. 
Jones, 241 N.C. 291, 85 S.E.2d 156 (1954); 
State v. Michaels, 11 N.C. App. 110, 180 
S.E.2d 442 (1971). 
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Admission of Secondary Evidence. — In 
order to admit secondary evidence of the 
contents of a court record, it is necessary 
that the foundation be laid by showing the 
original record has been destroyed or lost. 
Jones v. Jones, 241 N.C. 291, 85 S.E.2d 156 
(1954); State v. Michaels, 11 N.C. App. 
110, 180 S.F.2d 442 (1971). 

The words “third offense” are not suffi- 
cient—The words “third offense,” even if 
included in the body of the indictment, 
are not sufficient to charge the offense of 
felonious escape. State v. Bennett, 271 
N.C. 423, 156 S.E.2d 725 (1967). 

In addition, etc.— 

It is necessary also to allege in the in- 
dictment facts showing that at a certain 
time and place the defendant was con- 
victed of the previous offense or offenses. 
State v. Bennett, 271 N.C. 423, 156 S.E.2d 
725 (1967). 

Cited in State v. Jackson, 280 N.C. 563, 
187 S.E.2d 27 (1972). 


§ 15-148 


1973 CUMULATIVE SUPPLEMENT 


§ 15-152 


§ 15-148. Manner of alleging joint ownership of property. 


Quoted in State v. Gallimore, 272 N.C. 
528, 158 S.E.2d 505 (1968). 


Cited in State v. Haigler, 14 N.C. App. 
501, 188 S.E.2d 586 (1972). 


§ 15-149. Description in bill for larceny of money. 


Cited in State v. Haigler, 14 N.C. App. 
501, 188 S.E.2d 586 (1972). 


§ 15-150. Description in bill for embezzlement. 


Cited in State v. Haigler, 14 N.C. App. 
501, 188 S.E.2d 586 (1972). 


§ 15-151. Intent to defraud; larceny and receiving. 


Cited in State v. Haigler, 14 N.C. App. 
501, 188 S.E.2d 586 (1972). 


§ 15-152. Separate counts; consolidation. 


In General.— 
In accord with original. See State v. 
Parker et iv. 414; 156 S.E.2d 677 


(1967); State v. Conrad, 4 N.C. App. 50, 
165 S.E.2d 771 (1969); State v. Mourning, 
4 N.C. App. 569, 167 S.E.2d 501 (1969); 
State’ vy. "Wright, 18 N.C. App. 76, 195 
S.E.2d 801 (1973). 

The trial court is authorized by this 
section to order that prosecutions of sev- 
eral defendants for offenses growing out 
of the same transaction be consolidated 
for trial. State v. Mourning, 4 N.C. App. 
569, 167 S.E.2d 501 (1969). 

When two or more indictments are 
founded on one criminal transaction this 
section contemplates that the court will 
consolidate them for trial. State v. Fox, 277 
NCA Tso. ..e0 56171970). 

Where two defendants are charged in 
separate bills of indictment with identical 
crimes, and the offenses charged are so 
connected and tied together in time, place, 
and circumstances as to make one con- 
tinuous criminal episode, in such cases 
there is statutory authority for a consolida- 
tion. State v. Walker, 6 N.C. App. 447, 
170 S.E.2d 627 (1969). 

When a defendant is charged with crimes 
of the same class and the offenses are not 
so separate in time or place and not so dis- 
tinct in circumstances as to render a con- 
solidation unjust and prejudicial, consolida- 
tion is authorized in the discretion of the 
court. State v. Anderson, 281 N.C. 261, 
188 S.E.2d 336 (1972). 

Where the offenses charged were so 
connected and tied together in time, place, 
and circumstances as to make one contin- 
uous criminal episode, the trial court did 
not err in consolidating the prosecutions 
for trial. State v. McCall, 12 N.C. App. 85, 
182 S.E.2d 617 (1971). 

Where defendants were charged in sepa- 
rate bills of indictment with identical 
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crimes, and the offenses charged were of 
the same class, related to the same crime, 
and were so connected in time and place 
that most of the evidence at the trial upon 
one of the indictments would be compe- 
tent and admissible at the trial on the 
other, the trial judge was authorized by 
this section, in his discretion, to order their 
consolidation for trial. State v. Bass, 280 
N.C. 435, 186 S.E.2d 384 (1972). 

This section authorizes the consolidation 
for trial of separate charges against two or 
more defendants when the offenses charged 
are of the same class and are so connected 
in time or place that most of the evidence 
at trial upon one of the charges would be 
admissible at a trial on the others. State 
ye allen 17N.G, /App.s 269.61 93.0lbeedanes 
(1973). 

In an indictment containing several 
counts, each count should be complete in 
itself. State v. Russell, 15 N.C. App. 594, 
190 S.E.2d 414 (1972). 


Where the first count in each bill of 
indictment for forgery was complete and 
sufficient as it contained with exactitude 
the bank check involved, but the second 
count did not, it would have been preferable 
for the second count to have again set out 
in detail the particular check involved; 
however, since the check was set out in 
detail in the first count and that was an 
integral part of the bill of indictment, the 
reference to the same check in the second 
count was sufficient. State v. Russell, 15 
N.C. App. 594, 190 S.E.2d 414 (1972). 


Where the second count in each of two 
bills of indictment should be quashed for 
insufficiency, the judgment entered should 
not be arrested where two sufficient counts 
were consolidated with the two insufficient 
counts for judgment; either one of the two 
sufficient counts, upon defendant’s pleas of 
guilty, would support the judgment er- 
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tered. State v. Horton, 15 N.C. App. 604, 
190 S.E.2d 274 (1972). 

Three cases may be consolidated where 
three charges included in two bills of 
indictment were so connected as to make 
the three offenses one continuous criminal 
episode. State v. Patton, 5 N.C. App. 501, 
168 S.E.2d 500 (1969). 

Exercise of Discretion by Court.— 

In accord with original. See State v. 
Mitchell, 17 N.C. App. 1, 193 §.E.2d 400 
(1972). 

Consolidation Is within, etc.— 

An order consolidating cases for trial is 
discretionary. State v. Conrad, 4 N.C. App. 
50, 165 S.E.2d 771 (1969). 

The motion by the State to consolidate 
four cases for trial and the opposing mo- 
tion by the defendants for separate trials 
were addressed to the sound discretion of 
the presiding judge. State v. Yoes, 271 
N.C. 616, 157 S.E.2d 386 (1967). 

Motions made under this section are 
addressed to the sound discretion of the 
trial judge. State v. McCall, 12 N.C. App. 
85, 182°S.E.2d/617 (1971), 

Where defendants were charged in sepa- 
rate bills of indictment with identical 
crimes, and the offenses charged were of 
the same class, related to the same crime, 
and were so connected in time and place 
that most of the evidence at the trial upon 
one of the indictments would be competent 
and admissible at the trial on the other, 
the trial judge was authorized by this sec- 
tion, in his discretion, to order their con- 
solidation for trial. State v. Bass, 280 N.C. 
435, 186 S.F,.2d 384 (1972). 

When a defendant is charged with 
crimes of the same class and the offenses 
are not so separate in time or place and 
not so distinct in circumstances as to 
render a consolidation unjust and prejudi- 
cial, consolidation is authorized in the dis- 
cretion of the court. State v. Anderson, 281 
N.C. 261, 188 §.E.2d 336 (1972). 

When two or more defendants are 
charged in separate bills of indictment with 
identical crimes and the offense charged 
against each is so connected in time and 
place as to constitute one continuous crim- 
inal offense, the trial court may order the 
cases consolidated for trial and his deci- 
sion will not be disturbed in the absence 
of a showing of abuse of discretion. State 
v. Garcia, 16 N.C. App. 344, 192 S.E.2d 2 
(1972). 

The trial court did not abuse its discre- 
tion in permitting the State to consolidate 
for trial multiple charges against a defen- 
dant where, at the time the consolidation 
was ordered, the court accepted the State’s 
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theory that the defendant may have com- 
mitted the several offenses as part of a 
single act. State v. Blizzard, 280 N.C. 11, 
184 S.E.2d 851 (1971). 

The trial court did not err in consolidat- 
ing a charge of assault upon a law officer 
in the performance of his duty with three 
charges of assault with a deadly weapon 
with intent to kill inflicting serious injury 
where all of the alleged assaults occurred 
within a period of a few minutes at the 
same place. State v. Mitchell, 17 N.C. App. 
1,193 S.E.2d 400 (1972). 

Consolidation of Minor Offense and 
Capital Charge. — Ordinarily, unless the 
evidence showing guilt of a minor offense 
fits into the proof on the capital charge, 
the minor offenses should not be included. 
State v. Old, 272;:N.C. 42,157 55:i.20°651 
(1967). 

Indictments charging defendants as ac- 
cessories before the fact in the slaying of 
the same person, the defendants being 
present together at the time of the of- 
fense, held to authorize the consolidation 
of the indictments for trial. State v. Par- 
ker, 271 N.C. 414, 156 S.E.2d 677 (1967). 


Transactions Occurring on Same Eve- 
ning in Close Proximity Where two war- 
rants and an indictment were consolidated 
for trial, there was no denial of petitioner’s 
constitutional rights, since all the charges 
grew out of transactions occurring on the 
same evening in close proximity to each 
other. Doss v. North Carolina, 252 F. Supp. 
298 (M.D.N.C. 1966). 


Burglary and Larceny.—An indictment 
charged two offenses, (1) burglary in the 
first degree, and (2) larceny of money from 
the building allegedly feloniously broken 
into and entered, as alleged in the first 
count, but the bill was not defective. These 
two counts, by virtue of this section, may 
be joined in one indictment in separate 
counts. State v. Childs, 269 N.C. 307, 152 
S.E.2d 453 (1967). 


Kidnapping and Assault. — Where the 
kidnapping and assault charges arose out of 
the same transaction and elements of the 
assault charge were essentials of the kid- 
napping charge, the consolidation of the as- 
sault and kidnapping charges was permis- 
sible under this section. State v. Barbour, 
278 N.C. 449, 180 S.E.2d 115 (1971). 

Felonious Entry, Kidnapping, and Forc- 
ible Taking of Automobile——The felonious 
entry into a dwelling house, the kidnapping 
of one of the occupants of the house, and 
the forcible taking of an automobile in 
which the perpetrators attempted to make 
their getaway were so connected and tied 
together as to make the three offenses one 
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continuous criminal episode. The evidence 
of the whole affair was pertinent and nec- 
essary to establish the identity of the ac- 
cused as one of the guilty parties. The three 
charges were properly consolidated and 
tried together. State v. Arsad, 269 N.C. 
184, 152 S.E.2d 99 (1967). 

Larceny and receiving may be included 
in the same indictment, even though the 
charges are inconsistent and a defendant 
cannot be guilty of both. Doss v. North 
Carolina, 252 F. Supp. 298 (M.D.N.C. 
1966). 


When a defendant pleads guilty to the 
indictment, and a single judgment is pro- 
nounced thereon, it is regarded as imma- 
terial whether the judgment is considered 
as relating to the larceny count or to the 
receiving count. It is only when there is 
some defect in either the larceny count or 
the receiving count that knowledge of 
which count the defendant is pleading guilty 
to is required. Doss v. North Carolina, 252 
F. Supp. 298 (M.D.N.C. 1966). 

Rape and Kidnapping.—The consolida- 
tion of indictments, charging defendant 
with rape and kidnapping based upon a 
single occurrence, rests within the discre- 
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tionary power of the trial court. State v. 
Turner, 268 N.C. 225, 150 S.E.2d 406 
(1966). 

Murder of One Person and Kidnapping 
and Robbery of Another.—Where the State 
contended that the murder of one person, 
and the kidnapping and robbery of another 
person were all parts of a continuing pro- 
gram of action by the defendant covering 
a period of approximately three hours, 
evidence of the whole affair was pertinent 
to the several charges and there was no 
error in consolidating the charges for trial. 
State v. Frazier, 280 N.C. 181, 185 S.E.2d 
652 (1972). 

The facts required to convict defendant 
of murder would necessarily have con- 
victed him of the burglary charged in the 
instant case. State v. Fox, 277 N.C. 1, 175 
S.E.2d 561 (1970). 

Applied in State v. Vandiver, 265 N.C. 
325,144 S.E.2d 54 (1965)° State v. ‘Crad- 
dock, 272 N.C. 160, 158 S.E.2d 25 (1967); 
Statecy, Ferry, 8.N.C. Appeod, 11s cee 
521 (1970); State v. Duncan, 282 N.C. 412, 
193 S.E.2d 65 (1972); State v. Edmond- 
son, 283 N.C. 533, 196 S.E.2d 505 (1973). 


§ 15-153. Bill or warrant not quashed for informalitv. 


I. NATURE AND PURPOSE. 


Purpose, etc.— 

The purpose of the warrant or indict- 
ment is (1) to give the defendant notice 
of the charge against him to the end that 
he may prepare his defense and to be in a 
position to plead former acquittal or for- 
mer conviction in the event he is again 
brought to trial for the same offense; (2) 
to enable the court to know what judg- 
ment to pronounce in case of conviction. 
State v. Dorsett, 272 N.C. 227, 158 S.E.2d 
15 (1967). 

This section was designed to free the 
courts from the fetters of form, technicality 
and refinement not concerned with the sub- 
stance of the charge. State v. Taylor, 280 
N.C. 273, 185 S.E.2d 677 (1972). 

This section was enacted to simplify 
forms of indictment. State v. Russell, 282 
N.C. 240, 192 S.E.2d 294 (1972). 

The verdict and judgment were vacated 
because the warrant was fatally defective. 
State v. Powell, 10 N.C. App. 443, 179 
S.E.2d 153 (1971). 

But this did not bar further prosecution 
of the defendant if the solicitor deemed it 
advisable. State v. Powell, 10 N.C. App. 
443, 179 S.E.2d 153 (1971). 

Quashing, etc.— 


In accord with original. See State v. 


Russell, 193.0 Hed. 294 
(1972). 

Quashing of indictments and warrants is 
not favored. State v. Abernathy, 265 N.C 
724, 145 S.E.2d 2 (1965). 

A motion to quash is a proper method of 
testing the sufficiency of the warrant to 
charge a criminal offense; it is not a means 
of testing the guilt or innocence of the 
defendant with respect to a crime properly 
charged. State v. Tenore, 280 N.C. 238, 185 
S.E.2d 644 (1972). 

A motion to quash for redundancy in 
the affidavit portion of a warrant upon 
which the order of arrest portion is based 
is addressed to the sound discretion of the 
trial judge. State v. Powell, 10 N.C. App. 
443, 179 S.E.2d 153 (1971). 

Approved Forms Should Be Followed.— 

In accord with original. See State v. 
Russell, 282 N.C. 240, 192 S.E.2d 294 
(1972). 

Prosecuting officers should ordinarily 
follow approved forms in drafting bills of 
indictment so as to avoid raising questions 
unnecessarily as to what are refinements 
and what are essential allegations. State v. 
Taylor, (280 N:C; 273; 285 "S:E.8d* 477 
(1972). 

Applied in State v. Bowden, 272 N.C. 
481, 158 S.E.2d 493 (1968); State v. Ship- 


282 N.C. 240, 
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man, 14 N.C. App. 577, 188 S.E.2d 741 
(1972). 

Quoted in State v. Crutchfield, 5 N.C. 
App. 586, 169 S.E.2d 43 (1969). 

Stated in State v. Teasley, 9 N.C. App. 
477, 176 S.E.2d 838 (1970). 

Cited in State v. Greenlee, 272 N.C. 
651, 159 S.E.2d 22 (1968). 


Ii. GENERAL EFFECT. 


Liberal Construction.— 

In accord with 4th paragraph in original. 
See State v. Russell, 282 N.C. 240, 192 
S.E.2d 294 (1972); State v. Beach, 283 N.C. 
261, 196 S.F.2d 214 (1973). 

Since the enactment of this section it 
has been liberally construed. State v. Spar- 
row, 276 N.C. 499, 173 S.E.2d 897 (1970). 

This section does not dispense, etc.— 

In accord with original. See State v 
Guffey, 265 N.C. 331, 144 S.E.2d 14 (1965); 
State v. McBane, 276 N.C. 60, 170 S.E.2d 
913 (1969); State v. Beach, 283 N.C. 261, 
196 S.E.2d 214 (1973); State v. Cannady, 
18 N.C. App. 213, 196 S.E.2d 617 (1973). 

It is an essential of jurisdiction that a 
criminal offense shall be sufficiently charged 
in the indictment. State v. Guffey, 265 N.C 
331, 144 $.E.2d 14 (1965). 

A charge in a bill of indictment must be 
complete in itself, and contain all of the 
material allegations which constitute the 
offense charged. State v. Guffey, 265 N.C 
331, 144 S.E.2d 14 (1965). 

In order to constitute a valid charge un- 
der a statute. the essential elements of the 
offense must be set forth in the warrant. 
Stateveyee’ Williams 1PONtCe tA ppi'3127 68 
S.E.2d 198 (1968). 

Where a warrant does not charge that 
defendant operated a motor vehicle on a 
public highway, such warrant fails to al- 
lege an essential element of the offense as 
defined in § 20-28 (a). State v. Cook, 272 
NiGwY 7289 158tS/E. 2d: 8209 (1968): 

A warrant charging that defendant did 
“unlawfully and wilfully appear off of his 
premises in a drunken condition” is in- 
sufficient to charge the offense of public 
drunkenness proscribed by § 14-335, since 
it fails to charge that defendant was in a 
public place. State v. Williams, 1 N.C. 
App. 312, 161 S.E.2d 198 (1968). 

Plain, Intelligible and Explicit, etc.— 

In accord with 3rd paragraph in original 
See State v. Hunt, 265 N.C. 714, 144 S.E.2d 
890 (1965); Godlock v. Ross, 259 F. Supp. 
659 (E.D.N.C. 1966); State v. Pinyatello, 
272 N.C. 312, 158 S.E.2d 596 (1968); State 
v. Clontzy 4 N.C. App. 667, 167 S.E.2d 520 
(1969). 

In accord with 4th paragraph in original. 
See State v. Lackey, 271 N.C. 171, 155 
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S.E.2d 465 (1967); State v. Cook, 272 
N.C. 728, 158 S.E.2d 820 (1968). 

A warrant or indictment following sub- 
stantially the language of the statute is 
sufficient if and when it thereby charges 
the essentials of the offense in a plain, in- 
telligible, and explicit manner. If the statu- 
tory words fail to do this they must be 
supplemented by other allegations which 
so plainly, intelligibly and explicitly set 
forth every essential element of the offense 
as to leave no doubt in the mind of the 
accused and the court as to the offense in- 
tended to be charged. State v. McBane, 276 
N.C. 60, 170 S.E.2d 913 (1969); State v. 
Kelly, 13 N.C. App. 588, 186 $.E.2d 631 
(1972). 

A bill is sufficient if it charges the offense 
in a plain, intelligible and explicit manner, 
with averments sufficient to enable the 
court to proceed to judgment and to bar 
a subsequent prosecution for the same 
offense. State v. Taylor, 280 N.C. 273, 185 
S.E.2d 677 (1972). 

This section provides against quashal for 
informality if the charge be plain, intelli- 
gible, and explicit, and sufficient matter 
appear in the bill to enable the court to 
proceed to judgment. State v. Russell, 282 
N.C. 240, 192 S.E.2d 294 (1972). 

The general rule in this State and else- 
where is that an indictment for a statutory 
offense is sufficient, if the offense is charged 
in the words of the statute, either literally 
or substantially, or in equivalent words. 
This rule does not apply where the words 
of the statute do not, without uncertainty 
or ambiguity, set forth all the essential ele- 
ments necessary to constitute the offense 
sought to be charged in the indictment. In 
such a situation the statutory words must 
be supplemented in the indictment by 
other allegations which explicitly and ac- 
curately set forth every essential element 
of the offense with such exactitude as to 
leave no doubt in the minds of the accused 
and the court as to the specific offense 
intended to be charged. State v. Beach, 283 
N.C. 261, 196 S.EF..2d 214°C197a ye 

Same—Describing Property.— 

The description of the property alleged 
to have been stolen must be of sufficient 
certainty to enable the jury to say that the 
article proved to be stolen is the same. 
State v. Haigler, 14 N.C. App. 501, 188 
SH 2d.586. (1973), 0) 

The description in a warrant or bill of 
indictment of the goods alleged to have 
been stolen is sufficient if from it defen- 
dant can have a fair and reasonable op- 
portunity to prepare his defense, can avail 
himself of his conviction or acquittal as a 
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bar to subsequent prosecution for the same 
offense, and the court is enabled, on con- 
viction, to pronounce sentence according to 
law. State v. Fuller, 13 N.C. App. 193, 185 
S.E.2d 312 (1971). 

The description of property alleged to 
have been stolen must be plain and intelli- 
gible, and must correspond to the different 
forms of existence in which the same ar- 
ticle is found. In its raw or unmanufactured 
state it mray be described by its ordinary 
name, but if it be worked up into some 
other forms, etc., when stolen, it must be 
described by the name by which it is gen- 
erally known. State v. Haigler, 14 N.C. 
App. 501, 188 S.E.2d 586 (1972). 

The object of describing property stolen 
by its quality and quantity, is that it may 
appear to the court to be of value. State v. 
Haigler, 14 N.C. App. 501, 188 S.E.2d 586 
(1972). 

The object of describing property stolen 
by its usual name, ownership, etc., is to 
enable the defendant to make his defense, 
and to protect himself against a second 
conviction. State v. Haigler, 14 N.C. App. 
501, 188 S.E.2d 586 (1972). 

Trend Is Not to Consider Objections 
Founded on Mere Matter of Form.—The 
trend of judicial decision and the tendency 
of legislation is towards the practical view 
that objections founded upon mere matter 
of form should not be considered by the 
courts unless there is reason to believe 
that a defendant has been misled by the 
form of the charge, or was not apprised by 
its terms of the nature of the offense which 
he was held to answer. State v. Russell, 
282 N.C. 240, 192 S.E.2d 294 (1972). 

The requirements for a valid indictment 
are (1) such certainty in the statement of 
the accusation as will identify the offense 
with which the accused is sought to be 
charged; (2) to protect the accused from 
being twice put in jeopardy for the same 
offense; (3) to enable the accused to pre- 
pare for trial, and (4) to enable the court, 
on conviction or plea of nolo contendere 
or guilty to pronounce sentence according 
to the rights of the case. State v. Sparrow, 
276 N.C. 499, 173 S.E.2d 897 (1970); State 
v. Hinson, 17 N.C. App. 25, 193 S.E.2d 415 
(1972); State v. Beach, 283 N.C. 261, 196 
S.E.2d 214 (1973). 


Order of Arrest and Affidavit Constitute 
Warrant.—The order of arrest and the at- 
tached affidavit on which it is based are 
to be read and considered as a single docu- 
ment and together constitute a warrant. 
State v. Powell, 10 N.C. App. 443, 179 
S.E.2d 153 (1971). 

Requirements for Valid Warrant. — A 
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warrant meets minimum standards for 
validity if it (1) informed the defendant 
of the charge against him, (2) enabled 
him to prepare his defense, and (3) en- 
abled the court to proceed to judgment and 
thereby barred another prosecution for the 
same offense. State v. Letterlough, 6 N.C. 
App. 36, 169 S.E.2d 269 (1969). 

A valid warrant must charge the offense 
with sufficient certainty to apprise the de- 
fendant of the specific accusation against 
him so as to enable him to prepare his 
defense and to protect him from a subse- 
quent prosecution for the same offense, and 
to enable the court to proceed to judgment. 
State v. Powell, 10 N.C. App. 443, 179 
S.E.2d 153 (1971). 

A valid warrant of arrest must be based 
on an examination of the complainant 
under oath; it must identify the person 
charged; it must contain directly or by 
proper reference at least a defective state- 
ment of the crime charged; and it must be 
directed to a lawful officer or to a class 
of officers commanding the arrest of the 
accused. State v. Powell, 10 N.C. App. 443, 
179 S.E.2d 153 (1971). 

The prerequisites of the affidavit portion 
of a warrant properly charging the offense 
of resisting arrest are set forth in State v. 
Wiggs, 269 N.C. 507, 153 S.E.2d 84 (1967) 
and State v. Fenner, 263 N.C. 694, 140 
S.E.2d 349 (1965). State v. Powell, 10 
N.C. App. 443, 179 S.E.2d 153 (1971). 

One of the prerequisites of the affidavit 
portion of a warrant properly charging the 
offense of resisting arrest is that the afh- 
davit upon which the order of arrest is 
based shall identify by name the person 
alleged to have been resisted, delayed or 
obstructed, and describe his official char- 
acter with sufficient certainty to show that 
he was a public officer within the purview 
of the statute. State v. Powell, 10 N.C. 
App. 443, 179 S.E.2d 153 (1971). 

Defects, if any, in the warrant affect its 
validity as a basis for a criminal prosecu- 
tion on the charge set forth in the affidavit 
as well as its validity as a basis for a legal 
arrest. State v. Powell, 10 N.C. App. 443, 
179 S.E.2d 153 (1971). 

The warrant in the instant case was 
fatally defective and void because of the 
combination of failing to identify the as- 
saulted officer by name in the affidavit and 
failing to order the defendant arrested in 
the order of arrest. State v. Powell, 10 
N.C. App. 443, 179 S.E.2d 153 (1971). 

Where, in the order of arrest portion of 
the purported warrant, the person ordered 
arrested was “Dempsey Roy Smith” and 
not the defendant, “Dempsey Roy Powell,” 
the instrument did not meet the require- 
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ment that it be directed to a lawful officer 
commanding the arrest of the accused. 
State v. Powell, 10 N.C. App. 443, 179 
S.E.2d 153 (1971). 

Merely charging, etc.— 

In accord with original. See State v. 
Cook, 272 N.C. 728, 158 S.E.2d 820 (1968). 

A warrant or indictment merely charg- 
ing in general terms a breach of the statute 
and referring to it in the indictment is not 
sufficient. State v. McBane, 276 N.C. 60, 
170 S.E.2d 913 (1969). 

Following Words of Statute.— , 

Ordinarily, an indictment for a statutory 
offense is sufficient if the offense is charged 
in the words of the statute. State v. Spar- 
row, 276 N.C. 499, 173 S.E.2d 897 (1970). 

The use of abbreviations in warrants and 
indictments is not to be encouraged. State 
v. Letterlough, 6 N.C. App. 36, 169 S.E.2d 
269 (1969). 

A warrant and the affidavit upon which 
it is based will be construed together and 
will be tested by rules less strict than 
those applicable to indictments, but, never- 
theless, the warrant and the affidavit to- 
gether must charge facts sufficient to con- 
stitute an offense. State v. Williams, 1 
N.C. App. 312, 161 S.E.2d 198 (1968). 

A warrant must contain directly or by 
proper reference at least a defective state- 
ment of the crime charged. State v. Wil- 
liams, 1 N.C. App. 312, 161 S.E.2d 198 
(1968). 

Fatal Defect Cannot Be Cured by 
Amendment.—Where a warrant or indict- 
ment is fatally defective in failing to charge 
an essential element of the offense, the 
defect cannot be cured by amendment. 
State v. Williams, 1 N.C. App. 312, 161 
S.E.2d 198 (1968). 

Substance of Indictment May Not Be 
Amended After Returned as True Bill.— 
The substance of a bill of indictment used 
in a trial may not be amended by the court 
or the solicitor after it has been returned 
by the grand jury as a true bill. State v. 
Haigler, 14 N.C. App. 501, 186 S.E.2d 586 
(1972). 

An indictment for an offense, etc.— 

In a criminal prosecution for a stat- 
utory offense, including the violation of a 
municipal ordinance, the warrant or in- 
dictment is sufficient if and when it fol- 
lows the language of the statute or ordi- 
nance and_ thereby charges the essentials 
of the offense “in a plain, intelligible, and 
explicit manner.” If the words of the stat- 
ute fail to do this they must be supple- 
mented by other allegations which so 
plainly, intelligibly and explicitly set forth 
every essential element of the offense as 
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to leave no doubt in the mind of the ac- 
cused and the court as to the offense in- 
tended to be charged. State v. Dorsett, 272 
N.C. 227, 158 S.E.2d 15 (1967). 

The indictment should not charge a 
party disjunctively or alternatively, in such 
a manner as to leave it uncertain what is 
relied on as the accusation against him. 
State v. Kelly, 13 N.C. App. 588, 186 S.E.2d 
631 (1972). 

Two or more offenses cannot, in the 
absence of statutory permission, be alleged 
alternatively in the same count. State v. 
Kelly, 13 N.C. App. 588, 186 S.E.2d 631 
(1972). 

Where a statute specifies several means 
or ways in which an offense may be com- 
mitted in the alternative, it is bad pleading 
to allege such means or ways in the al- 
ternative; the proper way is to connect the 
various allegations in the accusing plead- 
ing with the conjunctive term ‘and’ not 
with the word “or.” State v. Kelly, 13 N.C. 
App. 588, 186 S.E.2d 631 (1972). 


In an indictment it is always the better 
practice to use the conjunctive “and” 
rather than the disjunctive “or” where a 
statute sets forth disjunctively several 
means or ways by which an offense may be 
committed. State v. Kelly, 13 N.C. App. 
588, 186 S.E.2d 631 (1972). 


Determination Whether Improper Use 
of Disjunctive Constitutes Fatal Defect.— 
Whether the improper use of the disjunc- 
tive constitutes a fatal defect in an indict- 
ment, or simply poor pleading, depends 
upon whether such use renders the indict- 
ment uncertain. State v. Kelly, 13 N.C. 
App. 588, 186 S.E.2d 631 (1972). 


It is not necessary that the indictment 
refer to a particular statute. Godlock v. 
Ross, 259 F. Supp. 659 (E.D.N.C. 1966). 

Reference to a_ specific statute, upon 
which the charge in a warrant or bill of 
indictment is laid, is not necessary to its 
validity. State v. Hunt, 265 N.C. 714, 144 
S.E.2d 890 (1965). 

An indictment need not set forth the 
specific facts or means by which an ac- 
cused aided and abetted in the commission 
of a crime. State v. Beach, 283 N.C. 261, 
196 S.E.2d 214 (1973). 


The uniform traffic ticket’s use as a 
warrant should not be encouraged. This 
form lacks that degree of clarity desirable 
in a warrant which should “express the 
charge against the defendant in a plain, 
intelligible, and explicit manner.” State vy. 
Letterlough, 6 N.C. App. 36, 169 S.E.2d 
269 (1969). 

Cited in Klopfer v. North Carolina, 368 
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US: 213, 87 Sup. Ct. 226, 17 L. Ed. 2d 141 
(1967). 
III. DEFECTS CURED. 
A. In General. 


Sufficiency of Warrant as to Definiteness. 
—A charge must be sufficiently definite to 
enable the defendant to prepare his defense, 
to enable the court to proceed to judgment 
and to bar a subsequent prosecution for the 
same offense. This is the test of the suff- 
ciency of a warrant as to the definiteness 
of its allegations. State v. Tenore, 280 N.C. 
238,.185 S.E.2d 644 (1972). 

Superfluous Words Disregarded.— 

The use of superfluous words in a bill 
should be disregarded. State v. Taylor, 280 
N.C. 273, 185 S.E.2d 677 (1972). 

Nonessential Allegations May Be Treated 
as Surplusage.— Allegations beyond the 
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essential elements of the crime sought to 
be charged are irrelevant and may be 
treated as surplusage. State v. Taylor, 280 
N.C. 273, 185 S.E.2d 677 (1972). 

Waiver of Duplicity in Indictment.—By 
going to trial without making a motion to 
quash, defendant waived any duplicity that 
might have existed in the bill of indict- 
ment. State v. Kelly, 13 N.C. App. 588, 
186 S.E.2d 631 (1972). 

Incorporation of Essential Information 
by Reference. — Reference in the second 
count of an indictment for forgery and for 
uttering a bad check to the first count, 
wherein the check was fully described, was 
sufficient to incorporate by reference es- 
sential information necessary to sustain 
the second count. State v. Russell, 282 
N.C. 240, 192 S.E.2d 294 (1972). 


§ 15-155. Defects which do not vitiate. 


Nothing in § 15-153 or in this section, 
etc.— 

In accord with original. See State v. 
McBane, 276 N.C. 60, 170 S.E.2d 913 
(1969). 

When Time Need Not Be Charged.— 

Where time is not of the essence of the 
offense and the statute of limitations is not 
involved, a discrepancy between the date 
alleged in the indictment and the date 
shown by the State’s evidence is ordinarily 
not fatal; this rule, however, cannot be 
used to ensnare a defendant and thereby 
deprive him of an opportunity to present 
his defense adequately, as where he relies 
upon alibi. State v. Lemmond, 12 N.C. App. 
128, 182 S.E.2d 636 (1971). 


Variance.— 


Variance between allegation and proof 
as to time is not material where no statute 
of limitations is involved. State v. Davis, 
282 N.C. 107, 191 S.E.2d 664 (1972). 

Variance between indictments which 
charged the defendant with purchasing 
heroin on July 8 and marijuana on July 11 
and evidence which showed that the dates 
of purchase were reversed was not such a 
fatal variance as to require a new trial. 


State v. Knight, 9 N.C. App. 62, 175 S.E.2d 
232 (1970). 

Substance of Indictment May Not Be 
Amended After Returned as True Bill.— 
The substance of a bill of indictment used 
in a trial may not be amended by the court 
or the solicitor after it has been returned 
by the grand jury as a true bill. State v. 
Haigler, 14 N.C. App. 501, 186 S.E.2d 586 
(1972). 

Amendment of Description of Stolen 
Property Did Not Invalidate Breaking and 
Entering Court.— An amendment by the 
solicitor of the description of the stolen 
property in felonious larceny and receiving 
counts of an indictment, if error, did not 
invalidate a count charging felonious break- 
ing and entering, and was not prejudicial 
where the only sentence imposed was for 
breaking and entering. State v. Haigler, 14 
N.C. App. 501, 188 S.F.2d 586 (1972). 

Applied in State v. Foster, 282 N.C. 189, 
192 S.E.2d 320 (1972). 

Quoted in State v. Lilley, 3 N.C. App. 
276, 164 S.E.2d 498 (1968). 

Cited in Klopfer v. North Carolina, 368 
U.S. 213, 87 Sup;.Ct. 226; 17s eredmeue 41 
(1967); State v. Greenlee, 272 N.C. 651, 
159 S.E.2d 22 (1968). 


ARTICLE 15A. 


Investigation of Offenses Involving Abandonment and 
Nonsupport of Children. 


§ 15-155.1. Reports to solicitors of aid to dependent children and 


illegitimate births. 

Editor’s Note.— 

Session Laws 1973, c. 476, s. 138, effec- 
tive July 1, 1973, amends this section by 


substituting “Department of Human Re- 


sources” for “State Board of Public Wel- 
fare” and “Secretary of Human Resources’’ 
for “Director of Public Assistance.” 
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§ 15-155.2. Solicitor to take action on report of aid to dependent 
child or illegitimate birth.—(a) Upon receipt of such reports as are pro- 
vided for in G.S. 15-155.1, the solicitor of superior court may make an investi- 
gation to determine whether the mother of an illegitimate child or who is a 
recipient of aid to a dependent child or children, has abandoned, is wilfully 
neglecting or is refusing to support and maintain the child within the meaning 
of G.S. 14-326 or G.S. 49-2 or is diverting any part of the funds received as 
aid to a dependent child to any purpose other than for the support and mainte- 
nance of such dependent child in violation of G.S. 108-76.1. In making this 
investigation the solicitor is authorized to call upon: 


(1) Any county board of social services or the Department of Human Re- 
sources for personal, clerical or investigative assistance and for access 
to any records kept by either such board and relating to the matter 
under investigation and such boards are hereby directed to assist in 
all investigations hereunder and to furnish all records relating thereto 
when so requested by the solicitor ; 


(2) The board of county commissioners of any county within his district 
for legal or clerical assistance in making any investigation or investi- 
gations in such county and such boards are hereby authorized to 
furnish such assistance in their discretion; and 


(3) The solicitor of any inferior court in his district for personal assis- 
tance in making any investigation or investigations in the county in 
which the court is located and any solicitor so called upon is hereby 
authorized to furnish such assistance by and with the consent of the 
board of county commissioners of the county in which the court is 
located, which board shall provide and fix his compensation for assis- 
tance furnished. 

(1969) ¢7-982* 1973, c. 4/6, s, 138.) 
Editor’s Note——The 1973 amendment, As the rest of the section was not 
effective July 1, 1973, substituted “Depart- changed by the amendment, only subsec- 


ment of Human Resources” for “State tion (a) is set out. 
Board of Public Welfare” in subdivision 


(a) (1). 


ARTICLE 15B. 
Pre-Trial Examination of Witnesses and Exhibits of the State. 


§ 15-155.4. In general.—lIn all criminal cases before the superior court, 
the superior court judge assigned to hold the courts of the district wherein the 
case is pending, or the resident superior court judge of the district, shall for good 
cause shown, direct the solicitor or other counsel for the State to produce for 
inspection, examination, copying and testing by the accused or his counsel any 
specifically identified exhibits to be used in the trial of the case sufficiently in ad- 
vance of the trial to permit the accused to prepare his defense; and such judge 
shall for good cause shown and regardless of any objection of the solicitor or othe 
counsel for the State, direct that the accused or his counsel be permitted to ex- 
amine before any clerk of superior court, or any other person designated by the 
judge for the purpose, any expert witnesses to be offered by the State in the 
trial of the case regarding the proposed testimony of such expert witnesses. 


Prior to issuance of any order for the inspecting, examining, copying or testing 
of any exhibit or the examination of any expert witness under this section the 
accused or his counsel shall have made a written request to the solicitor or other 
counsel for the State for such inspection, examination, copying or testing of one 
or more specifically identified exhibits or the examination of a specific expert wit- 
ness and have had such request denied by the solicitor or other counsel for the 


58 


§ 15-155.5 


1973 CUMULATIVE SUPPLEMENT 


§ 15-165 


State or have had such request remain unanswered for a period of more than 15 


days. (1967, c. 1064.) 


The purpose of this section is to enable 
a defendant to guard against surprise docu- 
ments and surprise expert witnesses. State 
v. Peele, 281 N.C. 253, 188 S.E.2d 326 
(1972); State v. Davis, 282 N.C. 107, 191 
S.E.2d 664 (1972). 

The common law recognizes no right to 
discovery in criminal cases. State v. Davis, 
282 N.C. 107, 191 S.E.2d 664 (1972). 

When Accused Entitled to Benefits of 
Section—Under this section, an accused 
is entitled to the benefits provided therein 
when either he or his counsel (1) has made 
written request to the State’s counsel that 
the State produce for defendant’s inspec- 
tion, examination, copying and testing suf- 
ficiently in advance of the trial to permit 
him to prepare his defense, (2) a specifi- 
cally identified exhibit to be used in the 
trial of the case, and (3) said request has 
been denied or gone unanswered for more 
than fifteen days. State v. Macon, 276 N.C. 
466, 173 S.E.2d 286 (1970); State v. Mason, 
17 N.C. App. 44, 193 S.E.2d 324 (1972). 


Pursuant to this section, the solicitor in 
a criminal trial is obligated to furnish cer- 
tain specifically identified exhibits to the 
defendant to better enable him to prepare 
his defense. State v. McDonald, 11 N.C. 
App. 497, 181 S.E.2d 744 (1971); State v. 
Summrell, 13 N.C. App. 1, 185 S.E.2d 241 
(1971). 


This section does not contemplate that 
the solicitor be required to furnish defen- 
dant the names and addresses of all wit- 
nesses known to the State who might offer 
testimony favorable to defendant, and 
copies of written statements or transcripts 
of oral statements made by any witness. 
State v. Peele, 281 N.C. 253, 188 S.E.2d 
326 (1972). 

Defendant is not entitled to the granting 
of his motion for a fishing expedition. 
states V.,.Davis, ese N.C. 107, 191) are 
664 (1972). 

This section does not contemplate any- 
thing resembling the demand embraced in 
a motion for discovery of “any and all 
evidence in the possession of or known to 
the State of North Carolina favorable to 
or tending to favor the defendant.” State 
v. Gaines, 283 N.C. 33, 194 S.E.2d 839 
(1973). 

Nor to receive the work product of 
police or State investigators. State v. Davis, 
282 N.C. 107, 191 S.E.2d 664 (1972). 

There is no constitutional requirement 
that the prosecution make a complete and 
detailed accounting to the defense of all 
police investigatory work on a case. State 
v. Davis, 282 N.C. 107, 191 S.E.2d 664 
(1972). 

Applied in State v. Macon, 6 N.C. App. 
245, 170 S.E.2d 144 (1969). 


§ 15-155.5. Contents of order for examination of expert witnesses. 
—Such order for examination of the expert witnesses of the State may contain 
such protective provisions on behalf of the State or the witnesses as the judge 
deems just and reasonable, and may also direct the attendance of such witnesses 
for such examination. (1967, c. 1064.) 


ARTICLE 17. 


Trial in Superior Court. 


§ 15-162. Prisoner standing mute, plea of ‘‘not guilty’’ entered. 


Applied in State v. Childs, 265 N.C. 575, 
144 S.F.2d 653 (1965); State v. Childs, 269 
N.C. 307, 152 S.E.2d 453 (1967). 


Cited in State v. Spence, 274 N.C. 536, 
164 S.E.2d 593 (1968). 


§ 15-162.1: Repealed by Session Laws 1971, c. 1225. 


Editor’s Note.—Former § 15-162.1 was 
enacted by Session Laws 1953, c. 616, and 
repealed by Session Laws 1969, c. 117. The 
repealing act was itself repealed, and the 


section reenacted, by Session Laws 1971, c. 
562, which was in turn repealed by Session 
Laws 1971, c. 1225. 


§§ 15-163 to 15-165: Repealed by Session Laws 1967, c. 218, s. 4. 


Cross References. — For present provi- 
sions as to peremptory challenges in crim- 
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inal cases, see § 9-21. As to challenge to 
special venire, see § 9-11. 
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§ 15-166. Exclusion of bystanders in trials for rape. 


Exclusion of Bystanders Does Not Deny 
Right to Public Trial. — There was no 
merit in the contention of the defendants 
that the exclusion of bystanders during the 


testimony of the prosecutrix in a prosecu- 
tion for rape denied them the right to a 
public trial. State v. Yoes, 271 N.C. 616, 
157 S.E.2d 386 (1967). 


§ 15-169. Conviction of assault, when included in charge. 


When Section Applicable.— 

In accord with original. See State v. 
Williams, 275 N.C. 77, 165 S.E.2d 481 
(1969); State v. Stalnaker, 1 N.C. App. 
524, 162 S.E.2d 76 (1968); State v, Murry, 
277 N.C. 197, 176 S.E.2d 738 (1970); State 
v. Thompson, 280 N.C. 202, 185 S.F.2d 
666 (1972). 

This section and § 15-170 are applicable 
only when there is evidence tending to 
show that the defendant may be guilty of 
a lesser offense. State v. Carnes, 279 N.C. 
549, 184 S.E.2d 235 (1971). 

This section is not applicable where all 
the evidence for the State, uncontradicted 
by any evidence for the defendant, if be- 
lieved by the jury, shows that the crime 
charged in the indictment was committed 
as alleged therein, and there is no evidence 
tending to support a contention that the 
defendants, if not guilty of the crime 
charged in the indictment, were guilty of a 
crime of less degree. State v. Cox, 201 N.C. 
357, 160 S.E. 358 (1931); State v. Smith, 
268 N.C. 167, 150 S.E.2d 194 (1966). 


This section is not applicable, where all 
the evidence for the State, uncontradicted 
by any evidence for the defendant, if be- 
lieved by the jury, shows that the crime 
charged in the indictment was committed 
as alleged therein. State v. LeGrande, 1 
N.C. App. 25, 159 S.E.2d 265 (1968). 


Duty of Judge—Failure to Charge upon 
Lesser Degree.— 

In a prosecution for armed robbery, 
where the evidence tends to show that the 
defendant had committed the armed rob- 
bery as alleged in the indictment or that 
the defendant was innocent, the trial court 
is not required to instruct the jury on the 
lesser included offenses of assault with a 
deadly weapon and simple assault. State v. 
Martin, 6 N.C. App. 616, 170 S.E.2d 539 
(1969). 

Where the evidence tended to show that 
defendant was apprehended by the owner 
of a filling station after defendant had 
broken into the station, and that defendant, 
by the use of a pistol, disarmed such owner 
and took his rifle, even conceding that de- 
fendant took the rifle “for a temporary use” 
and that he intended thereafter to abandon 
the rifle at the first opportunity, the evi- 
dence conclusively showed that defendant 


intended to deprive the owner permanently 
of the rifle or to leave the recovery of the 
rifle by the owner to mere chance; there- 
fore the evidence disclosed the animus fur- 
andi, and did not require the court to sub- 
mit the question of defendant’s guilt of as- 
sault as a less degree of the offense of 
robbery with firearms. State v. Smith, 268 
N.C. 167, 150 S.E.2d 194 (1966). 

The trial court in a rape prosecution did 
not err in failing to submit to the jury the 
lesser included offenses of assault with in- 
tent to commit rape and of assault on a 
female, where the State’s evidence was 
positive as to each and every element of 
the crime of rape and there was no con- 
flict in the evidence relating to any element 
thereof. State v. Flippin, 280 N.C. 682, 186 
S.E.2d 917 (1972). 


The necessity for instructing the jury 
as to an included crime of lesser degree 
than that charged arises when and only 
when there is evidence from which the 
jury could find that such included crime 
of lesser degree was committed. The 
presence of such evidence is the determin- 
ative factor. State v. Williams, 275 N.C. 
77, 165 S.E.2d 481 (1969); State v. Murry, 
277 N.C. 197, 176 S.E.2d 738 (1970); State 
v. Carnes, 279 N.C. 549, 184 S.E.2d 235 
(1971). 

The necessity for instructing the jury 
as to an included crime of lesser degree 
than that charged arises when and only 
when there is evidence from which the 
jury could find that such included crime 
of lesser degree was committed. The pres- 
ence of such evidence is the determinative 
factor. Hence, there is no such necessity 
if the State’s evidence tends to show a 
completed robbery and there is no con- 
flicting evidence relating to elements of 
the crime charged. Mere contention that 
the jury might accept the State’s evidence 
in part and might reject it in part will not 
suffice. State v. Legrande, 1 N.C. App. 25, 
159 S.E.2d 265 (1968); State v. Norman, 14 
N.C. App. 394, 188 S.E.2d 667 (1972). 

The court is not required to submit to 
the jury a lesser included offense when 
there is no evidence of such lesser in- 
cluded offense. State v. LeGrande, 1 N.C. 
App. 25, 159 S.E.2d 265 (1968). 


The trial judge is not required to submit 
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to the jury a lesser included offense unless 
there is evidence thereof. State v. Alexan- 
der, 13 N.C. App. 216, 185 S.E.2d 302 
(1971). 

Applied in State v. Fletcher, 268 N.C. 


§ 15-170. Conviction for a less 

Application of Section.— 

In accord with 3rd paragraph in original. 
See State v. Williams, 275 N.C. 77, 165 
S.E.2d 481 (1969); State v. Stalnaker, 1 
N.C. App. 524, 162 S.E.2d 76 (1968); State 
v. Murry, 277 N.C. 197, 176 S.E.2d 738 
(1970); State v. Carnes, 279 N.C. 549, 184 
S.E.2d 235 (1971). 

When a defendant is indicted for a 
criminal offense he may be convicted of 
the charged offense or of a lesser included 
offense when the greater offense charged 
in the bill contains all the essential ele- 
ments of the lesser offense, all of which 
could be proved by proof of the allegations 
of fact contained in the indictment. State 
vi Rieray) 276) N.C; 361, (172 S.E.2d° 535 
(1970). 

Section 15-169 and this section are ap- 
plicable only when there is evidence tend- 
ing to show the defendant may be guilty 
of an included crime of lesser degree. 
State v. Thompson, 280 N.C. 202, 185 
S.E.2d 666 (1972). 

Election by Solicitor—Upon the return 
of an indictment sufficient in form to sup- 
port a conviction of the defendant of either 
the maximum degree of the _ offense 
charged, a lesser degree thereof or a lesser 
offense, all of the elements of which are 
included in the crime charged, the solici- 
tor has the authority to elect not to try 
the defendant on the maximum degree of 
the offense charged but to put him on trial 
for the lesser degree thereof and lesser 
offenses included therein. The effect of 
such election by the solicitor, announced in 
open court, is that of a verdict of not 
guilty upon the maximum degree of the 
offense charged, leaving for trial the lesser 
degree and the lesser included offenses. 
State v. Allen, 279 N.C. 115, 181 S.E.2d 453 
(1971). 

Crime of Accessory Included.— 

The crime of accessory before the fact 
to the crime charged in an original in- 
dictment is, in North Carolina, a lesser 
includable offense. Richardson v. Ross, 
310 F. Supp. 134 (E.D.N.C. 1970). 

Equivalent of Verdict of Not Guilty.— 
When, upon arraignment, or thereafter 
in open court, and in the presence of the 
defendant, the solicitor announces the 
State will not ask for a verdict of guilty 
of the maximum crime charged but will 
ask for a verdict of guilty on a designated 
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140, 150 S.E.2d 54 (1966); State v. Hamm, 
1 N.C. App. 444, 161 S.E.2d 758 (1968). 

Cited in Bumper v. North Carolina, 391 
U.S. 543, 88 S. Ct. 1788, 20 L. Ed. 2d 797 
(1968). 


degree or an attempt. 
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and included lesser offense embraced in 
the bill, and the announcement is entered 
in the minutes of the court, the announce- 
ment is the equivalent of a verdict of not 
guilty on the charge or charges the solic- 
itor has elected to abandon. State v. Gas- 
ton, 4 N.C. App. 575, 167 S.E.2d 510 
(1969). 


A defendant may plead guilty to less 
degrees of the same crimes charged in the 
indictments against him, and the State may 
accept such pleas. State v. Woody, 271 
N.C. 544, 157 S.E.2d 108 (1967). 


Sufficiency of Indictment or Informa- 
tion.—An indictment or information is in- 
sufficient to charge the accused with the 
commission of a minor offense, or one of 
less degree, unless, in charging the major 
offense, it necessarily includes within itself 
all of the essential elements of the minor 
offense. State v. Chavis, 9 N.C. App. 430, 
176 S.E.2d 388 (1970). 


Evidence Must Justify, etc.— 

This section does not make mandatory 
the submission to the jury of a lesser in- 
cluded offense where the indictment does 
not charge such offense and where there 
is no evidence of such offense. State v. 
McLean, 2 N.C. App. 460, 163 S.E.2d 125 
(1968); State v. Stevenson, 3 N.C. App. 
46, 164 S.E.2d 24 (1968). 


Measuring Sufficiency of Evidence to 
Support Conviction of Lesser Degree. — 
When the solicitor announces that he will 
not seek a conviction upon the maximum 
degree of the crime charged in the bill of 
indictment, and the defendant interposes 
no objection to being tried upon the lesser 
degree of the offense, the sufficiency of 
the evidence to support a conviction of the 
lesser degree must be measured by the 
same standards which would be applied 
had the bill of indictment charged only the 
lesser degree of the offense. State v. Allen, 
279 N.C. 115, 181 S.E.2d 453 (1971). 


A conviction of the maximum degree of 
the offense, for which the defendant was 
indicted and tried, will not be disturbed 
because of his contention that the trial 
court failed to instruct the jury as to a 
lesser degree of the offense, or failed to 
instruct them that they might return a 
verdict of guilty of such lesser degree, or 
expressly withheld from their considera- 
tion a verdict of guilty of such lesser de- 
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gree. State v. Allen, 279 N.C. 
S.E.2d 453 1971). 

Uncontradicted Evidence Showing, 
etc.— 

When the State, either through a bill of 
indictment as returned by the grand jury 
or through the election of its solicitor to 
seek a lesser verdict, brings the defendant 
to trial on a lesser degree of the offense 
charged, the case can be submitted to the 
jury if the uncontradicted evidence, as 
thereafter developed, shows the defendant 
is guilty of the more serious degree of the 
crime. State v. Allen, 279 N.C. 115, 181 
S.E.2d 453 (1971). 

Where the uncontradicted evidence is 
that the deceased was murdered by poison, 
there is no basis for a verdict of second- 
degree murder or manslaughter. State v. 
Allen, 279 N.C. 115, 181 S.E.2d 453 (1971). 

Simple assault is a lesser degree of the 
crime of aggravated assault. State v. Jef- 
fries, 3 N.C. App. 218, 164 S.E.2d 398 
(1968). 

In a prosecution for murder, etc.— 

Where the evidence in a first-degree 
murder prosecution is susceptible to the in- 
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terpretation that defendant killed in self- — 


defense, the court must submit the ques- 
tion of defendant’s guilt of manslaughter. 
State v. Holloway, 7 N.C. App. 147, 171 
S.E.2d 475 (1970). 

An original indictment of murder in the 
first degree, handed down by a grand jury, 
is sufficient to support a plea of guilty to 
the lesser includable offense of accessory 
before the fact. Richardson v. Ross, 310 
F. Supp. 134 (E.D.N.C. 1970). 

In a prosecution for assault with a deadly 
weapon, etc.— 


An indictment sufficiently charging de- 
fendant with assault with a deadly weapon, 
to wit, a pistol, with intent to kill and in- 
flicting serious injury not resulting in 
death, includes the offense of assault with 
a deadly weapon. State v. Caldwell, 269 
N.C. 521, 153 S.E.2d 34 (1967). 


In a prosecution for burglary, etc.— 


A felonious entering into a house other- 
wise than burglariously with intent to 
commit larceny, a violation of § 14-54, is a 
less degree of the felony of burglary in the 
first degree. State v. Fikes, 270 N.C. 780, 
155 S.E.2d 277 (1967). 


The defendant was charged with bur- 
glary in the first degree in the bill of indict- 
ment. And when the solicitor stated that 
he would not ask for a verdict of first de- 
gree burglary, but would only ask for a 
verdict of second degree burglary on the 
indictment, it was tantamount to taking 
a nolle prosequi with leave on the capital 
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charge. State v. Gaston, 4 N.C. App. 575, 
167 S.E.2d 510 (1969). 

Where the bill of indictment returned by 
the grand jury charged all elements of 
burglary in the first degree, the bill of 
indictment would have supported a verdict 
of guilty of either first-degree burglary or 
second-degree burglary as the evidence 
might warrant. State v. Allen, 279 N.C. 
115, 181 S.E.2d 453 (1971). 

Upon a trial under an indictment for 
first-degree burglary, there being no an- 
nouncement by the solicitor of his intent 
to seek a milder verdict, the prosecuting 
witness testified that the defendant broke 
and entered her dwelling house in the 
nighttime and assaulted and raped her 
therein and the defense is alibi, to instruct 
the jury that it might return a verdict of 
second-degree burglary is simply to in- 
vite a compromise verdict. State v. Allen, 
279 N.C. 115, 181)-S:B.2@ 45geeneee 

Where the solicitor’s announcement pre- 
cluded a verdict of guilty of burglary in the 
first degree, it was, in effect, a stipulation 
by the State that the house was not ac- 
tually occupied at the time of the breaking 
and entering. The defendant, not having 
objected thereto at the time of the an- 
nouncement, may not await the outcome 
of the trial and then attack the validity of 
the verdict that he was guilty of second- 
degree burglary on the ground that the 
house was occupied and so he was guilty 
of the more serious crime. State v. Allen, 
279 N.C. 115, 181.5, H.2d 4530(4971 

If the bill of indictment, by omitting any 
allegation as to occupancy of the building, 
charged second-degree burglary only, and 
if the evidence is sufficient to show all of 
the elements thereof, proof of actual oc- 
cupancy of the dweiling at the time of the 
breaking and entering is not a defense to 
the charge. State v. Allen, 279 N.C. 115, 
181 S.E.2d 453 (1971). 

In Prosecution for Robbery.— 

It is true that in a prosecution for rob- 
bery with firearms, an accused may be ac- 
quitted of the major charge and convicted 
of an included or lesser offense, such as 
common-law robbery, or assault, or lar- 
ceny from the person, or simple larceny, 
if a verdict for the included or lesser of- 
fense iS supported by allegations of the 
indictment and by evidence on the trial. 
State v. McLean, 2 N.C. App. 460, 163 
S.E.2d 125 (1968). 

An indictment for armed robbery under 
§ 14-87 will support a verdict of guilty of 
common-law robbery. State v. Jackson, 6 
N.C. App. 406, 170 S.E.2d 137 (1969). 

Where the evidence was not sufficient to 
make out a case of common-law robbery, 
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the court properly submitted the case on 
larceny from the person. State v. Kirk, 17 
N.C. App. 68, 193 S.E.2d 377 (1972). 

A violation of § 14-54 is a less degree of 
the felony of burglary in the first degree. 
State v. Gaston, 4 N.C. App. 575, 167 
S.E.2d 510 (1969). 


In Prosecution for Rape.— The trial 
court in a rape prosecution did not err in 
failing to submit to the jury the lesser in- 
cluded offenses of assault with intent to 
commit rape and of assault on a female, 
where the State’s evidence was positive as 
to each and every element of the crime of 
rape and there was no conflict in the evi- 
dence relating to any element thereof. 
State v. Flippin, 280 N.C. 682, 186 S.E.2d 
917 (1972). 


Necessity for instructing jury, etc.— 

In accord with original. See State v. 
Williams, 2 N.C. App. 194, 162 S.E.2d 
688 (1968); State v. Williams, 275 N.C. 
77, 165 S.E.2d 481 (1969); State v. Stev- 
enson, 3 N.C. App. 46, 164 S.E.2d 24 
(1968); State v. Lilley, 3 N.C. App. 276, 
164 S.E.2d 498 (1968); State v. Bailey, 4 
N.C. App. 407, 167 S.E.2d 24 (1969); State 
v.' Jones, 6° N.C. App. 712, 171-S.E.2d 17 
(1970); State v. Parker, 7 N.C. App. 191, 
171 S.E.2d 665 (1970); State v. Murry, 
277 N.C. 197, 176 S.E.2d 738 (1970); State 
v. Carnes, 279 N.C. 549, 184 S.E.2d 235 
(1971). 


When there is evidence to support a 
milder verdict, the court must charge upon 
it even when there is no specific prayer 
for the instruction. State v. Riera, 276 
N.C. 361, 172 S.E.2d 535 (1970). 


When a lesser included offense is sup- 
ported by some evidence, a defendant is 
entitled to have the different views arising 
on the evidence presented to the jury 
upon proper instructions, and an error in 
this respect is not cured by a verdict find- 
ing the defendant guilty of a higher degree 
of the same crime, for in such case, it can- 
not be known whether the jury would 
have convicted of the lesser degree if the 
different views, arising on the evidence, 
had been correctly presented in the court’s 
charge. State v. Riera, 276 N.C. 361, 172 
S.E.2d 535 (1970). 


Where there is evidence of defendant’s 
guilt of a lesser degree of the crime 
charged in the indictment, the court must 
submit to the jury the issue of defendant’s 
guilt of such lesser included offense, and 
the error of failure to submit such issue 
to the jury is not cured by a verdict con- 
victing defendant of the offense as charged. 
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State v. Jones, 6 N.C. App. 712, 171 S.E.2d 


17 (1969). 
Where there is evidence that would 
support a lesser degree of the crime 


charged in the bill of indictment, a de- 
fendant is entitled to have the question of 
his guilt of the lesser crime submitted to 
the jury. If the court fails to do so, the 
error is not cured by a verdict of guilty 
of a higher offense. State v. Holloway, 
7 N.C. App. 147, 171 S.E.2d 475 (1970). 

The necessity for instructing the jury 
as to an included crime of lesser degree 
than that charged arises when and only 
when there is evidence from which the 
jury could find that such included crime 
of lesser degree was committed. The pres- 
ence of such evidence is the determinative 
factor. Hence, there is no such necessity if 
the State’s evidence tends to show a com- 
pleted robbery and there is no conflicting 
evidence relating to elements of the crime 
charged. Mere contention that the jury 
might accept the State’s evidence in part 
and might reject it in part will not suffice. 
State v. McLean, 2 N.C. App. 460, 163 
S.E.2d 125 (1968). 


This section does not compel the trial 
court to charge on the lesser included of- 
fense where the evidence is such that the 
jury could not find that such lesser crime 
was committed. State v. Stevenson, 3 
N.C. App. 46, 164 S.E.2d 24 (1968). 


Where one is indicted for a crime and 
under the same bill it is permissible to 
convict the defendant of a less degree of 
the same crime and there is evidence 
tending to support a milder verdict the 
prisoner is entitled to have the different 
views presented to the jury under a proper 
charge, but where there is no evidence to 
support such milder verdict the court is 
not required to submit the question of such 
verdict to the jury. State v. Thacker, 13 
N.C. App. 299, 185 S.E.2d 455 (1971). 


Applied in State v. Fletcher, 268 N.C. 
140,150 -S.F.2d 54 °(1966)% States vy. 
Worthey, 270 N.C. 444, 154 S.E.2d 515 
(1967); State v. Jones, 275 N.C. 432, 168 
S.E.2d 380 (1969); State v. Martin, 6 N.C. 
App. 616, 170 S.E.2d 539 (1969); State v. 
Accor,'.,281 » N,G,, 28% 9188.5 bead. ade 
(1972). 

Quoted in State v. Perry, 265 N.C. 517, 
144 S.E.2d 591 (1965); State v. Barksdale, 
16 N.C. App. 559, 192 S.E.2d 659 (1972). 


Cited in Bumper v. North Carolina, 391 
U.8:°543, 88 S. Ct. 1788;) 20° Li EGeed) 767 
(1968); State v. Dickens, 272 N.C. 515, 158 
S.E.2d 614 (1968). 


§ 15-172 


GENERAL STATUTES OF NORTH CAROLINA 


§ 15-173 


§ 15-172. Verdict for murder in first or second degree. 


History of Section.—See State v. Tal- 
bert, 282 N.C. 718, 194 S.E.2d 822 (1973); 
State v. Watkins, 283 N.C. 17, 194 S.E.2d 
800 (1973). 

Purpose of Requirement That Jury De- 
termine Degree.—The purpose of the re- 
quirement that the jury determine whether 
one charged under the statutory form is 
guilty of murder in the first or second 
degree was merely to eliminate that un- 
certainty when the defendant’s plea was 
not guilty. State v. Watkins, 283 ‘N.C. 17, 
194 §.E.2d 800 (1973). 

In requiring the jury to determine the 
degree of homicide of which defendant is 
guilty, this section merely codified the well 
established rule that a verdict which leaves 
the matter in conjecture will not support 
a judgment. State v. Talbert, 282 N.C. 718, 
194 S.E.2d 822 (1973). 

Such Requirement Is Only Incidentally 
Related to Death Penalty.—The statutory 
requirement that the jury determine the 
degree of murder of which a defendant is 
guilty is only incidentally related to the 
death penalty. State v. Watkins, 283 N.C. 
17, 194 S.E.2d 800 (1973). 

A defendant will not be permitted, etc.— 

In accord with original. See State v. 
WeatkinisesiecorrN.Cosct?. 2940, 5.F 3d.) 800 
(1973). 

Though there is no statute in this State 
specifically prohibiting a court from ac- 
cepting a plea of guilty to a capital crime, 
the judiciary has observed that prohibition 
and it has become the public policy of the 
State. State v. Watkins, 283 N.C. 17, 194 
S.E.2d 800 (1973). 

But He May Plead Guilty Where Maxi- 
mum Punishment Is Life Imprisonment.— 
There is no rule which precludes a plea of 
guilty to a crime for which the maximum 


punishment is life imprisonment. State v. 
Watkins, 283 N.C. 17, 194 S.E.2d 800 
(1973). 

The basis of the rule that a defendant 
cannot plead guilty to a capital crime is 
the fixed belief that a person should not 
sign his own death warrant and hang him- 
self. State v. Watkins, 283 N.C. 17, 194 
S.E.2d 800 (1973). 

Verdicts of “guilty as charged” in prose- 
cutions under § 15-144 have been held suf- 
ficient to support the judgment when the 
judge has instructed the jury to return a 
verdict of murder in the first degree or 
not guilty and there was no evidence to 
warrant a verdict of guilty of murder in 
the second degree or manslaughter. In such 
a situation the verdict will be taken with 
reference to the charge and the evidence 
in the case and interpreted as a verdict of 
guilty of the only charge submitted. This 
holding is an application of the general 
rule that a verdict apparently ambiguous 
may be given significance and correctly 
interpreted by reference to the allegations, 
the facts in evidence, and the instructions 
of the court. State v. Talbert, 282 N.C. 718, 
194 S.E.2d 822 (1973). 

When, in a prosecution for homicide 
upon an indictment drawn under § 15-144, 
the judge accepts a verdict of “guilty as 
charged” after having instructed the jury 
that it might return a verdict of guilty of 
murder in the first or second degree, or 
guilty of murder in either degree or man- 
slaughter, such a verdict on such an in- 
dictment cannot be sustained. In such case 
the verdict is a general one without a 
response as to what grade of homicide the 
defendant was guilty, and a new trial must 
be ordered. State v. Talbert, 282 N.C. 718, 
194 S.E.2d 822 (1973). 


§ 15-173. Demurrer to the evidence. 


Compared with § 1-183.— 

Former § 1-183 was the statute setting 
forth the procedure to make a motion for 
judgment of compulsory nonsuit in civil 
actions and this section is the statute set- 
ting forth the procedure to make a motion 
for judgment of compulsory nonsuit in 
criminal actions. Jenkins v. Hawthorne, 
269 N.C. 672, 153 S.E.2d 339 (1967). 

No Difference in Motion to Dismiss and 
Motion for Judgment as in Case of Non- 
suit—As used in this section, there is no 
difference in legal significance between a 
motion “‘to dismiss the action” and a mo- 
tion “for judgment as in case of nonsuit.” 
State v. Cooper, 275 N.C. 283, 167 S.E.2d 
266 (1969). 


A motion for judgment as in case of non- 
suit challenges the sufficiency of the 
State’s evidence to warrant its submission 
to the jury and to support a verdict of 
guilty of the criminal offense charged in 
the warrant or indictment on which the 
prosecution is based. State v. Vaughan, 
268 N.C. 105, 150 S.E.2d 31 (1966). 

Means of Raising Objection, etc.— 

In accord with original. See State v. 
Wiggs, 269 N.C. 507, 153 S.E.2d 84 (1967). 

The objection that the evidence is not 
sufficient to carry the case to the jury 
must be raised during the trial by a motion 
for a compulsory nonsuit under this section 
or by a prayer for instruction to the jury. 
State v Glover, 270 N.C. 319, 154 S.E.2d 
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305 (1967); State v. Spencer, 281 N.C, 121, 
187 S.E.2d 779 (1972). 

In a criminal case the proper motion to 
test the sufficiency of the State’s evidence 
to carry the case to the jury is a motion 
to dismiss the action or a motion for judg- 
ment as in case of nonsuit. State v. Dick- 
ens, 278 N.C. 537, 180 S.E.2d 845 (1971). 

On motion to nonsuit, the court is re- 
quired, etc.— 

The question for the court in considering 
a motion for judgment of nonsuit is 
whether there is reasonable basis upon 
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which the jury might find that an offense 


charged in the indictment has been com- 
mitted and the defendant is the perpetrator, 
or one of the perpetrators, of it. State v. 
Price, 280 N.C. 154, 184 S.F.2d 866 (1971). 

On a motion for nonsuit the sole ques- 
tion for decision is whether upon a con- 
sideration of all the evidence admitted— 
whether competent or incompetent—in the 
light most favorable to the State, there is 
substantial evidence to support the finding 
that the offenses charged in the bills of 
indictment were committed by defendant. 
State v. Allen, 279 N.C. 406, 183 S.F.2d 
680 (1971). 

To withstand defendant’s motion for 
judgment as of nonsuit, there must be sub- 
stantial evidence against the accused of 
every essential element that goes to make 
up the crime charged and whether the 
State has offered such substantial evidence 
presents a question of law for the court. 
State v. Allred, 279 N.C. 398, 183 S.E.2d 
553 (1971). 


Whether Competent or Incompetent.— 

In accord with original. See State v. 
Walker, 266 N.C. 269, 145 S.E.2d 833 
(1966). 

All of the evidence actually admitted, 
whether competent or incompetent, in- 
cluding that offered by defendant, if any, 
which is favorable to the State, must be 
taken into account and so considered by 
the court in ruling upon a motion for non- 
suit. State v. Jones, 6 N.C. App. 712, 171 
S.E.2d 17 (1969). 


Admitted evidence, whether competent 
or incompetent must be considered in pass- 
ing on defendant’s motion under this sec- 
tion for judgment as in case of nonsuit. 
Statevy. waccor, 277 N.C. 65, 175 S.E.2d 
583 (1970). 


Effect of Defendant Introducing Testi- 
mony at Trial.—By introducing testimony 
at the trial, a defendant waives his right 
to except on appeal to the denial of his 
motion for nonsuit at the close of the 
State’s evidence. His later exception to the 
denial of his motion for nonsuit made at 
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the close of all the evidence, however, 
draws into question the sufficiency of all 
the evidence to go to the jury. State v. 
McWilliams, 277 N.C. 680, 178 S.E.2d 476 
(1971). 


Motion Must Be Renewed—Waiver.— 

In accord with 2nd paragraph in original. 
See State v. Fikes, 270 N.C. 780, 155 
S.E.2d 277 (1967). 

By introducing evidence after the denial 
of his motion for judgment of nonsuit, 
made when the State had rested its case, 
defendant waived the motion for dismissal 
which he made prior to the introduction 
of his evidence. State v. Prince, 270 N.C. 
769, 154 S.E.2d 897 (1967). 

When a defendant offers evidence after 
his motion for judgment as of nonsuit is 
overruled, he thereby waives all right to 
urge that denial as error upon appeal. State 
v. McLamb, 13 N.C. App. 705, 187 S.E.2d 
458 (1972). 

When the defendant offers evidence, he 
waives a motion for nonsuit lodged, either 
actually or by statute, at the close of the 
State’s evidence and only the motion lodged 
at the close of all the evidence is con- 
sidered. State v. Paschall, 14 N.C. App. 
591, 188 S.E.2d 521 (1972). 

Defendant’s motions for nonsuit must 
be considered in light of all the evidence 
since he introduced evidence and thereby 
waived the motions made at the close of 
the State’s evidence. State v. Allen, 279 
N.C. 406, 183 S.E.2d 680 (1971). 

Later Testimony of Codefendant Not 
Considered.— Where the defendant had not 
offered evidence, he was entitled to have 
his motion for nonsuit passed upon based 
on the facts in evidence when the State 
rested its case, and the Court of Appeals 
did not consider the later testimony of the 
codefendant. State v. Berryman, 10 N.C. 
App. 649, 179 S.E.2d 875 (1971). 


When Motion Allowed.—When all the 
evidence, that of the State and that of the 
defendant, is to the same effect and tends 
only to exculpate the defendant, his mo- 
tion for judgment as of nonsuit should be 
allowed. State v. McWilliams, 277 N.C. 
680, 178 S.E.2d 476 (1971). 

When Motion Denied.— 

If there is any evidence which reason- 
ably tends to show guilt of the offense 
charged and from which a jury might 
legitimately convict, a nonsuit motion 
should be denied. State v. McWilliams, 277 
N.C. 680, 178 S.E.2d 476 (1971). 

If there be substantial evidence from 
which a jury could find that the offense 
charged has been committed and that de- 
fendant committed it, regardless of whether 
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that evidence be direct or circumstantial 
or some combination of both, the motion 
to nonsuit should be overruled. State v. 
Reynolds, 18 N.C. App. 10, 195 S.E.2d 581 
(1973). 

Sufficiency of Evidence.— 

In accord with 6th paragraph in original. 
See State v. Walker, 266 N.C. 269, 145 
S.E.2d 833 (1966); State v. Murphy, 280 
N.C. 1, 184 S.E.2d 845 (1971). 

In accord with 7th paragraph in original. 
See State v. Bogan, 266 N.C. 99, 145 
S.E.2d 374 (1965); State v. Allred, 279 
N.C. 398, 183 S.E.2d 553 (1971);' State v. 
Bolin, 281 N.C. 415, 189 S.E.2d 235 (1972); 
State v. White, 18 N.C. App. 31, 195 S.E.2d 
576 (1973). 

Upon a motion for judgment of nonsuit 
the evidence offered by the State must be 
taken in the light most favorable to the 
State and conflicts therein must be resolved 
in the State’s favor, the credibility and ef- 
fect of such evidence being a question for 
the jury. State v. Church, 265 N.C. 534, 
144 $.E.2d 624 (1965). 

Upon a motion for judgment of nonsuit, 
the evidence is taken in the light most fa- 
vorable to the State and it is entitled to 
the benefit of every reasonable inference 
to be drawn therefrom. State v. Beaver, 
266 N.C. 115, 145 S$.E.2d 330 (1965). 

On motion for judgment of nonsuit the 
evidence must be considered in the light 
most favorable to the State and contradic- 
tions and discrepancies therein do not war- 
rant the granting of the motion. State v. 
Jackson, 265 N.C. 558, 144 S.E.2d 584 
(1965). 

On a motion to nonsuit, the evidence is 
to be considered in its most favorable light 
for the State, and the State is entitled to 
every inference of fact which may reason- 
ably be deduced from the evidence, and 
contradictions and discrepancies in the 
State’s evidence are for the jury to resolve 
and do not warrant the granting of the 
motion of nonsuit. State v. Carter, 265 
N.C. 626, 144 S.E.2d 826 (1965). 


If there be any evidence tending to 
prove the fact in issue, or which reasonably 
conduces to its conclusion as a fairly log- 
ical and legitimate deduction, and not 
merely such as raises a suspicion or con- 
jecture in regard to it, the case should be 
submitted to the jury. State v. Bogan. 266 
N.C. 99, 145 S.E.2d 374 (1965). 

There must be substantial evidence of 
all material elements of the offense to 
withstand the motion to dismiss. State v. 
Bogan, 266 N.C. 99, 145 S.E.2d 374 (1965). 

On motion to nonsuit, the evidence must 
be considered in the light most favorable 
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to the State, and the State is entitled to 
every reasonable intendment thereon and 
every reasonable inference therefrom. Con- 
tradictions and discrepancies, even in the 
State’s evidence, are for the jury to re- 
solve, and do not warrant nonsuit. Only 
the evidence favorable to the State will be 
considered, and defendant’s evidence re- 
lating to matters of defense, or defendant’s 
evidence in conflict with that of the State, 
will not be considered. State v. Henderson, 
276 N.C. 430, 173 S.E.2d 291 (1970). 

In passing upon a motion for nonsuit in 
a criminal case, the evidence must be con- 
sidered by the court in the light most 
favorable to the State and the State must 
be given the benefit of every reasonable 
inference to be drawn therefrom. State v. 
Berryman, 10 N.C. App. 649, 179 S.E.2d 
875 (1971). 

On motion for judgment as of nonsuit, 
the evidence must be considered in the 
light most favorable to the State, and the 
State is entitled to every reasonable in- 
ference therefrom. State v. Moore, 279 
N.C. 455, 183 S.E.2d 456 (4971); 

On motion for nonsuit in a criminal case 
the evidence must be considered in the 
light most favorable to the State, the State 
is entitled to every reasonable inference 
which may legitimately be drawn from the 
evidence. State v. Sallie, 13 N.C. App. 499, 
186 S.E.2d 667 (1972). 

Motion to nonsuit requires the trial judge 
to consider the evidence in the light most 
favorable to the State, take it as true, and 
give the State the benefit of every reason- 
able inference to be drawn therefrom. 
State v. McNeil, 280 N.C. 159, 185 S.E.2d 
156 (1971). 

In considering a motion for nonsuit in a 
criminal case, the evidence must be con- 
sidered in the aspect most favorable to the 
State. State v. Jones, 280 N.C. 60, 184 
S.E.2d 862 (1971). 

Upon motion for nonsuit in a criminal 
case the evidence must be viewed in the 
light most favorable to the State. State v. 
Reynolds, 18 N.C. App. 10, 195 $.E.2d 581 
(1973). 

On motion for nonsuit, all the evidence 
will be taken in the light most favorable 
to the State. State v. Ferguson, 17 N.C. 
App. 367, 194 S.E.2d 217 (1973). 


In considering a trial court’s denial of a 
motion for judgment of nonsuit, the evi- 
dence for the State, considered in the light 
most favorable to it, is deemed to be true 
and inconsistencies or contradictions there- 
in are disregarded. State v. Price, 280 N.C. 
154, 184 §.E.2d 866 (1971). 

Upon a motion for judgment of nonsuit, 
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ofily the evidence favorable to the State 
is considered, and contradictions and dis- 
crepancies, even in the State’s evidence, are 
matters for the jury and do not warrant 
nonsuit. State v. Murphy, 280 N.C. 1, 184 
S.E.2d 845 (1971). 

Contradictions and discrepancies, even in 
the State’s evidence, are for the jury to 
resolve, and do not warrant nonsuit. State 
vy. Allred, 279 N.C. 398, 183 S.E.2d 553 
(1971); State v. Bolin, 281 N.C. 415, 189 
S.E.2d 235 (1972). State v. Sallie, 13 N.C. 
App. 499, 186 S.E.2d 667 (1972). 

Ordinarily contradictions and discrepan- 
cies bear solely upon the weight to be 
given the testimony of a witness, a matter 
within the province of the jury. State v. 
Allred, 279 N.C. 398, 183 S.E.2d 553 (1971). 

Motion for nonsuit brings in question 
the sufficiency of all the evidence to take 
the case to the jury. State v. Sallie, 13 N.C. 
App. 499, 186 S.E.2d 667 (1972). 

When considering a motion for nonsuit 
the court is not concerned with the weight 
of the testimony but only with its suffi- 
ciency to carry the case to the jury and 
sustain the indictment. State v. McNeil, 
280 N.C. 159, 185 S.E.2d 156 (1971). 

On a motion for judgment as of nonsuit 
the defendant’s evidence, unless favorable 
to the State, is not to be taken into con- 
sideration; however, when not in conflict 
with the State’s evidence, it may be used 
to explain or clarify that offered by the 
State. State v. Jones, 280 N.C. 60, 184 
S.E.2d 862 (1971); State v. Sallie, 13 N.C. 
App. 499, 186 S.E.2d 667 (1972). 

On a motion to nonsuit, the defendant’s 
evidence which explains or makes clear 
the evidence of the State may be con- 
sidered. State v. Blizzard, 280 N.C. 11, 184 
S.E.2d 851 (1971). 

On a motion for nonsuit, defendant’s 
evidence which rebuts the inference of guilt 
may be considered when it is not incon- 
sistent with the State’s evidence. State v. 
Blizzard, 280 N.C. 11, 184 S.E.2d 851 
(1971). 

In considering a motion for judgment of 
nonsuit evidence of the defendant which 
is favorable to the State is considered, but 
his evidence in conflict with that of the 
State is not considered. State v. Price, 280 
N.C. 154, 184 S.E.2d 866 (1971). 

In considering a motion for nonsuit 
lodged at the close of all the evidence, any 
portion of defendant’s evidence which is 
favorable to the State and any portion of 
defendant’s evidence which explains or 
clarifies the State’s evidence is to be con- 
sidered, thus by omitting defendant’s evi- 
dence from the record on appeal, defen- 
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dant would deprive the State of the benefit 
of such portions of defendant’s evidence, 
which are entitled to consideration, State 
v. Paschall, 14 N.C. App. 591, 188 S.E.2d 
521 (1972). 

Evidence given by a qualified expert that 
fingerprints found at the scene of a crime 
correspond with those of an accused, when 
accompanied by substantial evidence of 
circumstances from which the jury can find 
that such fingerprints could have been im- 
pressed only at the time the offense was 
committed, is sufficient to withstand a 
motion for nonsuit. State v. Reynolds, 18 
N.Cy App. 10, 195 S.E.2d 581) (1973); 

Same—Circumstantial Evidence.— 

Motion to nonsuit should be denied if 
there is substantial evidence tending to 
prove each essential element of the offense 
charged. This rule applies whether the evi- 
dence is direct or circumstantial, or a com- 
bination of both. State v. Stephens, 244 
N.C. 380, 93 S.E.2d 431 (1956). 

The rule for determining the sufficiency 
of circumstantial evidence to withstand a 
motion for judgment as in case of nonsuit 
as set forth in State v. Stephens, 244 N.C. 
380, 93 S.E.2d 431 (1956), is established 
law in this jurisdiction. State v. Chavis, 
270 N.C. 306, 154 S.E.2d 340 (1967). 

When the motion questions the suff- 
ciency of circumstantial evidence, the 
question for the court is whether a reason- 
able inference of defendant’s guilt may be 
drawn from the circumstances. State v. 
Spencer 281, NiC.. 012190187) Si pda 779 
(1972). 

To warrant a conviction on circumstan- 
tial evidence, the facts and circumstances 
must be sufficient to constitute substantial 
evidence of every essential element of the 
crime charged. State v. Blizzard, 280 N.C. 
11, 184 S.E.2d 851 (1971). 

When the facts and circumstances war- 
ranted by the evidence do no more than 
raise a suspicion of guilt, they are insuffi- 
cient to make out a case and a motion to 
dismiss should be allowed. State v. Bliz- 
zard, 280 N.C. 11, 184 S.E.2d 851 (1971). 

Regardless of whether the evidence is 
direct, circumstantial, or both, if there is 
evidence from which a jury could find that 
the offense charged has been committed 
and that defendant committed it, the mo- 
tion to nonsuit should be overruled. State 
v. McNeil, 280 N.C. 159, 185 S.E.2d 156 
(1971). 


When a motion is made for a judgment 
of nonsuit or for a directed verdict of not 
guilty, the trial judge must determine 
whether there is substantial evidence of 
every essential element of the offense, and 
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immaterial whether the substantial 
evidence is circumstantial, or direct, or 
both. State v. Jones, 280 N.C. 60, 184 
S.E.2d 862 (1971). 

Where all of the evidence introduced by 
the State is circumstantial in nature, it is 
not necessary that such evidence must 
establish facts so connected and related as 
to point unerringly to defendant’s guilt 
and exclude any other reasonable hypoth- 
esis, but only that there be substantial evi- 
dence of all elements of the crime sufficient 
to submit the case to the jury. State v. 
Griffin, 18 N.C. App. 14, 195 S.E.2d 569 
(1973). 

Same—When State’s Evidence Is Con- 
flicting.— 

The introduction in evidence by the 
State of a statement made by defendant 
which may tend to exculpate him, does not 
prevent the State from showing that the 
facts concerning the homicide were dif- 
ferent from what the defendant said about 
them. State v. Bolin, 281 N.C. 415, 189 
S.E:2d 235 (1972). 


Same—When State Is Bound by Defen- 
dant’s Extrajudicial Statement.—When the 
State introduced the defendant’s extrajudi- 
cial statement, it was bound by what he 
said except insofar as it was contradicted 
and shown to be false. State v. Bolin, 281 
NIG) 4155189 5.1 2d 285 (1972). 

When the State introduces in evidence 
exculpatory statements of the defendant 
which are not contradicted or shown to be 
false by any other facts or circumstances 
in evidence, the State is bound by these 
statements. State v. Bolin, 281 N.C. 415, 
189 S.E.2d 235 (1972). 


Same—Prosecution for Homicide.— 

When the evidence taken in the light 
most favorable to the State, is sufficient 
to require submission of the case to the 
jury on the charge of second-degree murder 
and the lesser included offense of volun- 
tary manslaughter, the judge does not com- 
mit error in denying defendant’s motion 
for nonsuit made at the close of all the evi- 
dence. State v. Barr, 15 N.C. App. 116, 189 
S.E.2d 638 (1972). 


The evidence was sufficient to be sub- 
mitted to the jury on the issue of defen- 
dant’s guilt of second degree murder of 
a three-year-old child where it tended to 
show that the child died as a result of re- 
ceiving a severe blow on her abdomen, that 
the blow was received at a time when 
defendant and the child were alone to- 
gether in a house trailer, that the blow 
causing death left a bruise mark on the 
child’s abdomen which closely approxi- 
mated the size and shape of the heel of a 
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man’s boot, that defendant was wearing 
boots, that there were other bruises and 
cuts on the head and body which occurred 
close to or at the time of death, that the 
child had been horribly abused over a 
period of time prior to her death and that 
such abuse did not commence until defen- 
dant started living in the trailer with the 
child’s mother. State v. Sallie, 13 N.C. 
App. 499, 186 S.E.2d 667 (1972). 

Where the State’s evidence established a 
brutal murder, showed that defendant had 
the opportunity to commit it and raised 
suspicion in imaginative minds, it did not 
suffice to sustain a conviction. State v. 
Jones, 280 N.C. 60, 184 S.E.2d 862 (1971). 

Although the evidence raises suspicions 
as to defendant’s involvement and possible 
guilt in respect of the death of the de- 
ceased the State failed to offer substantial 
evidence that the bullet which caused death 
was from a pistol fired by defendant. On 
account of the inadequacy of the evidence 
in respect of this essential element of the 
crime charged, the circumstantial evidence 
was held insufficient for submission to the 
jury. State v. Allred, 279 N.C. 398, 183 
S.E.2d 553 (971). 

Evidence was sufficient in a murder case 
to withstand nonsuit where it tended to 
show that defendant and her deceased 
husband were driving along a rural road at 
the time of the homicide, that five gunshots 
sounded in rapid succession as the car 
came to a halt, that five bullet holes were 
observed on the right side of deceased’s 
head, that a .22 caliber six-shot revolver 
was on the seat beside deceased when an 
officer arrived, that a search of defendant’s 
purse revealed five spent .22 caliber car- 
tridge casings, that deceased had changed 
his life-insurance beneficiary to his wife’s 
name two months before his death, and 
that defendant had previously threatened to 
kill her husband. State v. Griffin, 18 N.C. 
App. 14, 195 S.E.2d 569 (1973). 

Same — Personal Presence of Defen- 
dant.— 

When two or more persons aid and abet 
each other in the commission of a crime, 
all being present, all are principals and 
equally guilty without regard to which one 
actually commits the offense. State v. 
Wright, 18 N.C. App. 76, 195 S.E.2d 801 
(1973). 

In a prosecution charging defendant with 
larceny of $15 from the victim, evidence 
was sufficient to be submitted to the jury 
where it tended to show that defendant 
was present when the purse snatcher 
snatched the victim’s purse, that he im- 
mediately ran away with the purse 
snatcher, that he accompanied the purse 
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snatcher on foot down the street some 
several minutes later, that he entered a 
department store with the purse snatcher 
for the purpose of making a purchase, and 
that he fled when accosted by police of- 
ficers. State v. Rankin, 18 N.C. App. 252, 
196 S.E.2d 621 (1973). 

Same—Breaking and Entering and Lar- 
ceny.— Where the evidence tended to show 
that fingerprints on vending machines in 
the refreshment area of a manufacturing 
company matched those of defendant, that 
the fingerprints could have been impressed 
only at the time the offenses charged were 
committed, that the refreshment area was 
not open to the public in general or to 
defendant in particular and that defendant 
had never lawfully been in or around the 
place of business before, evidence was suffi- 
cient to withstand nonsuit in a felonious 
breaking and entering and felonious lar- 
ceny case. State v. Reynolds, 18 N.C. App. 
10, 195 S.E.2d 581 (1973). 

Same—Manslaughter.—In a prosecution 
for manslaughter, defendant’s motion for 
nonsuit was properly denied where there 
was ample evidence that defendant op- 
erated his vehicle at the time in question 
at a speed in excess of the posted speed 
limit in a careless and reckless manner 
while under the influence of intoxicating 
beverages and that the death of the victim 
Was proximately caused by the culpable 
negligence of defendant. State v. Alexander, 
16 N.C. App. 95, 191 S.E.2d 395 (1972). 

Same—Public Drunkenness and Resist- 
ing Arrest.—In a prosecution for public 
drunkenness and resisting arrest, evidence 
was sufficient to withstand nonsuit where 
it tended to show that defendant was a 
passenger in a car whose driver was ar- 
rested for drunken driving, that defendant, 
who appeared to be drunk himself, got out 
of the car and cursed at police, that de- 
fendant was then arrested for public 
drunkenness but refused to get into the 
police car, and that he could not be con- 
trolled and spat in policeman’s face. State 
v. Foust, 18 N.C. App. 133, 196 S.E.2d 375 
(1973). 

Section 15-173.1 Does Not Change 
Waiver Rule in This Section.—The provi- 
sions of § 15-173.1, allowing review on ap- 
peal of the sufficiency of the State’s evi- 
dence in a criminal case without regard to 
whether motion for nonsuit has been made 
or not, does not change the rule in this 
section which provides that if the defen- 
dant introduces evidence, he thereby waives 
any motion for dismissal or judgment as 
in case of nonsuit which he may have made 
prior to the introduction of his evidence 
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and cannot urge such prior motion as 
ground for appeal. State v. Paschall, 14 
N.C. App. 591, 188 S.E.2d 521 (1972), 

Variance.— 

The defendant in a criminal action may 
raise the question of variance between the 
indictment and proof by a motion for non- 
suit. State v. Bell, 270 N.C. 25, 153 S E.2d 
741 (1967); State v. Overman, 257 N.C. 
464, 125 S.E.2d 920 (1962). 

A fatal variance results in larceny cases 
where title to the property is laid in one 
person by the indictment and proof shows 
it in another. State v. Spillars, 280 N.C. 
341, 185 S.E.2d 881 (1972). 

In a prosecution on indictment charging 
the larceny of personal property of a 
named person, where evidence tended to 
show that the only property missing was 
that belonging to another person the mo- 
tion for judgment as of nonsuit on the 
ground of fatal variance should have been 
granted. State v. Thompson, 280 N.C. 202, 
185 S.E.2d 666 (1972). 

Demurrer to the Evidence Properly De- 
nied.— 

See State v. Hill, 266 N.C. 103, 145 
S.E.2d 346 (1965) (prosecution for assault 
with a brick); State v. Burgess, 266 N.C. 
363, 145 S.E.2d 905 (1966) (prosecution 
for larceny). 

Assignment of Error Where Defendant 
Has Offered Evidence in His Own Behalf. 
—Where defendant offers evidence in his 
own behalf, his assignment of error must 
be directed to the court’s refusal to grant 
his motion for compulsory nonsuit at the 
close of all the evidence. State v. Jones, 
6,N.C. App. 712,171. SB odav7eciogo a 

Supreme Court Will Consider Only De- 
nial of Motion Made at Close of All the 
Evidence.—Where defendant offered evi- 
dence after his motion for judgment as of 
nonsuit at the close of the State’s evidence, 
the Supreme Court on appeal will consider 
only the denial of the motion made at the 
close of all the evidence, and the court 
must act in light of all the evidence. State 
v. Robbins, 275 N.C. 537, 169 S.E.2d 858 
(1969). 

Judgment of Nonsuit Has Effect of 
Verdict of “Not Guilty”.—Whether correct 
or erroneous, a judgment of nonsuit has 
the force and effect of a verdict of “not 
guilty.”’ State v. Ballard, 280 N.C. 479, 186 
S.E.2d 372 (1972). 


Applied in State v. Frazier, 268 N.C. 
249, 150 S.E.2d 431 (1966); State v. 
Canady, 8 N.C. App. 320, 174 §.E.2d 140 
(1970); State v. Stevens, 9 N.C. App. 665, 
177 S.E.2d 339 (1970); State v. Pitts, 10 
N.C. App. 355, 178 S.E.2d 632 (1971); State 
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v. Harvey, 281 N.C. 1, 187 S.E.2d 706 39 (1969); State v. Collins, 5 N.C. App. 
(1972); State v. Fountain, 282 N.C. 58, 191 516, 168 S.E.2d 514 (1969); State v. Parker, 
S.E.2d 674 (1972); State v. Davis, 282 N.C. 279 N.C. 168, 181 S.E.2d 432 (1971); State 
107, 191 S.E.2d 664 (1972). v. Williams, 13 N.C. App. 233, 185 S.E.2d 

Cited in State v. Meadows, 272 N.C. 27 (1971); State v. Black, 14 N.C. App. 373, 
327, 158 S.E.2d 638 (1968); State v. How- 188 S.E.2d 634 (1972); State v. Wiggins, 
ard, 274 N.C. 186, 162 S.E.2d 495 (1968); 16 N.C. App. 527, 192 S.E.2d 680 (1972). 
State v. Conrad, 275 N.C. 342, 168 S.E.2d 


§ 15-173.1. Review of sufficiency of evidence on appeal.—The suffi- 
ciency of the evidence of the State in a criminal case is reviewable upon appeal 
without regard to whether a motion has been made pursuant to G.S. 15-173 in the 
trial court. (1967, c. 762.) 


This Section Does Not Change Waiver motions for nonsuit or directed verdict at 
Rule in § 15-173.—The provisions of this the close of the State’s evidence and at the 
section, allowing review on appeal of the conclusion of all the evidence. State v. 
sufficiency of the State’s evidence in a Robinson, 13 N.C. App. 200, 184 S.E.2d 
criminal case without regard to whether 888 (1971). 
motion for nonsuit has been made or not, Applied in State v. Conrad, 275 N.C. 
does not change the rule in § 15-173 which 342, 168 S.E.2d 39 (1969); State v. Canady, 
provides that if the defendant introduces 8 N.C. App. 320, 174 S.E.2d 140 (1970); 
evidence, he thereby waives any motion State v. Pitts, 10 N.C. App. 355, 178 $.E.2d 
for dismissal or judgment as in case of 632 (1971); State v. Williams, 13 N.C. App. 
nonsuit which he may have made prior to 233, 185 S.E.2d 27 (1971); State v. Black, 
the introduction of his evidence and cannot 14 N.C. App. 373, 188 S.E.2d 634 (1972); 
urge such prior motion as ground for ap- State v. Hamlin, 15 N.C. App. 561, 190 
peal. State v. Paschall, 14 N.C. App. 591, S.E.2d 394 (1972); State v. Wiggins, 16 


188 S.E.2d 521 (1972). N.C. App. 527, 192 S.E.2d 680 (1972). 
Review by Court of Appeals.—Pursuant Quoted in State v. Davis, 273 N.C. 349, 

to this section the Court of Appeals re- 160 S.E.2d 75 (1968). 

views the sufficiency of the evidence to Cited in State v. Broadnax, 13 N.C. App. 


sustain the verdict in a criminal case, not- 319, 185 S.E.2d 442 (1971). 
withstanding the defendant failed to make 


§ 15-174. New trial to defendant. 


Discretion of Trial Court.—The granting in the sound discretion of the trial court. 
of a new trial in a criminal case on the State v. Blalock, 13 N.C. App. 711, 187 
ground of newly discovered evidence rests S.E.2d 404 (1972). 


§ 15-175. Nol. pros. after two terms; when capias and subpoenas 
to issue. 


Editor’s Note.—For note on nolle pros- Applied in Klopfer v. North Carolina, 
equi with leave, see 44 N.C.L. Rev. 1126 368 U.S. 213, 87 Sup. Ct. 226, 17 L. Ed. 2d 
(1966). 141 (1967). 


§ 15-176. Prisoner not to be tried in prison uniform. 

This section does not explicitly make it entirely as the result of their own refusal 
unlawful for a defendant to be tried in to wear the other clothing offered or to 
prison clothes. State v. Westry, 15 N.C. obtain other attire suffer prejudice, if any, 
App. 1, 189 S.E.2d 618 (1972). entirely as a result of their own making. 

Where Defendants Refuse to Wear Other State v. Westry, 15 N.C. App. 1, 189 S.E.2d 
than Prison Clothing.— Defendants who 618 (1972). 
are tried in a gray shirt and gray trousers, 


§ 15-176.1. Solicitor may argue for death penalty. 


Policy of State——It is the policy of this punishment by imprisonment for life. State 
State, as declared in N.C. Const., Art. XI, v. Westbrook, 279 N.C. 18, 181 S.E.2d 572 
§ 1, and by the General Assembly in § (1971). 

14-17, that one convicted of murder in the The State is entitled to ask the jury, not 
first degree, after a fair trial in accordance only to find the defendant guilty of murder 
with the law, shall be put to death if the in the first degree, but also to impose the 
jury does not, in its discretion, recommend death penalty, and it follows, necessarily, 
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that it may introduce evidence, otherwise 
competent, to support such a verdict. State 
v. Westbrook, 279 N.C. 18, 181 S.E.2d 572 
(1971). 

Prosecuting Attorney Need Not Be 
Neutral. — In the discharge of his duties 
the prosecuting attorney is not required to 
be, and should not be, neutral. He is not 
the judge, but the advocate of the State’s 
interest in the matter at hand. State v. 
Westbrook, 279 N.C. 18, 181 S.E.2d 572 
(1971). 

The argument of counsel must be left 
largely to the control and discretion of the 
presiding judge. State v. Westbrook, 279 
N.C. 18, 181 S.E.2d 572 (1971). 


And counsel must be allowed wide lati- 
tude in the argument of hotly contested 
cases. State v. Westbrook, 279 N.C. 18, 
181 S.E.2d 572 (1971). 


Scope of Proper Argument.—The prose- 
cuting attorney may not, by argument, in- 
sinuating questions, or other means, place 
before the jury incompetent and prejudicial 
matters not legally admissible in evidence, 
and may not travel outside of the record 
or inject intc his argument facts of his 
own knowledge or other facts not included 
in the evidence. State v. Westbrook, 279 
N.C. 18, 181 S.E.2d 572 (1971). 


The prosecuting attorney may use ap- 
propriate epithets which are warranted by 
the evidence. State v. Westbrook, 279 N.C. 
16,181 ».u.2d0 572 (1971). 

And he may vigorously urge the jury to 
convict and to impose the death penalty in 
the light of the evidence. State v. West- 
Broowen eet 16, 161. 9.1.20, 572. (1971). 

The grand jury, an agency of the State, 
after investigation according to law, in- 
dicted the defendant for murder in the first 
degree, and the solicitor, an officer of the 
State, after investigation, determined, on 
behalf of the State, that the defendant 
should be tried for this offense and that 
the death penalty should be sought. These 
determinations having been made on be- 
half of the State, it was the right and duty 
of the prosecvting attorney, vigorously, 
but fairly and in accordance with law, both 
in the presentation of evidence and in his 
argument, to seek that result. State v. 
Westbrook, 279 N.C. 18, 181 S.E.2d 572 
(1971). 

Vigorous Denunciation of Defendant.— 
If the prosecuting attorney passed over 
the boundary of his right and duty in his 
argument to the jury by his vigorous de- 
nunciation of the defendant and thereby 
denied him a fair trial, the defendant is 
entitled to a new trial. State v. Westbrook, 
279 N.C, 18, 181 S.E.2d 572 (1971). 
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Characterization of Defendant in Un- 
complimentary Terms.—When the prose- 
cuting attorney does not go outside of the 
record and his characterizations of the de- 
fendant are supported by evidence, the de- 
fendant is not entitled to a new trial by 
reason of being characterized in uncompli- 
mentary terms in the argument. State v. 
Westbrook, 279 N.C. 18, 181 S.E.2d 572 
(1971). 

The Supreme Court must determine 
whether the solicitor violated the right of 
the defendant to a fair trial by the nature 
of his argument to the jury, from the rec- 
ord, irrespective of its view as to the 
policy of the State with regard to the pun- 
ishment of the offense in question and 
without regard to the sufficiency of the 
evidence to support the verdict and sen- 
tence. State v. Westbrook, 279 N.C. 18, 
181) S:H2d) 572+(1971), 

Arguments by Solicitor Held Proper, 
etc.— 

See State v. Spence, 271 N.C. 23, 155 
S.E.2d 802 (1967). 

In a first-degree murder prosecution, it 
was permissible for the solicitor to argue 
that in view of the brutality of defendant’s 
conduct in the killing of his victim, the 
jury should find the defendant guilty of 
murder in the first degree without any 
recommendation that punishment be life 
imprisonment. State v. Williams, 276 N.C. 
703, 174 S.E.2d 503 (1970). 

Where the prosecuting attorney, while 
making a vigorous plea for the imposition 
of the death penalty, did not depart from 
or distort the record, and there was 
nothing in his argument which would tend 
to mislead the jury or deprive the defen- 
dant of a fair trial, the argument was 
proper. State v. Westbrook, 279 N.C. 18, 
181 S.E.2d 572 (1971). 

A judgment imposing the death penalty 
was affirmed, although the solicitor re- 
viewed the evidence and argued with great 
zeal and fervor that in the light of the 
defendant’s conduct in connection with the 
killing of the victim, the punishment there- 
for should be death and the jury should 
bring a verdict of guilty of murder in the 
first degree without a recommendation that 
the punishment should be life imprison- 
ment. State v. Westbrook, 279 N.C. 18, 
181 S.E.2d 572 (1971). 

Arguments Held Improper.—Where the 
prosecuting attorney, in his argument, 
traveled outside the record, used language 
offensive in its nature, and, in support of 
his plea for the death penalty, injected into 
his argument his own account of his record 
as a solicitor in other cases for the purpose 
of persuading the jury that he did not 
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ask the death penalty where it was not State v. Westbrook, 279 N.C. 18, 181 
deserved, the argument was improper. 5.E.2d 572 (1971). 


§ 15-176.2: Repealed by Session Laws 1973, c. 44, s. 1. 


Cross Reference.—As to credits against of prison privileges, see §§ 15-196.1 
the service of sentences and for attainment through 15-196.4. 


ARTICLE 18. 
Appeal, 


§ 15-177.1. Appeal spon justice of the peace or inferior court; trial. 
anew or de novo. 


Right of Appeal Secures Constitutional S.E.2d 765 (1970); State v. Coats, 17 N.C. 
Right to Trial by Jury.—The fact that a App. 407, 194 S.E.2d 366 (1973). 
right of appeal was given where the de- When an appeal of right is taken to the 
fendant was convicted in the lower court superior court in contemplation of law it 
without the intervention of a jury has gen- is as if the case had been brought there 
erally been regarded as a sufficient reason, originally and there had been no previous 
in support of the validity of such trials trial. The judgment appealed from is com- 
without a jury in the inferior tribunal, as pletely annulled and is not thereafter avail- 
by appealing the defendant secures his able for any purpose. State v. Sparrow, 
right to a jury trial, in the superior court, 276 N.C. 499, 173 S.E.2d 897 (1970); State 
and therefore cannot justly complain that v. Coats, 17 N.C. App. 407, 194 S.E.2d 366 
he has been deprived of his constitutional (1973). 


right. State v. Spencer, 276 N.C. 535, 173 Defendants are entitled to a trial de novo 
S.E.2d 765 (1970); State v. Coats, 17 N.C. in the superior court even though their 
App. 407, 194 $.E.2d 366 (1973). trials in the inferior court were free from 


A defendant has the right to appeal free error. State v. Spencer, 276 N.C. 535, 173 
of the fear of reprisal on the part of the S.E.2d 765 (1970). 
sentencing judge. Wood v. Ross, 434 F.2d Upon appeal from a county court to the 
297 (4th Cir. 1970). superior court, a defendant, by virtue of 

Annulment of Judgment Appealed from. the provisions of this section, is entitled to 
— When appeals are taken from a justice’s a trial de novo by a jury, without prejudice 
court upon questions of law and fact, the from the former proceedings of the court 
judgment appealed from is completely an- below, and regardless of his plea of guilty 
nulled, and is not thereafter available for and the judgment pronounced thereon in 
any purpose. Wood v. Ross, 434 F.2d 297 the county court. State v. Broome, 269 


(4th Cir. 1970). N.C. 661, 153 §.E.2d 384 (1967). 
Definition.—The words “without prej- Whenever the accused in a criminal ac- 

udice from the former proceedings of the tion appeals to the superior court from an 

court below, irrespective of the plea en- inferior court, the action is to be tried 


tered or the judgment pronounced there- anew from the beginning to the end in the 
on” mean, among other things, that evi- superior court on both the law and the 
dence as to a plea of guilty entered by a_ facts, without regard to the plea, the trial, 
defendant in the inferior court is not com-_ the verdict, or the judgment in the inferior 
petent against him on his trial de novo on’ court. Spriggs v. North Carolina, 243 F. 
his appeal in the superior court. To hold Supp. 57 (M.D.N.C. 1965); Doss v. North 
otherwise in a criminal case on appeal Carolina, 252 F. Supp. 298 (M.D.N.C. 
would render meaningless the words “with- 1966). 


out prejudice’ and “irrespective of the By virtue of this section whenever the 
plea entered.” State v. Overby, 4 N.C. App. accused in a criminal action appeals to the 
280, 166 S.E.2d 461 (1969). superior court from an inferior court, the 


Trial De Novo.—It is established law action is to be tried anew from the begin- 
in this State that trial de novo in the’ ning to the end in the superior court on 
superior court is a new trial from begin- both the law and the facts, without regard 
ning to end, on both law and facts, disre- to the plea, the trial, the verdict, or the 
garding completely the plea, trial, verdict judgment in the inferior court. State v. 
and judgment below; and the superior Stilley, 4 N.C. App. 638, 167 S.E.2d 529 
court judgment entered upon conviction (1969). 
there is wholly independent of any judg- When a defendant in a criminal action 
ment which was entered in the inferior appeals to the superior court from an in- 
court. State v. Spencer, 276 N.C. 535, 173  ferior court, he is entitled to a trial anew 
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and de novo by a jury from the beginning 
to the end in the superior court on both 
the law and the facts, without regard to 
the plea, the trial, the verdict, or the 
judgment in the inferior court. State v. 
Overby, 4 N.C. App. 280, 166 S.E.2d 461 
(1969). 

The primary purpose of this section is 
to allow a completely new trial in superior 
court without the burden of the plea, judg- 
ment, or proceedings in the inferior court 
in the trial from which defendant appealed, 
but this section does not remove from con- 
sideration in the trial de novo the plea, 
judgment, and proceedings of a trial in dis- 
trict court which occurred prior to the 
trial appealed from. State v. Coats, 17 N.C. 
App. 407, 194 S.E.2d 366 (1973). 

This section constitutes no impediment 
upon defendant’s right to assert his plea of 
former jeopardy upon his trial de novo in 
superior court. State v. Coats, 17 N.C. App. 
407, 194 S.E.2d 366 (1973). 

A superior court judge erred in declaring 
this section unconstitutional upon an er- 
roneous determination that this section 
bars a plea of former jeopardy upon de- 
fendant’s trial de novo. State v. Coats, 17 
N.C. App. 407, 194 S.E.2d 366 (1973). 

Sentence of Superior Court, etc.— 

In accord with original. See State v. 
Morris, 2 N.C. App. 262, 163 S.E.2d 108 
(1968); State v. Thompson, 2 N.C. App. 
508, 163 S.E.2d 410 (1968); State v. Spar- 
row, 276 N.C. 499, 173 S.E.2d 897 (1970). 

Upon appeal! from an inferior court for 
a trial de novo in the superior court, the 
superior court may impose punishment in 
excess of that imposed in the inferior court 
provided the punishment imposed does not 
exceed the statutory maximum. State v. 
Spencer, 276 N.C. 535, 173 S.E.2d 765 
(1970); State v. Coats, 17 N.C. App. 407, 
194 S.E.2d 366 (1973). 


In the sound discretion of the superior 
court judge, the defendant’s sentence may 
be lighter or heavier than that imposed in 
the district court. State v. Spencer, 276 
N.C. 535, 173 S.E.2d 765 (1970). 


And Imposition of Heavier Sentence 
Does Not Violate Constitutional or Statu- 
tory Rights.—The fact that a defendant 
received a greater sentence in the superior 
court than he received in a recorder’s court 
is no violation of his constitutional or 
statutory rights. State v. Sparrow, 276 
N.C. 499, 173 S.E.2d 897 (1970); State v. 
Coats, 17 N. C. App. 407, 194 S.E.2d 366 
(1973). 

The fact that defendants received a 


greater sentence in the superior court than 
they received in the district court is no 
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violation of their constitutional rights. 
State v. Spencer, 276 N.C. 535, 173 S.E.2d 
765 (1970). 

But Reasons for Heavier Sentence Must 
Affirmatively Appear.—Whenever a judge 
imposes a more severe sentence upon a de- 
fendant after a new trial, the reasons for 
his doing so must affirmatively appear. 
Those reasons must be based upon objec- 
tive information concerning identifiable 
conduct on the part of the defendant 
occurring after the time of the original 
sentencing proceeding. And the factual 
data upon which the increased sentence is 
based must be made part of the record, so 
that the constitutional legitimacy of the 
increased sentence may be fully reviewed 
on appeal. State v. Sparrow, 276 N.C. 499, 
173 S.E.2d 897 (1970). 

A more stringent sentence on appeal 
constitutes withdrawal of federal due pro- 
cess when there is no proof of intervening 
detrimental deportment. Wood v. Ross, 
434 F.2d 297 (4th Cir. 1970). 

A defendant can be tried solely on the 
appeal, but only then with assurance of no 
enhancement of punishment in the event 
of another conviction without proof of 
supervening misconduct. Wood v. Ross, 
434 F.2d 297 (4th Cir. 1970). 

Where the record reveals nothing which 
warrants the imposition of the harsher 
sentence at the de novo trial in the superior 
court, the harsher active and suspended 
sentences imposed at the trial de novo 
were a denial of due process. McDougald 
yitivesters) (321(cFs :Supp. 949) CB DaNse: 
1971). 

A judge may constitutionally impose a 
harsher sentence at a new trial only if his 
reasons for doing so affirmatively appear 
and are based on adequate factual data of 
objective information appearing of record 
concerning identifiable conduct on the part 
of the defendant occurring after the time 
of the original sentencing proceeding; and 
the rationale underlying this holding is 
equally valid where the petitioner has “ap- 
pealed” his original conviction and received 
harsher sentence upon a trial de novo. 
McDougald v. Ivester, 321 F. Supp. 943 
CEN hoe OTL), 


Where petitioner was tried and convicted 
in the general county court of Buncombe 
County upon the charge of driving while 
intoxicated and was sentenced to imprison- 
ment for nine months, and on appeal to 
the Superior Court of Buncombe County 
he was again convicted and sentenced to 
imprisonment for two years, and where the 
record revealed nothing which warranted 
the increased punishment, the harsher 
sentence on the second trial was a denial 
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of federal due process. McDougald v. Absence of Original Warrant as Ground 
Ivester, 321 F. Supp. 943 (E.D.N.C. 1971). for Attacking Jurisdiction of Superior 
In the superior court the defendant may Court—In North Carolina appeals to the 
be tried upon the original accusation of superior court from inferior courts, a de- 
the district court and without an indict- fendant may be tried on the original war- 
ment by a grand jury. State v. Thompson, rant issued in the inferior court, but only 
2 N.C. App. 508, 163 S.E.2d 410 (1968). after a defendant has been tried and con- 
Judge of superior court is necessarily re- victed on the original warrant in the in- 
quired to enter his own independent judg- ferior court. Therefore. petitioner may at- 
ment, since the trial in the superior court tack the jurisdiction of the superior court 
is without regard to the proceedings in the by attacking the absence of the original 
inferior court. Spriggs v. North Carolina, warrant. Spriggs v. North Carolina, 243 F. 
243 F. Supp. 57 (M.D.N.C. 1965); Doss v. Supp. 57 (M.D.N.C. 1965). 
North Carolina, 252 F. Supp. 298 (M.D.- Absence of Counsel in Inferior Court.— 
N.C. 1966). Where petitioner is given a trial de novo 
Amendment to Warrant—As a general in the superior court with the aid and bene- 
proposition the superior court, on an ap-_ fit of counsel, and nothing done in the in- 
peal from an inferior court upon a convic-  ferior court is used against him or to his 
tion of a misdemeanor, has power to al- prejudice, lack of counsel in the inferior 
low an amendment to the warrant, pro- court in no way denies petitioner due pro- 
vided the charge as amended does not cess of law. Doss v. North Carolina, 252 F. 
change the offense with which defendant Supp. 298 (M.D.N.C. 1966). 


was originally charged. State v. Thomp- Cited in State v. Speights, 280 N.C. 137, 
son, 2 N.C. App. 508, 163 S.E.2d 410 185 S.E.2d 152 (1971); Perry v. Blackledge, 
(1968). 453 F.2d 856 (4th Cir. 1971). 


§ 15-179. When State may appeal.—An appeal to the appellate division 
or superior court may be taken by the State in the following cases, and no other. 
Where judgment has been given for the defendant— 


(1) Upon a special verdict. 

(2) Upon a demurrer. 

(3) Upon a motion to quash. 

(4) Upon arrest of judgment. 

(5) Upon a motion for a new trial on the ground of newly discovered evidence, 
but only on questions of law. 

(6) Upon declaring a statute unconstitutional. 

(7) Upon a motion to bar prosecution based on the prohibition against double 
jeopardy. (Cede, s. 1237; Rev., s. 3276; C. S., s. 4649; 1945, c. 701; 
1969, c. 44, s. 35; 1973, c. 467.) 


Editor’s Note.— Harrell, 279 N.C, 464,) 183 S.E.ga63s8 
The 1969 amendment substituted “appel- (1971). 

late division” for ‘Supreme Court”~in the Right Is Statutory.— 

first sentence. As a general rule the prosecution cannot 
The 1973 amendment added subdivision appeal or bring error proceedings from a 

Vat judgment in favor of the defendant in a 
Legislative Intent. — The General As- criminal case, in the absence of a statute 


sembly, by the 1945 amendment to this clearly conferring that right. State v. 
section, intended to give the State the right Horton, 7 N.C. App. 497, 172 S.E.2d 887 
to appeal when a criminal action is dis- (1970); State v. Harrell, 279 N.C. 464, 183 
missed on the ground the statute purporting S.E.2d 638 (1971). 
to create and to define the purported crim- When Subdivision (6) of Section Gives 
inal offense on which the prosecution is Right to Appeal—Subdivision (6) of this 
based is unconstitutional and therefore af- section gives the State the right to appeal 
fords no basis for such prosecution. State when a criminal action is dismissed on the 
v. Vaughan, 268 N.C. 105, 150 S.E.2d 31 ground that the statute purporting to create 
(1966). and to define the purported criminal of- 
Strict Construction.—Statutes authoriz- fense on whic’ the prosecution is based is 
ing an appeal by the prosecution will be unconstitutional and therefore affords no 
strictly construed. State v. Horton, 7 N.C. _ basis for such prosecution. State v. Harrell, 
App. 497, 172 S.E.2d 887 (1970); State v. 279 N.C. 464, 183 S.E.2d 638 (1971). 
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Subdivision (6) of this section does not 
give the State the right to appeal from a 
judgment of “not guilty” notwithstanding 
the finding that the judgment is based in 
part on a finding that the statute under 
which defendant is charged is unconstitu- 
tional. State v. Harrell, 279 N.C. 464, 183 
S.E.2d 638 (1971). 

Designation of Proper Court for Appeal. 
—If the State’s right to appeal arises in the 
district court, the appeal is to the superior 
court; if it arises in the superior court, the 
appeal is to the appellate division. State v. 
Greenwood, 12 N.C. App. 584, 184 S.E.2d 
386 (1971). 

Section Does Not Specify Trial to Be De 
Novo.—This section permits the State to 
appeal under the limited circumstances 
enumerated but does not specify that the 
trial must be de novo. State v. Greenwood, 
12 N.C. App. 584, 184 S.E.2d 386 (1971). 

The word “demurrer,” etc.— 

The word “demurrer” is used in this 
section in its usual and ordinary signifi- 
cance, as understood and defined in crim- 
inal pleading. In criminal law a demurrer 
is a pleading by which the legality of the 
last preceding pleading is denied and put 
in issue, and the issue is then determined 
by the court. A demurrer is pleaded either 
to the indictment or to a special plea. State 
v. Horton, 7 N.C. App. 497, 172 S.E.2d 
887 (1970). 

A “motion to quash” is designed to test 
the validity of a warrant or bill of indict- 
ment. State v. Horton, 7 N.C. App. 497, 
172 §.E.2d 887 (1970). 

Motion to Dismiss Not Included.—This 
section does not list “upon a motion to 
dismiss” as one of the instances in which 
the State can appeal from an adverse 
judgment. State v. Horton, 7 N.C. App. 
497, 172 S.E.2d 887 (1970). 

Defendant’s motion to dismiss a prose- 
cution on the ground that he had been 
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denied his constitutional right to a speedy 
trial is neither a demurrer nor a motion to 
quash within the meaning of this section. 
State v. Horton, 7 N.C. App. 497, 172 
S.E.2d 887 (1970). 

Order of Mistrial Not Included. — The 
judgments from which the State can ap- 
peal are listed in this section, and an order 
of mistrial is not included therein. State v. 
Allen, 279 N.C. 492, 183 S.E.2d 659 (1971). 

The State has no right of appeal from an 
order of mistrial. State v. Helms, 16 N.C. 
App. 162, 191 S.E.2d 375 (1972). 

No Appeal from Judgment as in Case of 
Nonsuit.—This section contains no provi- 
sion authorizing an appeal by the State 
from a judgment as in case of nonsuit. 
State v. Vaughan, 268 N.C. 105, 150 S.E.2d 
31 (1966). 

The 1945 amendment to this section does 
not authorize an appeal by the State from 
a judgment as in case of nonsuit notwith- 
standing such judgment is based in part 
upon a ruling that a statute purporting to 
create a rule of evidence is unconstitutional. 
State v. Vaughan, 268 N.C. 105, 150 
S.E.2d 31 (1966). 

Order Sustaining, etc.— 

In accord with 2nd paragraph in orig- 
inal. See State v. Peguise, 2 N.C. App. 
526, 163 S.E.2d 294 (1968). 

Applied in State v. Matthews, 270 N.C. 
35, 153 S.E.2d) 791 (1967); State v. Me- 
Bane, 276 N.C. 60, 170 S.E.2d 913 (1969); 
State v. Lassiter, 9 N.C. App. 255, 175 
SFn20d7689.0(1970)% “Statelive Coxgiiar Nee: 
App: §2215°185) S.E.2d 8319/1974) Statemy. 
Williams, 283 N.C. 550, 196 S.E.2d 756 
(1973)¢"State vo Coats) 174 NJC.4App. 407, 
194 S.E.2d 366 (1973). 


Cited in State v. Hundley, 272 N.C. 491, 
158 S.E.2d 582 (1968); State v. Dorsett, 3 
N.C. App. 331, 164 S.E.2d 607 (1968); 
state “vy, “Martin, 7° N:Ce App. (532.0174 
S.E.2d 47 (1970). 


§ 15-180. Appeal by defendant to appellate division.—In all cases of 
conviction in the superior court for any criminal offense, the defendant shall 
have the right to appeal, on giving adequate security to abide the sentence, judg- 
ment or decree of the apnellate division; and the appeal shall be perfected and 
the case for the appellate division settled, as provided in civil actions. CLS sic: 
VOcheeaser ies R,C., c. 4, .s. 21; Code, s. 1234: Rev., s/3277;'C. S.)'s, 4650: 


1969, c. 44, s. 36.) 

Cross References.— 

As to when appeal taken, see § 1-279. 

Editor’s Note.— 

The 1969 amendment substituted “appel- 
late division” for “Supreme Court” twice 
in the section. 

The rules governing appeals are manda- 
tory, not directory. State v. Lewis, 9 N.C. 
App. 323, 176 S.E.2d 1 (1970). 


The right of appeal is unlimited in the 
courts of North Carolina. State v. Darnell, 
266 N.C. 640, 146 S.E.2d 800 (1966). 


In criminal cases the right of appeal by 
a convicted defendant from a final judg- 
ment is unlimited in the courts of North 
Carolina. State v. Rhinehart, 267 N.C. 470, 
148 S.E.2d 651 (1966); State v. May, 8 
N.C. App. 423, 174 S.E.2d 633 (1970); 
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State v. Lowry, 10 N.C. App. 717, 179 
S.E.2d 888 (1971). 

In the same statute wherein provision 
was made for the organization of the 
Supreme Court in 1818, it was declared 
that appeals might be taken from the 
sentence or judgment of the superior court 
‘in any cause of action, civil or criminal,” 
thus establishing the policy, ever since 
adhered to, of unlimited right of appeal 
to the Supreme Court by any party ag- 
grieved. This right ought not to be de- 
nied or abridged, nor should the attempt 
to exercise this right impose upon the de- 
fendant an additional penalty or the en- 
largement of his sentence. State v. May, 
8 N.C. App. 423, 174 S.E.2d 633 (1970). 

And Is Easily Abused.—The unlimited 
right of a defendant to appeal is easily 
abused by an indigent defendant who may 
appeal without cost to himself. State v. 
Darnell, 266 N.C. 640, 146 S.E.2d 800 
(1966). 


This right of appeal is a substantial right. 
State v. Rhinehart, 267 N.C. 470, 148 
S.E.2d 651 (1966); State v. May, 8 N.C. 
Appiw42s.)1740 5. heed" 6307 (1970) +) tates vi 
Lowry, 10 N.C. App. 717, 179 S.E.2d 888 
(1971). 

And Sentence May Not Be Suspended 
on Conditions Conflicting with Such Right. 
—The execution of a sentence in a crimi- 
nal action may not be suspended on con- 
ditions that conflict with the defendant’s 
right of appeal. State v. Rhinehart, 267 
N.C. 470, 148 S.E.2d 651 (1966); State v. 
May, 8 N.C. App. 423, 174 S.E.2d 633 
(1970). 

It is an unwarram-d interference with 
defendant’s right of appeal where the trial 
court, upon learning of defendant’s inten- 
tion to appeal, strikes defendant’s sus- 
pended sentences and imposes active sen- 
tences. State v. May, 8 N.C. App. 423, 174 
S.E.2d 633 (1970). 


Authority of Court from Which Appeal 
Taken. — After an appeal is taken, the 
court from which it is taken has no au- 
thority with reference to the appellate 
procedure except that specifically conferred 
upon it by the statute. State v. Atkinson, 
275 N.C. 288, 167 S.E.2d 241 (1969). 


Period in Which Appeal to Be Taken.— 
Under this section and § 1-279 an appeal 
must be taken by a defendant in a criminal 
action within ten days after rendition of 
judgment, unless the record shows an ap- 
peal taken at the trial. Van Mitchell v. 
North Carolina, 247 F. Supp. 139 (E.D.N.C. 
1964). 

This section, by incorporating the pro- 
visions of § 1-279, provides that notice of 
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appeal must be filed within ten days after 
rendition of judgment. The constitution- 
ality of this requirement was upheld by 
the Supreme Court of the United States 
in Brown v. Allen, 344 U.S. 443, 73 Sup. 
Ct. 397, 97 L. Ed. 469 (1953 roxy, 
North Carolina, 266 F. Supp. 19 (E.D.N.C. 
1967). 

In the absence of a case on appeal served 
within the time fixed by the statute, or 
by valid enlargement, the appellate court 
will review only the record proper and 
determine whether errors of law are dis- 
closed on the face thereof. State v. Lewis, 
9 N.C. App. 323, 176 S.E.2d 1 (1970). 

Extension of Time for Serving State- 
ment of Case on Appeal.—Under this sec- 
tion and § 1-282, only the judge who tried 
a case can extend the time for serving the 
statement of the case on appeal. State v. 
Lewis, 9 N.C. App. 323, 176 S:.E.2d 1 
(1970). 

This section and § 1-282 do not authorize 
a trial judge to grant an appellant another 
extension of time to serve statement of 
case on appeal after the expiration of the 
session at which the judgment was entered. 
However, the trial judge is given authority 
to do this under Rule 50 of the Rules of 
Practice in the Court of Appeals. State v. 
Lewis, 9 N.C? App?°323, 7G orseca 1 
(1970). 

Appeal Lies Only from Final Judgment. 
—A denial of a motion to suppress evidence 
is not a final judgment, and therefore ap- 
peal from such an order is premature. State 
v. Bryant, 12 N.C. App. 530, 183 S.E.2d 
824 (1971). 

Exercise of Right, etc.— 

In accord with 1st paragraph in original. 
See State v. Rhinehart, 267 N.C. 470, 148 
S.E.2d 651 (1966). 

The trial judge may not impose a pen- 
alty on the exercise of the right to appeal. 
State v. Lowry, 10. N:Ci Appr ere nee 
S.E.2d 888 (1971). 

If an appeal is allowed, it is not to be 
supposed that any penalty is attached 
thereto or imposed as a result thereof. 
State v. May, 8 N.C. App. 423, 174 S.E.2d 
633 (1970). 

Increase in Sentence.—A trial judge may 
increase the sentence given a defendant 
only where the record does not sustain 
the suggestion that the defendant was 
being penalized for announcing his inten- 
tion to appeal. State v. Lowry, 10 N.C. 
App. 717, 179 S.E.2d 888 (1971). 

It is incumbent upon the trial judge to 
correct a sentence which is less than the 
statutory minimum in such a manner as to 
preclude any inference that the greater 
sentence was given as a penalty for exer- 
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cising the right of appeal. Such an infer- 
ence has a chilling effect on the exercise 
of the right to appeal and cannot be toler- 
ated. State v. Lowry, 10 N.C. App. 717, 
179 S.E.2d 888 (1971). 

Defendant Entitled to Lesser Sentence. 
—Where a defendant was convicted and 
sentenced to forty-five days in jail, and 
the minimum statutory sentence was six 
months, and the sentence was increased to 
six months only after the defendant had 
notified the court of his intention to appeal, 
the trial judge was held to have allowed 
the inference that the greater sentence was 
imposed as a penalty for exercising the 
right of appeal, and the defendant was en- 
titled to the lesser sentence. State v. 
Lowry, 10 N.C. App. 717, 179 S.E.2d 888 
(1971). 

Appeal Not Waived by Consent to 
Terms of Judgment.—Defendant’s consent 
to the terms of a judgment does not con- 
stitute a waiver of his right of appeal for 
errors to be assigned. State v. Rhinehart, 
267 N.C. 470, 148 S.E.2d 651 (1966); State 
v. May, 8 N.C. App. 423, 174 S.E.2d 633 
(1970). 

A defendant has the right to appeal even 
if he pleads guilty. State v. May, 8 N.C. 
App. 423, 174 S.E.2d 633 (1970). 

The views of counsel concerning the 
trial and probable outcome of an appeal 
are not permitted to thwart an indigent’s 
exercise of his right to appeal. Virgil v. 
Harris, 299 F. Supp. 509 (E.D.N.C. 1969). 

Every lawyer, retained or appointed, has 
a primary obligation to give his client 
sound professional advice and a candid 
opinion of the merits and probable result 
of an appeal, and to attempt to dissuade 
his client from appealing on frivolous 
grounds, but in the final analysis the de- 
cision to appeal belongs to the client. Vir- 
gil v. Harris, 299 F. Supp. 509 (E.D.N.C. 
1969). 

A layman is not required to act as co- 
counsel on appeal and to comb the record 
for errors in the trial for the benefit of 
court-assigned counsel. Virgil v. Harris, 
299 F. Supp. 509 (E.D.N.C. 1969). 


Withdrawal of Court-Appointed Counsel. 
—If a court-appointed counsel finds his 
case to be wholly frivolous, after a con- 
scientious examination of it, he should so 
advise the court and request permission 
to withdraw. That request must, however, 
be accompanied by a brief referring to any- 
thing in the record that might arguably 
support the appeal. A copy of counsel’s 
brief should be furnished the indigent and 
time allowed him to raise any points that 
he chooses; the court—not counsel—then 
proceeds, after a full examination of all the 
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proceedings, to decide whether the case is 
wholly frivolous. If it so finds it may 
grant counsel’s request to withdraw and 
dismiss the appeal insofar as federal re- 
quirements are concerned, or proceed to a 
decision on the merits, if state law so re- 
quires. On the other hand, if it finds any 
of the legal points arguable on their merits 
(and therefore not frivolous) it must, prior 
to decision, afford the indigent the assis- 
tance of counsel to argue the appeal. Virgil 
V..,, Fiarris, .299. F..,Supp.,.509,) GHaiN.G: 
1969). 

Defendant Held Not to Have Knowingly 
and Intelligently Waived His Right of Ap- 
peal—See Fox v. North Carolina, 266 F. 
Supp. 19 (E.D.N.C. 1967). 

Appeal Held Not Intelligently Waived, 
etc.— 

Indigent did not knowingly and inten- 
tionally waive his right to an appellate re- 
view and did not instruct his counsel to 
abandon the appeal. Virgil v. Harris, 299 
F. Supp. 509 (E.D.N.C. 1969). 

It is the duty of appellant, etc.— 

In accord with original. See State v. 
Childs,” 269 N-C, °307, 152) S.Eo2d'5 453 
(1967). 

Although the primary duty of preparing 
and docketing a true and adequate tran- 
script of the record and case on appeal in 
a criminal case rests upon defense counsel, 
it is the duty of the solicitor to scrutinize 
the copy which appellant serves upon him. 
If it contains omissions, errors, or mislead- 
ing juxtapositions, it is the solicitor’s re- 
sponsibility to file exceptions or a counter- 
case within his allotted time. State v. Fox, 
ST7TIN- GY 19175" Scki2d7561 1970 en etare 
v. Fields, 279 N.C. 460, 183 S.E.2d 666 
(1971). 

It is the duty of the defendant to see 
that the record is properly made up and 
transmitted, and when the matter com- 
plained of does not appear of record, de- 
fendant has failed to show prejudicial 
error. State v. Kirby, 15 N.C. App. 480, 
190 S.E.2d 320 (1972). 

Defense counsel, as officers of the court, 
have a duty to see that reporting errors are 
corrected; their duty to a client does not 
embrace the right to perpetuate and take 
advantage of such mistakes. State v. Fields, 
279 N.C. 460, 183 S.E.2d 666 (1971). 

Right to Review and Equal Protection 
Denied.—_Where, on April 21, 1962, peti- 
tioner wrote trial judge a letter expressing 
his desire to appeal and delivered the 
letter to prison authorities on April 21 to 
be mailed to the trial judge, and it was 
so mailed on April 27, and thereafter, the 
trial judge informed petitioner that he had 
failed to give notice of appeal in apt time, 
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the petitioner, being an indigent prisoner Quoted in Pitts v. North Carolina, 267 
without counsel at the time of his at- F. Supp. 870 (M.D.N.C. 1967). 
tempted appeal, was denied the statutory Cited in State v. White, 274 N.C. 220, 


right to appellate review and his consti- 162 S.E.2d 473 (1968); State v. Hickman, 
tutional right of equal protection of the law. 2 N.C. App. 627, 163 S.E.2d 632 (1968); 
Van Mitchell v. North Carolina, 247 F. Anders v. Turner, 379 F.2d 46 (4th Cir. 
Supp. 139 (E.D.N.C. 1964). 1967). 

Applied in State v. Staten, 271 N.C. 600, 
157 S.E.2d 225 (1967). 


§ 15-180.1. Defendant may appeal from a suspended sentence. 


Applied in State v. Beach, 283 N.C. 261, Stated in State v. Gallamore, 6 N.C. 
196 S.E.2d 214 (1973). App. 608, 170 S.E.2d 573 (1969). 

Quoted in State v. Baynard, 4 N.C. 
App. 645, 167 S.E.2d 514 (1969). 


§ 15-180.2. Appeal after plea of guilty or nolo contendere.—Not- 
withstanding any other provision of law, when a defendant pleads guilty or nolo 
contendere to a charge pending in the superior court division of the General 
Court of Justice, there shall be no right of appeal to the appellate division of such 
plea of guilty or nolo contendere but such defendant shall have the right to 
petition the appellate division for the issuance of a writ of certiorari to review 
the proceedings in the superior court division of the General Court of Justice. 
In the event the sentence imposed is life imprisonment the petition shall be di- 
rected to the Supreme Court; in all other cases it shall be directed to the Court 
of Appeals. 


Petitions for writ of certiorari made under the provisions of this section shall 
be as provided in the Rules of Practice in the appellate division. (1973, c. 122, 
si 18) 

Editor’s Note—Session Laws 1973, ¢. Court Division of the General Court of 
122, s. 2, provides: “The provisions of this Justice after the ratification of this act.” 
act shall apply to all pleas of guilty or The act was ratified Mar. 30, 1973. 
nolo contendere entered in the Superior 


§ 15-181. Defendant may appeal without security for costs.—When- 
ever an indigent entitled to counsel under the provisions of chapter 7A, subchapter 
IX, has been convicted in the superior court, he shall have the right to appeal with- 
out giving security for costs. (1869-70, c. 196, s. 1; Code, s. 1235; Rev., s. 3278; 
C. S., s. 4651; 1933, c. 197; 1937, c. 330; 1951, c. 81; 1963, c. 954; 1969, c. 1013, 
s. 7.) 


Editor’s Note.— Cited in State v. White, 274 N.C. 220, 
The 1969 amendment, effective July 1, 162 S.E.2d 473 (1968); Turner v. North 
1969, rewrote this section. Carolina, 412 F.2d 486 (4th Cir. 1969). 


Applied in Virgil v. Harris, 299 F. Supp. 
509 (E.D.N.C. 1969). 


15-183. Bail pending appeal; custody of convicted persons not re- 
leased on bail.—When any person convicted of a misdemeanor or felony other 
than a capital offense and sentenced by the court, shall appeal, the court shall 
allow such person to give bail pending appeal; provided, in capital cases where 
the sentence is life imprisonment, the court, in its discretion, may allow such 
person to give bail pending appeal. 

Any person who shall appeal to the Appellate Division of the General Court 
of Justice, having been sentenced to a term of imprisonment for longer than 
thirty days, and is not released pursuant to this section pending appeal, such 
person may be placed in the custody of the Commissioner of Correction until 
such time as he may be released upon bail or by other lawful means and pend- 
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ing the action of the Appellate Division. (1850-1, c. 2; R. C., c. 35, s. 12; Code, 
s. 1181; Rev., s. 3280; C. S., s. 4653; 1953, c. 56; 1969, c. 542,-s. 1.) 


Editor’s Note.— Amount of Bail.— 

The 1969 amendment added the second In accord with original. See In re Reddy, 
paragraph. 16 N.C. App. 520, 192 S.E.2d 621 (1972). 

Session Laws 1969, c. 542, s. 3 provides: Opinions of Attorney General. — Mr. 


“This act shall become effective upon its Martin R. Peterson, N.C. Department of 
ratification and shall apply to all persons Correction, 40 N.C.A.G. 163 (1969). 

who have appeals pending from and after 

ratification.” The act was ratified May 19, 

1969. . 


§ 15-183.1: Repealed by Session Laws 1971, c. 377, s. 32, effective October 
1, 1974: 


§ 15-184. Appeal not to vacate judgment; stay of execution. — In 
criminal cases an appeal to the appellate division shall not have the effect of va- 
cating the judgment appealed from, but upon perfecting the appeal as now re- 
quired by law, either by giving bond or obtaining an order allowing appeal in 
forma pauperis, there shall be a stay of execution during the pendency of the 
appeal. The clerk of the superior court shall, after execution is stayed, as pro- 
vided in this section, notify the Attorney General thereof. Said notice shall give 
the name of defendant, the crime of which he was convicted and if the statutory 
time for perfecting the appeal has been extended by agreement or otherwise, the 
time of such extension. If for any reason the defendant should wish to with- 
draw his appeal before the same is docketed in the appellate division, he may ap- 
pear before the clerk of the superior court in which he was convicted and request 
in writing withdrawal of the appeal. The said clerk shall file and make an entry 
of such withdrawal and shall, if a sentence be called for, issue a commitment and 
deliver same to the sheriff. The sentence snall begin as of the date of the issu- 
ance of the commitment. (1887, c. 191, s. 1; c. 192, s. 4; Rev., s. 3281; 1919, c. 5; 
C. S., s. 4654-1955, c. 882; 1969, c. 44, s. 38.) 

Editor’s Note.—The 1969 amendment Former § 15-186.1—See Brooks v. Black- 
substituted “appellate division” for “Su- ledge, 353 F. Supp. 955 (W.D.N.C. 1973). 
preme Court’’ in the first and fourth sen- Life Sentence Not Reduced by Credits. 
tences. —Because a life sentence lasts for the 

Session Laws 1969, c. 266, which also’ prisoner’s natural life, no reduction in sen- 
amended this section, was repealed by tence by credits of any kind is possible. 
Session Laws 1969, c. 888, which enacted Wilson v. North Carolina, 438 F.2d 284 
§ 15-186.1 in its place. Path Cire 197 1), 

The constitutional guarante: against Withdrawal of Appeal by Indigent.—lIf 
double jeopardy absolutely requires that an indigent’s court-appointed counsel was 
punishment already exacted must be fully under the impression that the indigent de- 
credited in imposing sentence upon a new sired to withdraw his appeal, he should 
conviction for the same offense. Wilson v. have followed the statutory procedure un- 
North Carolina, 438 F.2d 284 (4th Cir. der this section rather than abandoning the 
1971). appeal simply because the indigent failed 

Denial of credit to a prisoner for the affirmatively to instruct him to proceed. 
time he spent in jail from the date of his Virgil v. Harris, 299 F. Supp. 509 
first conviction until the affirmance of his (E.D.N.C. 1969). 


second appeal is multiple punishment. Such Applied in State v. Hardee, 6 N.C. App. 
time must be fully credited insofar as pos- 147, 169 S.E.2d 533 (1969); Cole v. North 
sible as “punishment already exacted.” Carolina, 419 F.2d 127 (4th Cir. 1969). 
Although it cannot be credited against his Quoted in Anders v. Turner, 379 F.2d 
life sentence, which by its very nature is 46 (4th Cir. 1967). 

indefinite, it can be credited toward the Cited in State v. Harrington, 5 N.C. 


10 years he must wait to be considered for App. 622, 169 S.E.2d 32 (1969); State v. 

parole. Wilson v. North Carolina, 438 F.2d Lewis, 7 N.C. App. 178, 171 S.E.2d 793 

284 (4th Cir. 1971). (1970); Haynes v. State, 16 N.C. App. 407, 
Essence of Section Obliterated by 192 S.E.2d 95 (1972). 
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§ 15-185. Judgment for fines docketed; lien and execution.—When 
the sentence in whole or in part directs the payment of a fine, the judgment shall 
be docketed by the clerk and be a lien on the real estate of the defendant in the 
same manner as judgments in civil actions, and executions thereon shall only 
be stayed, upon an appeal taken, by security being given in like manner as is 
required in civil cases. Should the judgment be affirmed upon appeal to the 
appellate division, the clerk of the superior court, on receipt of the certificate from 
the appellate division, shall issue execution on such judgment. (1887, c. 191, s. 
Jo; Rev, S232025 C0. Sema L909. ¢c. 445-9397) 

Editor’s Note—The 1969 amendment Cited in State v. Ferebee, 266 N.C. 606, 
substituted “appellate division” for “Su- 146 S.E.2d 666 (1966). 
preme Court’ twice in the second sen- 
tence. 


§ 15-186. Procedure upon receipt of certificate of appellate divi- 
sion.—The clerk of the superior court in all cases where the judgment has been 
affirmed (except where the conviction is a capital felony), shall forthwith on receipt 
of the certificate of the opinion of the appellate division notify the sheriff, who shall 
proceed to execute the sentence which was appealed from. In criminal cases where 
the judgment is not affirmed the cases shall be placed upon the docket for trial 
at the first ensuing term of the court atter the receipt of such certificate. (1887, 
cy LO2ZNSiS aR CV Stocco be o.o. 4000 + 1909 (c \Aa Soe 

Editor’s Note——The 1969 amendment Cited in State v. Lewis, 7 N.C. App. 
substituted “appellate division” for ‘“Su- 178, 171 S.E.2d 793 (1970). 
preme Court” in the first sentence. 


§ 15-186.1: Repealed by Session Laws 1973, c. 44, s. 1. 


Cross Reference—As to credits against of prison. privileges, see §§ 15-196.1 
the service of sentences and for attainment through 15-196.4. 


ARTICLE 19, 
Execution. 
§ 15-187. Death by administration of lethal gas. 


Death Penalty Held Unconstitutional unusual punishment in violation of the 
The imposition and carrying out of the Eighth and Fourteenth Amendments. Fur- 
death penalty, under statutes making the man v. Georgia, 408 U.S. 238, 92 S. Ct. 
penalty discretionary with the judge or 2726, 33 L. Ed. 2d 346 (1972). 
jury, was found to constitute cruel and 


§ 15-189. Sentence of death; prisoner taken to penitentiary. 

No Distinction between Conviction by between conviction by plea and by verdict. 
Plea or by Verdict.—Since an accused may State v. Watkins, 283 N.C. 17, 194 S.E.2d 
be convicted by his plea as well as by a 800 (1973). 
verdict, there is no reason to read into this Applied in State v. Talbert, 282 N.C. 718, 
section a legislative attempt to distinguish 194 S.E.2d 822 (1973). 


ARTICLE 19A, 


Credits against the Service of Sentences and for Attainment 
of Prison Privileges. 


§ 15-196.1. Credits allowed.—The term of a determinate sentence or the 
minimum and maximum term of an indeterminate sentence shall be credited with 
and diminished by the total amount of time a defendant has spent, committed to or 
in confinement in any State or local correctional, mental or other institution as a 
result of the charge that culminated in the sentence. The credit provided shall be 
calculated from the date custody under the charge commenced and shall include 
credit for all time spent in custody pending trial, trial de novo, appeal, retrial, or 
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pending parole and probation revocation hearing: Provided, however, the credit 
available herein shall not include any time that is credited on the term of a pre- 
viously imposed sentence to which a defendant is subject. (1973, c. 44, s. 1.) 
Editor’s Note.—Session Laws 1973, c. Credit withheld for inability to make bail 
44, s. 2, provides: “This act shall become  discriminatory.—Denial of credit for pre- 
effective upon ratification. This act is trial custody necessitated by financial in- 
applicable to all prisoners, including those ability to make bail is discrimination based 
convicted prior to its enactment who are’ on financial status. Steele v. North Caro- 
entitled to, but who have not heretofore lina, 348 F. Supp. 1023 (W.D.N.C. 1972), 
received all such allowable credit.” The decided under former § 15-176.2. 
act was ratified March 1, 1973. 


§.15-196.2. Allowance in cases of multiple sentences.—In the event 
time creditable under this section shall have been spent in custody as the result of 
more than one pending charge, resulting in imprisonment for more than one offense, 
credit shall be allowed as herein provided. Consecutive sentences shall be considered 
as one sentence for the purpose of providing credit, and the creditable time shall not 
be multiplied by the number of consecutive offenses for which a defendant is im- 
prisoned. Each concurrent sentence shall be credited with so much of the time as 
was spent in custody due to the offense resulting in the sentence. When both con- 
current and consecutive sentences are imposed, both of the above rules shall obtain 
to the applicable extent. (1973, c. 44, s. 1.) 


§ 15-196.3. Effect of credit.—Time creditable under this section shall re- 
duce the determinate term or the minimum and maximum term of an indeterminate 
sentence; and, irrespective of sentence, shall reduce the time required to attain 
privileges made available to inmates in the custody of the State Department of 
Correction which are dependent, in whole or in part, upon the passage of a specific 
length of time in custody, including parole consideration by the State Board of 
Paroles. However, nothing in this section shall be construed as requiring an auto- 
matic award of privileges by virtue of the passage of time. (1973, c. 44, s. 1.) 


§ 15-196.4. Procedures for judicial award.—Upon sentencing or acti- 
vating a sentence, the judge presiding shall determine the credits to which the 
defendant is entitled and shall cause the clerk to transmit to the custodian of the 
defendant a statement of allowable credits. Upon committing a defendant upon the 
conclusion of an appeal, or a parole or probation revocation, the committing 
authority shall determine any credits allowable on account of these proceedings and 
shall cause to be transmitted, as in all other cases, a statement of the allowable 
credit to the custodian of the defendant. Upon reviewing a petition seeking credit 
not previously allowed, the court shall determine the credits due and forward an 
is setting forth the allowable credit to the custodian of the petitioner. (1973, 
c. 44, s. 1.) 


ARTICLE 20. 


Suspension of Sentence and Probation. 


§ 15-197. Suspension of sentence and probation. 
Editor’s Note.— not a right granted by either the Constitu- 
For a brief comparison of criminal law tion of the United States or the Constitu- 
sanctions in two civil rights cases, see 43 tion of this State, but is an act of grace to 


N.C.L. Rev. 667 (1965). one convicted of crime. State v. Hewett, 
Probation and Parole Distinguished— 270 N.C. 348, 154 S.E.2d 476 (1967). 
Probation relates to judicial action taken An order suspending the imposition, 

before the prison door is closed, whereas etc.— 
parole relates to executive action taken When a sentence of imprisonment in a 


after the door has closed on a convict. criminal case is suspended upon certain 
State v. Hewett, 270 N.C. 348, 154 S.E.2d valid conditions expressed in a probation 
476 (1967). judgment, defendant has a right to rely 

Probation or suspension of sentence is upon such conditions, and as long as he 
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complies therewith the suspension must 
stand. In such a case, defendant carries 
the keys to his freedom in his willingness 
to comply with the court’s sentence. 
State v. Hewett, 270 N.C. 348, 154 S.E.2d 
476 (1967). 

Applied in State v. Boggs, 16 N.C. App. 
403, 192 S.E.2d 29 (1972). 
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Stated in State v. Beach, 283 N.C. 261, 
196 S.E.2d 214 (1973). 

Cited in State v. Baynard, 4 N.C. App. 
645, 167 S.E.2d 514 (1969); Hewett v. 
North Carolina, 415 F.2d 1316 (4th Cir. 
1969); In re Walker, 282 N.C. 28, 191 
S.E.2d 702 (1972). 


§ 15-198. Investigation by probation officer. 


Applied in State v. Pigg, 13 N.C. App. 
345, 185 S.E.2d 438 (1971). 


Cited in Hewett v. North Carolina, 415 
F.2d 1316 (4th Cir. 1969). 


§ 15-199. Conditions of probation. 


Editor’s Note.— 

Subdivision (7) in the replacement vol- 
ume should read as follows: “(7) Deposit 
with the clerk of the court a bond for his 
appearance at such time or times as the 
court may direct. In the event the proba- 
tioner is unable to provide the bond other- 
wise, the court may require the bond to be 
paid in cash from his earnings in such in- 
stallments and at such intervals as the 
court may direct;” 

The condition that a probationer avoid 
injurious or vicious habits is a valid con- 
dition of probation. State v. Hewett, 270 
N.C; *348, 154° S:B.2d 476 “(1967 ): 

The condition that probationer shall 
avoid persons or places of disreputable or 
harmful character, is within the power of 
the court to impose. State v. Boggs, 16 N.C. 
App. 403, 192 S.E.2d 29 (1972). 

Persons of Disreputable or Harmful 
Character.— In the exercise of common 
reasoning in the interpretation and under- 
standing of the meaning of the English 
language, persons who use heroin and 


marijuana and who have been convicted of 
a conspiracy to bomb an occupied building 
are “persons of a disreputable or harmful 
character.” State v. Boggs, 16 N.C. App. 
403, 192 S.E.2d 29 (1972). 

Condition That Defendant Reimburse 
State for Cost of Court-Appointed Counsel. 
—A condition of probation requiring the 
defendant to reimburse the State for the 
cost of court-appointed counsel, while not 
among those specifically listed, is permis- 
sible under this section. State v. Foust, 13 
N.C. App. 382, 185 S.E.2d 718 (1972). 

Reparation of injuries to a party ag- 
grieved as a result of or incident to an 
offense committed by a criminal defendant 
as a condition to suspension of sentence 
has long been recognized in North Caro- 
lina judicially and by statute. State v. 
Gallamore, 6 N.C. App. 608, 170 S.E.2d 
573 (1969). 

Applied in Hewett v. North Carolina, 
415 F.2d 1316 (4th Cir. 1969). 

Quoted in State v. Seagraves, 266 N.C. 
112, 145 S.E.2d:327) sean 


§ 15-200. Termination of probation, arrest, subsequent disposition. 


—The period of probation or suspension of sentence shall not exceed a period 
of five years and shall be determined by the judge of the court and may be 
continued or extended, terminated or suspended by the court at any time, within 
the above limit. Upon the satisfactory fulfillment of the conditions of probation 
or suspension of sentence the court shall by order duly entered discharge the 
defendant. At any time during the period of probation or suspension of sentence, 
the court may issue a warrant and cause the defendant to be arrested for vio- 
lating any of the conditions of probation or suspension of sentence. Any police 
officer, or other officer with power of arrest, upon the request of the probation 
officer, may arrest a probationer without a warrant. In case of an arrest with- 
out a warrant the arresting officer shall have a written statement signed by said 
probation officer setting forth that the probationer has, in his judgment, violated 
the conditions of probation; and said statement shall be sufficient warrant for the 
detention of said probationer in the county jail, or other appropriate place of 
detention, until said probationer shall be brought before the judge of the court. 
Such probation officer shall forthwith report such arrest and detention to the 
judge of the court, or in superior court cases to the judge holding the courts 
of the district, or the resident judge, or any judge commissioned at the time to 
hold court in said district, and submit in writing a report showing in what man- 
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ner the probationer has violated probation. Upon such arrest, with or without war- 
rant, the court shall cause the defendant to be brought before it in or out of term 
and may revoke the probation or suspension of sentence, and shall proceed to 
deal with the case as if there had been no probation or suspension of sentence. 
If at any time during the period of probation or suspension of sentence a 
warrant is issued and the defendant is arrested for a violation of any of the 
conditions of probation or suspension of sentence, or in the event any person 
is arrested at the instance of a probation officer, the defendant shall be allowed 
to give bond pending a hearing before the judge of the court, and the court 1s- 
suing the order of arrest shall in said order, fix the amount of the appearance 
bond, or if appearance bond should not be fixed by the court, the officer having 
the -defendant in charge shall take sufficient justified bail for the defendant’s ap- 
pearance at said hearing and the bond shall be returnable at such time and place 
as shall be designated by the probation officer. 

Where a probationer resides in, or violates the terms of his probation in, a 
county and judicial district other than that in which said probationer was placed 
on probation, concurrent jurisdiction is hereby vested in the resident judge of 
superior court of the district in which said probationer resides or in which he 
violates the terms of his probation, or the judge of superior court holding the 
courts of suck district, or a judge of the superior court commissioned to hold 
court in such district, to issue warrants for the arrest of such probationer, to 
discharge such probationer from probation, to continue, extend, suspend or termi- 
nate the period of probation of such probationer, and to revoke probation and 
enter judgment or put into effect suspended sentences of probation judgment, 
for breach of the conditions of probation, as fully as same might be done by 
the courts of the county and district in which such probationer was placed on 
probation, when such probationer was originally placed on probation by a su- 
perior court judge; provided, that the court may, in its discretion, for good cause 
shown, and shall on request of the probationer, return such probationer for hear- 
ing and disposition to the county or judicial district in which such probationer 
was originally placed on probation; provided, that in cases where the probation 
is revoked in a county other than the county of original conviction, the clerk in 
such county revoking probation may record the order of revocation in the judge’s 
minute docket, which shall constitute sufficient permanent record of the proceed- 
ings in that court, and shall send one copy of the order revoking probation to the 
North Carolina Department of Correction to serve as a temporary commitment, 
and shall send the original order revoking probation and all other papers pertain- 
ing thereto, to the county of original conviction to be filed with the original records ; 
the clerk of the county of original conviction shall then issue a formal commit- 
ment to the North Carolina Department of Correction. The provisions of this 
section apply also to the District Court Division. When a probationer resides in, 
or violates the terms of his probation in, a county and judicial district other than 
that in which the probationer was placed on probation by a district court, con- 
current jurisdiction is hereby vested in the judges of the district court of the 
district in which the probationer resides or in which he violates the terms of his 
renee wos yec) 132, 's.043) 1939,c. 37331953, c: 43. 1955)'c 1205 91959 )ec. 
ee aeGr ee? 1185; 1967, c..996, s. 13; 1971, c. 377, s. 31.) 

Editor’s Note.— the reform of the defendant. State v. Bay- 

The 1967 amendment, effective Aug. 1, nard, 4 N.C. App. 645, 167 S.E.2d 514 
1967, substituted “Department of Correc- (1969). 


tion” for “Prison Department” in two Prisoner Has Right to Rely on Condi- 
places near the end of the first sentence tions of Suspension. Where a sentence in a 
of the second paragraph. criminal case is suspended upon certain 


The 1971 amendment, effective Oct. 1, valid conditions expressed in the sentence 
1971, added the last two sentences of the imposed, the prisoner has a right to rely 


second paragraph. upon such conditions. State v. Seagraves, 
Purpose.—The primary purpose of a sus- 266 N.C. 112, 145 S.E.2d 327 (1965). 
pended sentence or parole is to further And so long as he complies with such 
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conditions, the suspension should stand. 
State v. Seagraves, 266 N.C. 112, 145 S.E.2d 
327 (1965). 

The provision of this section wherein it 
is stated “the period of probation or sus- 
pension of sentence shall not exceed a 
period of five years” has nothing to do 
with the length of a sentence that may be 
suspended but limits the period of time for 
which it may be suspended. State v. Ray, 
12 N.C. App. 646, 184 S.E.2d 391 (1971). 

The provision that the judge “shall pro- 
ceed to deal with the case as if there had 
been no probation or suspension of sen- 
tence” is not statutory authority for the 
judge, at a probation revocation hearing, 
to order the sentence imposed by the trial 
judge to run consecutively with some other 
sentence unless the trial judge ordered it 
at the time the sentence was imposed. 
State, virhields,011 ~N.CaiApp. 708; 4182 
S.E.2d 213 (1971). 

Jurisdiction of Judge to Conduct a Revo- 
cation Hearing.—The resident judge of a 
judicial district, the judge holding the 
courts of a judicial district, or any judge 
commissioned at the time to hold court in 
a judicial district, is clothed with jurisdic- 
tion to conduct a revocation hearing with 
respect to all probationers who reside in 
the district or who were placed on proba- 
tion in any county in the district or who 
violated the conditions of probation in any 
county in the district. State v. Braswell, 
23d INFO ne eon ea des (1973), 

The judge has discretion whether to 
revoke a probation upon his finding that 
a condition of probation has been violated. 
Thus, liberty hangs in the balance. Hewett 
v. North Carolina, 415 F.2d 1316 (4th Cir. 
1969). 

The question of whether a condition of 
probation has been violated is always for 
the court and not for a jury. State v. 
Butcher, 10 N.C. App. 93, 177 S.E.2d 924 
(1970). 

A proceeding to revoke probation is not 
a criminal prosecution. State v. Butcher, 
10? N.C: eAppe 93) 2177 Sit-ed 024901970), 

And there is no statute in this State re- 
quiring a formal trial in such a proceeding. 


State ve Butchers 100 NiGe Aon 05-177 
S.E.2d 924 (1970). 
Proceedings to revoke probation are 


often regarded as informal or summary. 
State v. Butcher, 10 N.C. App. 93, 177 
S.E.2d 924 (1970). 

In a probation hearing, the court is not 
bound by strict rules of evidence. State v. 
Bufcher, 10 N.C. App. 93, 177 S.E.2d 924 
(1970). 

And the alleged violation of a valid con- 
dition of probation need not be proven be- 
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yond a reasonable doubt. State v. Butcher, 
10 N.C. App. 93, 177 S.E.2d 924 (1970). 

But substantial rights are litigated in 
every revocation of probation proceeding, 
irrespective of the preciseness of the 
claimed violation or the complexity of the 
factual inquiry. Hewett v. North Carolina, 
415 F.2d 1316 (4th Cir. 1969). 

At stake in a revocation of probation 
proceeding is individual liberty, and the 
substantiality of this right may not be 
disputed. Hewett v. North Carolina, 415 
F.2d 1316 (4th Cir. 1969). 

And appointment of counsel is constitu- 
tionally required when proceedings to re- 
voke probation are conducted. Hewett v. 
North Carolina, 415 F.2d 1316 (4th Cir. 
1969). 

A defendant charged with the violation 
of conditions of a probation sentence is 
entitled to representation by an attorney. 
State v. Atkinson, 7 N.C App.9355, 172 
S.E.2d 249 (1970). 

While the right to counsel applies to 
‘criminal proceedings,” there is little doubt 
that the revocation of probation is a 
stage of criminal proceedings. Even if a 
new sentence is not imposed, it is the 
event which makes operative the loss of 
liberty. Hewett v. North Carolina, 415 
F.2d 1316 (4th Cir. 1969). 

This section does not involve defendant’s 
Sixth Amendment rights since a hearing 
to determine whether the terms of a sus- 
pended sentence have been violated is not 
a criminal prosecution and is not a jury 
matter. State v. Braswell, 283 N.C. 332, 
196 S.E.2d 185)G97a 

This section authorizes issuance of a 
probation violation warrant at any time 
during the period of probation. State v. 
3est, 10 N.C. App. 62.0) 17 7eee eo 
(1970). 

But it does not require that the defen- 
dant be apprehended and brought into 
court for hearing within that time. State v. 
Best, 10 N.C. App. 627) 177 meeeeueene 2 ae 
(1970). 


To argue that the language of this sec- 
tion must be interpreted to require that the 
warrant not only be issued but that it also 
be actually served on the defendant and he 
be taken into custody during the proba- 
tionary period, else the court lacks power 
to hear the matter, obviously rewards the 
defaulting probationer for his skill in elud- 
ing the officers, and is required neither by 
reason nor authority. State v. Best, 10 
N.C. App. 62, 177 S.E.2d 772 (1970). 

Hearing May Be Held after Period of 
Probation Has Expired. — If a probation 
violation warrant and order of arrest is 
issued during the probationary period, a 
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valid probation revocation hearing may be 
held and order entered after the period of 
probation has expired, at least in situations 
where the delay is not due to any lack of 
diligence on the part of the probation au- 
thorities or the court. State v. Best, 10 
N.C. App. 62, 177 S.E.2d 772 (1970). 
Written Notice of Hearing —The courts 
oi this State recognize the priniciple that 
a defendant on probation or a defendant 
under a suspended sentence, before any 
sentence of imprisonment is put into effect 
and activated, shall be given notice in writ- 
ing of the hearing in apt time and an op- 
portunity to be heard. State v. Butcher, 10 
N.C. App. 93, 177 S.E.2d 730 (1970). 
Breach of Condition Need Not Be “Will- 
ful’.—It is not necessary for a court to 
find that a defendant’s breach of a condi- 
tion of his probation was “willful” in order 
to activate defendant’s suspended sentence 
where the court found that such breach 


was without lawfu! excuse. State v. 
Butcher, 10 N.C. App. 93, 177 S.E.2d 924 
(1970). 


But Must Be without Lawful Excuse.— 
If a court concludes that a breach of a 
probationary condition by a defendant is 
without lawful excuse, this is sufficient to 
support the activation of a suspended sen- 
tence. State v. Butcher, 10 N.C. App. 93, 
177 S.E.2d 924 (1970). 

All that is required in a probation hear- 
ing is that the evidence be such as to rea- 
sonably satisfy the judge in the exercise 
of his sound discretion that the defendant 
has willfully violated a valid condition of 
probation or that the defendant has vio- 
lated, without lawful excuse, a valid condi- 
tion upon which the sentence was _ sus- 
pended. State v. Butcher, 10 N.C. App. 93, 
177 §.E.2d 924 (1970). 

It is not incumbent upon a court in a 
probation revocation proceeding to find 
that a defendant’s voluntary payment of 
certain expenses was a “lawful excuse” for 
his failure to make periodic payments into 
the office of the clerk of court as required 
by a condition of his probation. State v. 
Butcher, 10 N.C. App. 93, 177 S.E.2d 924 
(1970). 

Conduct Violating Condition of Suspen- 
sion on Good Behavior.--Behavior such as 
will warrant a finding that a defendant 
has breached the condition of suspension 
on good behavior must be conduct which 
constitutes a violation of some criminal 
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law of the State. State v. Seagraves, 266 
N.C. 112, 145 S.E.2d 327 (1965). 

Burden of proof is upon the State to 
show that the defendant has violated one 
of the conditions of his probation. State 
v. Seagraves, 266 N.C. 112, 145 S.E.2d 
327 (1965). 

It Need Not Be Proved, etc.— 

Upon a hearing to determine whether 
or not probation should be revoked, and 
a sentence previously suspended should be 
activated, all that is required is that the 
evidence be such as reasonably to satisfy 
the judge, in the exercise of his sound dis- 
cretion, that the defendant has violated a 
valid condition upon which the sentence 
was so suspended. State v. Seagraves, 266 
N:CGaaite2, 145)S.E2d +327 (1965) 

Motion to Be Returned to County in 
Which Defendant Was Originally Placed 
on Probation.—Where a defendant charged 
with a violation of probation makes a mo- 
tion to be returned to the county in which 
he was originally placed on probation, the 
superior court judge is required by statute 
to grant the motion; and it is error for the 
judge himself to conduct a hearing on the 
violation and to extend the period of pro- 
bation. State v. Triplett, 9 N.C. App. 443, 
176 S.E.2d 399 (1970). 

A “Probation Violation Warrant and 
Order for Capias” directing that defendant 
be returned for hearing to the county 
where he was originally placed on proba- 
tion was entered in response to defendant's 
request to be returned to that county and 
was required by this section. State v. Trip- 


lett;, 10. N.C... App... 1165) .2¢8is.0 ease 
(1970). 
Question Not Moot. — The fact that 


whether or not a person was actually in- 
carcerated will have an effect upon the 
time at which he may, under state law, 
petition the courts for restoration of his 
civil rights is a sufficiently important legal 
distinction to preserve his case, as to the 
constitutionality of his probation revoca- 
tion, from being moot, although he had 
served his prison term. Hewett v. North 
Carolina, 415 F.2d 1316 (4th Cir. 1969). 

Suspension of sentence for a period of 
five years is within the limits provided by 
law. State v. Baynard, 4 N.C. App. 645, 
167 S.E.2d 514 (1969). 

Cited in State v. Langley, 3 N.C. App. 
189, 164 S.E.2d 529 (1968). 


§ 15-200.1. Notice of intention to pray revocation of probation or 
suspension; appeal from revocation.—In all cases of probation or suspen- 
sion of sentence in the superior courts and in courts inferior to the superior 
courts, before a probation or suspension of sentence may be revoked, the proba- 
tion officer, solicitor or other officer shall inform the probationer in writing of 
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his intention to pray the court to revoke probation or suspension and to put the 
suspended sentence into effect, and shall set forth in writing the grounds upon 
which revocation is prayed. The probationer sha'l be entitled to representation by 
counsel, including court-appointed counsel if he is indigent and had counsel at the 
trial or if more than six month’s confinement is possible as a result of revocation of 
probation. He is also entitled to a reasonable time to prepare his defense. In all cases 
where probation or suspension of sentence entered in a court inferior to the superior 
court is revoked and sentence is placed into effect, the defendant shall have the 
right of appeal therefrom to the superior court, and, upon such appeal, the mat- 
ter shall be determined by the judge without a jury, but only upon the issue of 
whether or not there has been a violation of the terms of probation or of the 
suspended sentence. Upon its finding that the conditions were violated, the su- 
perior court shall enforce the judgment of the lower court unless the judge finds 
as a fact that circumstances and conditions surrounding the terms of the proba- 
tion and the violation thereof have substantially changed, so that enforcement 
of the judgment of the lower court would not accord justice to the defendant, 
in which case the judge may modify or revoke the terms of the probationary or 
suspended sentence in the court’s discretion. Appeals from lower courts to the 
superior courts from judgments revoking probation or invoking suspended sen- 
tences may be heard in term or out of term, in the county or out of the county 
by the resident superior court judge of the district or the superior court judge 
assigned to hold the courts of the district, or a judge of the superior court com- 
missioned to hold court in the district, or a special superior court judge resid- 
ing in the district. (1951, c. 1038; 1963, c. 632, s. 3; 1969, c. 1013, s. 8.) 


Cross Reference.—See note to § 15-200. 


Editor’s Note.— 

The 1969 amendment, effective July 1, 
1969, added the second sentence and re- 
wrote the third sentence. 


Notice and Opportunity to Be Heard 
Required.—A defendant on probation or 
a defendant under a suspended sentence, 
before any sentence of imprisonment is 
put into effect and activated, shall be given 
notice in writing of the hearing in apt time 
and an opportunity to be heard. State 
v. Hewett, 270 N.C. 348, 154 S.E.2d 476 
(1967); State v. Duncan, 270 N.C. 241, 154 
S.E.2d 53 (1967). 

But a proceeding to revoke probation is 
not a criminal prosecution. State v. Hewett, 
270 N.C. 348, 154 S.E.2d 476 (1967); State 
v. Duncan, 270 N.C. 241, 154 S.E.2d 53 
(1967). 

The rights of an offender in a proceed- 
ing to revoke his conditional liberty un- 
der probation are not coextensive with 
the federal constitutional rights of one 
on trial in a criminal prosecution. State 
v. Hewett, 270 N.C. 348, 154 S.E.2d 476 
(1967). 

The difference between hearings as to 
whether probation shall be revoked and 
criminal trials is so great that procedural 
requirements in criminal trials ought not 
to be imposed in absolute terms in hear- 
ings to revoke probation. State v. Hewett, 
270 N.C. 348, 154 S.E.2d 476 (1967). 

And Formal Trial Is Not Required. - 
There is no statute in this State requiring 


a formal trial in a proceeding to revoke 
probation. State v. Duncan, 270 N.C. 241, 
154 S.E.2d 53 (1967); State v. Hewett, 270 
N.C. 348, 154 S.E.2d 476 (1967). 


Proceedings to revoke probation are 
often regarded as informal or summary. 
State v. Duncan, 270 N.C. 241, 154 S.E.2d 
53 (1967); State v. Hewett, 270 N.C. 348, 
154 S.E.2d 476 (1967). 

A capias issued to defendant constitutes 
substantial compliance with the notice 
requirement of this section. State v. Noles, 
12 N.C. App. 676, 184 S.E.2d 409 (1971). 

Court Is Not Bound by Strict Rules 
of Evidence.—Upon a hearing to revoke 
probation, the court is not bound by strict 
rules of evidence, and the alleged viola- 
tion of a valid condition of probation need 
not be proven beyond a reasonable doubt. 
State v. Duncan, 270 N.C. 241, 154 S.E.2d 
53 (1967); State v. Hewett, 270 N.C. 348, 
154 S.E.2d 476 (1967). 

Whether defendant has violated valid 
conditions of probation is not an issue of 
fact for a jury, but is a question of fact 
for the judge to be determined in the ex- 
ercise of his sound discretion. State v. 
Hewett, 270 N.C. 348, 154 S.E.2d 476 
(1967). 

Sufficiency of Evidence.—All that is re- 
quired in a hearing to revoke probation is 
that the evidence be such as to reason- 
ably satisfy the judge in the exercise of 
his sound discretion that the defendant has 
willfully violated a valid condition of pro- 
bation or that the defendant has violated 
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without lawful excuse a valid condition 
upon which the sentence was suspended. 
State v. Hewett, 270 N.C. 348, 154 S.E.2d 
476 (1967); State v. Duncan, 270 N.C. 241, 
154 S.E.2d 53 (1967). 

Where there was no factual basis for any 
change in the sentence imposed by the trial 
judge, it was error for the judge at the 
pro‘ation revocation hearing, after finding 
that the conditions were violated, to do 
anything other than enforce the judgment 
of the-lower court. State v. Fields, 11 N.C. 
App. 708, 182 S.E.2d 213 (1971). 

Permissible Inquiries on Appeal from 
Order Activating Suspended Sentence.— 
When appealing from an order activating 
a suspended sentence, inquiries are permis- 
sible only to determine whether there is 
evidence to support a finding of a breach 
of the conditions of the suspension, or 
whether the condition which has been 
broken is invalid because it is unreasonable 
or is imposed for an unreasonable iength 
of time. State v. Noles, 12 N.C. App. 676, 
184 S.E.2d 409 (1971). 

Collateral Attack on Original Judgment 
Is Impermissible.—Questioning the validity 
of the original judgment where sentence 
was suspended, on appeal from an order 
activating the sentence, is an impermissible 
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collateral attack. State v. Noles, 12 N.C. 
App. 676, 184 S.E.2d 409 (1971). 

Provision for Payment of Fine within 
48 Hours as Alternative to Going to Jail. 
—Where the superior court undertook to 
modify the 30-day sentence to provide for 
the payment of a fine within 48 hours as an 
alternative to going to jail, defendant was 
not in a position to argue that the require- 
ment of the judgment that he pay the fine 
within 48 hours deprived him of the right 
to appeal from the imposition of the ex- 
cessive fine, and that therefore the judg- 
ment should be reversed, because his ap- 
peal stayed the execution of the entire 
judgment and he suffered no loss of rights. 
State v. Stafford, 11 N.C. App. 520, 181 
€.E.2d 741 (1971). 

Applied in State v. Atkinson, 7 N.C. 
App. 355, 172 S.E.2d 249 (1970); State 
Vv. Young, 7-N.C. App.ia393, 1 72a0.becaer4 
(1970); State v. Case, 12 N.C. App. 11, 182 
SB bediie (1971): 

Quoted in State v. Langley, 3 N.C. App. 
189, 164 S.E.2d 529 (1968). 

Cited in State v. Hill, 266 N.C. 107, 145 
S. 2d, 346..(1965);. State ve Hicks, Gan C. 
App. 6100175) 5.H.2d °305 4 Glo) tare 
Braswell, 283 N.C. 332, 196 S.E.2d 185 
(1973). 


§ 15-200.2. Bill of particulars as prerequisite to praying that sus- 


pended sentence be placed in effect. 


Sentences to Which Section Applies.— 
This section applies only to sentences 
which have been suspended upon specified 
terms and conditions. State v. Thompson, 
267 N.C. 653, 148 S.E.2d 613 (1966). 

When prayer for judgment has been 
continued, this section does not require 
that the solicitor, before praying judg- 


ment, shall serve defendant with a bill of 
particulars setting forth his reasons for 
doing so. State v. Thompson, 267 N.C. 
653, 148 S.E.2d 613 (1966). 

Cited in State v. Hill, 266 N.C. 107, 145 
S.E.2d 346 (1965); State v. Braswell, 283 
N.C. 332, 196 S.E.2d 185 (1973). 


§ 15-201. Establishment and organization of a State Probation Com- 


mission. 

State Government Reorganization The 
Probation Commission was transferred to 
the Department of Social Rehabilitation 


and Control by § 143A-167, enacted by Ses- 
sion Laws 1971, c. 864. 


§ 15-205.1. Mandatory review of probation.—It shall be the duty of 


the probation officer in all cases referred to him to bring the probationer before 
the appropriate court having jurisdiction for review by the judge to determine 
whether the probationer should be released from probation after the probationer 
has actually been on probation for one year, if the period of probation was three 
years or less, or he has been on probation for three years if the period of proba- 
tion was for more than three years. The court shall review the probationer’s 
case file and determine whether he should be released from probation. This sec- 
tion shall not restrict the court’s power to continue, extend, suspend or terminate 
the period of probation at any time as provided in G.S. 15-200. (1969, c. 615.) 


§ 15-206. Cooperation with Commissioner of Parole and officials 
of local units.—It shall be the duty of the Director of Probation and the Com- 
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missioner of Parole to cooperate with each other to the end that the purposes of 
probation and parole may be more effectively carried out. When requested, each 
shall make available to the other case records in his possession, and in cases of 
emergency, where time and expense can be saved, shall provide investigation 
service. 

It is hereby made the duty of every city, county, or State official or department 
to render all assistance and cooperation within his or its fundamental power 
which may further the objects of this Article. The State Probation Commission, 
the Director of Probation, and the probation officers are authorized to seek the 
cooperation of such officials and departments, and especially of the county super- 
intendents of social services and of the Department of Human Resources. (1937, c. 
152980 51061 ac. 139 Bye lO9y.ci.082 ; 19/3;,c. 4/0, Set seee 

Editor’s Note.— The 1973 amendment, ment of Human Resources” for “State 
effective July 1, 1973, substituted ‘““‘Depart- Board of Public Welfare.” 


§ 15-208. Payment of salaries and expenses. — All salaries and ex- 
penses necessary for carrying out the provisions of this Article shall be fixed in 
accordance with the Executive Budget Act and the Personnel Act, and shall be 
paid by the Board of Transportation out of the State highway funds, under direc- 
tion of the Director of the Budget. (1937, c. 132, s. 12; 1973, c. 507, s. 5.) 

Editor’s Note.— The 1973 amendment, of Transportation” for “State Highway 
effective July 1, 1973, substituted “Board and Public Works Commission.” 


ARTICLE 21. 
Segregation of Youthful Offenders. 


§§ 15-210 to 15-216: Repealed by Session Laws 1967, c. 996, s. 17, ef- 
fective August 1, 1967. 


ARTICLE 22, 
Review of Criminal Trials. 


§ 15-217. Institution of proceeding; effect on other remedies.—Any 
person imprisoned in the penitentiary, Central Prison, common jail of any county 
or imprisoned in the common jail of any county and assigned to work under the 
supervision of the State Department of Correction, who asserts that in the pro- 
ceedings which resulted in his conviction there was a substantial denial of his 
rights under the Constitution of the United States or of the State of North Caro- 
lina or both, or that the court was without jurisdiction to impose the sentence, or 
that the sentence exceeds the maximum authorized by law, or that the sentence is 
otherwise subject to collateral attack upon any ground of alleged error heretofore 
available under a writ of habeas corpus, writ of coram nobis, or other common-law 
or statutory remedy, as to which there has been no prior adjudication by any court 
of competent jurisdiction, may institute a proceeding under this article. 

The remedy herein provided is not a substitute for nor does it affect any reme- 
dies which are incident to the proceedings in the trial court, or any remedy of di- 
rect review of the sentence or conviction, but, except as otherwise provided in this 
article it comprehends and takes the place of all other common-law and statutory 
remedies which have heretofore been available for challenging the validity of in- 
carceration under sentence of death or imprisonment, and shall be used exclusively 
in lieu thereof. (1951, c. 1083, s. 1; 1957, c. 349, s. 10; 1959, c. 21; 1965, «. 352, 
Scales aL OY , Cocuaterers bas) 

Editor’s Note.— Dantzic v. State, 279 N.C. 212, 182 S.E.2d 

The 1967 amendment, effective Aug. 1, 563 (1971), overrules In re Taylor, 230 
1967, substituted “State Department of N.C. 566, 53 S.E.2d 857 (1949); State v. 
Correction” for “State Prison Department” Daniels, 231 N.C. 509, 57 S.E.2d 653 
in the first sentence. (1950); and State v. Green, 277 N.C. 188, 
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176 S.E.2d 756 (1970) in its holding that 
permission need not first be obtained from 
the Supreme Court before a writ of error 
coram nobis could be issued by the court 
which rendered the judgment. 

For article on the North Carolina Post- 
Conviction Hearing Act, see 5 Wake For- 
est Intra. L. Rev. 287 (1969). 

For comment on this article, 
N.C.L. Rev. 153 (1965). 

Patton v. North Carolina, 256 F. Supp. 
225 (W.D.N.C. 1966), cited in the note be- 
low, was commented on in 5 Wake Forest 
Intra. L. Rev. 202 (1969). 

Patton v. North Carolina, 381 F.2d 636 
(4th Cir. 1967), cited in the note below, 
was commented on in 46 N.C.L. Rev. 407 
(1968). 

And Resembles Common-Law Writ of 
Coram Nobis.— 

The procedure and function of the writ 
of error coram nobis are substantially the 
same as provided by petition under this 
Article. Dantzic v. State, 279 N.C. 212, 182 
S.E.2d 563 (1971). 

Purpose of Article.— 

In accord with ist paragraph in orig- 
inal. See State v. White, 274 N.C. 220, 162 
S.E.2d 473 (1968). 

In accord with 2nd paragraph in orig- 
inal. See State v. White, 274 N.C. 220, 162 
S.E.2d 473 (1968). 

In accord with 4th paragraph in orig- 
inal. See State v. White, 274 N.C. 220, 162 
S.E.2d 473 (1968). 


The purpose of the proceeding under 
the Post-Conviction Hearing Act is not to 
determine petitioner’s guilt or innocence. 
That matter has already been determined 
in the trial and judgment which is the sub- 
ject of post-conviction review. The purpose 
of post-conviction review is to determine 
whether in the proceedings leading to the 
conviction there occurred any substantial 
denial of petitioner’s constitutional rights. 
Parker v. State, 2 N.C. App. 27, 162 S.E.2d 
526 (1968). 


Article Provides Adequate and Enlight- 
ened Procedure. — Under this Article 
North Carolina has a wholly adequate and 
enlightened procedure under which State 
prisoners may obtain from State courts 
a review of the constitutionality of their 
trial and imprisonment. Patton vy. North 
Carolina, 256 F. Supp. 225 (W.D.N.C. 
1966). 


The Post-Conviction Hearing Act pro- 
vides every defendant adequate opportunity 
for the adjudication of claimed depriva- 
tions of constitutional rights which pre- 
vented him from obtaining a fair trial, 
provided factors beyond his control pre- 


see 44 
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vented him from claiming them earlier. 
State v. White, 274 N.C. 220, 162 S.E.2d 
473 (1968). 

The State of North Carolina has pro- 
vided an adequate, available avenue of 
collateral attack to correct a denial of 
federal constitutional rights. Having thus 
assumed the responsibility of reviewing 
its trial court proceeding and correcting 
any deprivation of constitutional rights, 
it is incumbent upon the State to admin- 
ister its own laws with an even hand. Tyler 
viv Groom; 288 9F.o/Supp: 7870" Cie ane 
1968). 

This Article provides a procedure by 
which a person convicted of crime may 
thereafter obtain a hearing upon the ques- 
tion whether he was denied due process 
of law. It affords an opportunity to inquire 
into the constitutional integrity of his 
conviction. State v. White, 274 N.C. 220, 
162 S.E.2d 473 (1968). 


Federal and state courts have concur- 
rent jurisdiction in collateral proceedings 
seeking vindication of federal constitu- 
tional rights. Although federal courts are 
not required to abstain or decline to exer- 
cise jurisdiction simply because the rights 
asserted may be adjudicated in some other 
forum; nevertheless, comity requires that 
the federal courts recognize the primary 
responsibility of the state courts to cor- 
rect their own errors of constitutional 
magnitude. Tyler v. Croom, 288 F. Supp. 
870 (E.D.N.C. 1968). 


Prior to the 1965 amendment to this 
Article, a plethora of remedies confronted 
a defendant attacking his conviction, the 
appropriate one depending upon _ the 
grounds of his challenge. Occasionally, a 
defendant would pursue an inappropriate 
State remedy, be denied relief, come into 
the federal district court on habeas, and 
be returned to the State courts to seek the 
proper writ. The 1965 amendments, how- 
ever, abolished “all other common-law and 
statutory remedies” and substituted a un- 
itary proceeding in which all challenges 
to a conviction may be raised. Anders v. 
Turner, 379 F.2d 46 (4th Cir. 1967). 


The inquiry under this Article is limited 
to a determination whether the petitioners 
were denied the right to be represented by 
counsel, to have witnesses, and a fair op- 
portunity to prepare and to present their 
defense. State v. White, 274 N.C. 220, 162 
S.E.2d 473 (1968). 


This Article is not available to a peti- 
tioner whose sentence was suspended and 
who is not a person imprisoned in the 
penitentiary, Central Prison, common jail 
of any county ... assigned to work under 
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the supervision of the State Department of 
Correction. Thus, such a defendant prop- 
erly selects the relatively quiescent remedy 
of coram nobis as a means of seeking 
redress. Dantzic v. State, 10 N.C. App. 
369, 178 S.E.2d 790 (1971). 

The writ of error coram nobis is an es- 
tablished common-law writ available under 
this State’s procedure to challenge the 
validity of a conviction by reason of mat- 
ters extraneous to the record: State v. 
Green, 277 N.C. 188, 176 S.E.2d 756 (1970). 

It has been supplanted by this Article 
with reference to “any person imprisoned.” 
State, v..Green, 277;N,C. 188, 807605.4).2d 
756 (1970). 

The North Carolina Post-Conviction 
Hearing Act (§§ 15-217 through 15-222) 
was passed to replace the writ of error 
coram nobis insofar as the constitutionality 
of criminal trials is concerned, and, as now 
written, it incorporates habeas’ corpus, 
coram nobis and any other common-law or 
Statutory remedy under which a person 
may collaterally attack his sentence. 
Dantzic v. State, 10 N.C. App. 369, 178 
S.E.2d 790 (1971). 

The procedure under this Article is 
available when an imprisoned person seeks 
relief by petition for writ of error coram 
nobis. Dantzic).v. State, 279 N.C 212. 182 
ied obe (1e71), 

If petitioner is presently imprisoned, he 
may proceed under this Article. Dantzic v. 
state, 279 N.Cx912.-182.S. 8 Odi s6neloguy, 


Otherwise, the writ remains as at com- 
mon law and is available under this State’s 
procedure. State v. Green, 277 N.C. 188, 
176 S.E.2d 756 (1970). 

A writ of error coram nobis will not lie 
in the superior court after an appeal to the 
Supreme Court and an affirmation of the 
judgment in that court. Dantzic v. State, 
10 N.C. App. 369, 178 S.E.2d 790 (1971). 


A similar restriction does not apply 
when a defendant is proceeding under the 
post-conviction statute. Dantzic v. State, 
10 N.C. App. 369, 178 S.E.2d 790 (1971). 

Permission from Appellate Court to 
Petition for Writ of Error Coram Nobis 
Is Not Required.—There is no requirement 
that an imprisoned person seeking relief 
by petition for writ of error coram nobis 
obtain leave from an appellate court even 
though on direct appeal the appellate court 
has affirmed the judgment the petitioner 
seeks to attack. This is because the col- 
lateral attack is based on facts not dis- 
closed by the record on appeal. Dantzic v. 
State, 279 N.C. 212, 182 S.E.2d 563 (1971). 

The Supreme Court perceived no justifi- 
cation for a rule that would require a 
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person who is not in prison to obtain per- 
mission from an appellate court in order 
to file a petition for a writ of error coram 
nobis to attack collaterally a final judgment 
of a trial court from which no appeal was 
taken. Dantzic v. State, 279 N.C. 212, 182 
S.E.2d 563 (1971). 

Nor Is Permission from Supreme Court. 
—The Supreme Court has concluded that 
a requirement upon the ancient common- 
law writ of error coram nobis, namely, a 
requirement that permission be first ob- 
tained from the Supreme Court, such 
permission to be granted under the super- 
visory power presently conferred upon the 
Supreme Court by N.C. Const., Art. IV, 
§ 12(1), is neither necessary nor desirable 
under present conditions with reference to 
a final judgment of a trial court from 
which there was no appeal. Dantzic v. 
State, 279 N.C. 212, 182 S.E.2d 563 (1971). 

The procedure established by this article 
is not a substitute for an appeal from the 
judgment entered at the trial of the crim- 
inal charge. Branch v. State, 269 N.C. 
642, 153 S.E.2d 3430qiere 

The Post-Conviction Hearing Act is not 
a substitute for appeal. State v. White, 274 
N.C. 220, 162 S.E.2d 473 (1968). 

Post-conviction proceedings, whether in- 
stituted under the authority of the statute 
or the common law, cannot be used as a 
substitute for, or as an alternative to, direct 
appeal. Dantzic v. State, 10 N.C. App. 369, 
178 S.E.2d 790 (1971). 

This article does not afford to a person 
heretofore convicted of crime the right to 
present to the Supreme Court assignments 
of error in the trial in which he was con- 
victed and from which he did not appeal. 
State v. White, 274 N.C. 220, 162 S.E.2d 
473 (1968). 


Proceedings under this article are not a 
substitute or an alternative to direct ap- 
peal. State v. White, 274 N.C. 220, 162 
S.E.2d 473 (1968). 


This article does not license a _ collat- 
eral attack upon any ruling which could 
have properly been presented by a direct 
appeal from the judgment pronounced in 
the original trial. State v. White, 274 N.C. 
220, 162 S.E.2d 473 (1968). 


Errors in a petitioner’s trial which could 
have been reviewed on appeal may not be 
asserted for the first time, or reasserted, 
in post-conviction proceedings. State v. 
White, 274 N.C. 220, 162 S.E.2d 473 
(1968). 

This article cannot be used to raise the 
question whether errors were committed 
in the course of the trial. State v. White, 
274 N.C. 220, 162 S.E.2d 473 (1968). 


90 . 


§ 15-217 


The burden is upon the petitioner seek- 
ing a federal habeas corpus to prove, by 
a prepoiiderance of the evidence, the alleged 
violations of his constitutional rights. A 
petitioner does not bear that burden when 
he has had substantially identical issues 
previously determined adversely to him in 
a State post-conviction hearing, this hear- 
ing having been held in accordance with 
the standards required and enunciated in 
Townsend vy. Sain, 372 U.S. 293, 83 Sup. 
Ct..746, 9. L. Ed. 2d 770 (1963). Paige v. 
Bosses? eapupp.. 27 (E.D.N.C. 1968), 
revd on other grounds, 372 F.2d 426 
(4th Cir. 1967). 


Federal Court May Accept Findings of 
Fact Made by State Court.—In a federal 
habeas corpus proceeding, the federal 
court is free to accept the findings of fact 
made by the State court after it offered 
petitioner a full day of hearings in a State 
post-conviction hearing. Paige v. Ross, 257 
F. Supp. 27 (E.D.N.C. 1966), rev’d on 
other grounds, 372 F.2d 426 (4th Cir. 
1967). 


A federal district judge may, and ordi- 
narily should, accept the facts found in the 
hearing in the State court. But he need 
not. In every case he has the power, con- 
strained only by his sound discretion, to 
receive evidence bearing upon the appli- 
cant’s constitutional claim. State v. White, 
274 N.C. 220, 162 S.E.2d 473 (1968). 


Or May Try Facts Anew.—The federal 
district judge may try the facts anew 
whenever he supposes that the State court 
judge has not reliably found the relevant 
facts. State v. White, 274 N.C. 220, 162 
S.E.2d 473 (1968). 

Were a prisoner to have both direct 
and collateral review in the State court 
of his claim that he was deprived of con- 
stitutional rights in his trial, he might 
still have a de novo evidentiary hearing in 
federal habeas corpus proceedings if the 
district judge concludes that the facts 
found by the State court were not reliable 
findings. State v. White, 274. N.C. 220, 162 
S.E.2d 473 (1968). 


But conclusory finding by post-convic- 
tion court that plea of guilty was volun- 
tarily made was unacceptable in federal 
habeas corpus proceeding, where state 
court records contain no resolution of the 
historic facts, either explicitly or im- 
plicitly, as required by Townsend v. Sain, 
S7eetteeeos. 83 Sup. Ct. 745, 9 L. Ed.. 2d 
770 (1963). Neal v. Taylor, 264 F. Supp. 
418 (E.D.N.C. 1967). 

This article seems to require that a 
complainant be in custody under the sen- 
tence which he attacks, or otherwise prej- 
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udiced by it. Norkett v. Stallings, 251 
F. Supp. 662 (E.D.N.C. 1966). 
Habeas Corpus Was Not Available 


Where Petitioner Was Not Illegally Im- 
prisoned.— Petitioner could not proceed by 
petition for a writ of habeas corpus to at- 
tack an order of the Board of Paroles 
relating to the order in which his sentences 
are to be served because he was not il- 
legally imprisoned. Jernigan v. State, 279 
N.C. .556,.184 S.E.2d°259 (1971), 


Punishment upon Retrial May Not Be 
Increased.—Increasing a defendant’s pun- 
ishment upon retrial after the reversal of 
his initial conviction at a post-conviction 
hearing constitutes a violation of his Four- 
teenth Amendment rights in that it exacts 
an unconstitutional condition to the exer- 
cise of his right to a fair trial, arbitrarily 
denies him the equal protection of the law, 
and places him twice in jeopardy of pun- 
ishment for the same offense. Patton v. 
North Carolina, 381 F.2d 636 (4th Cir. 
1967). 

The equal protection clause of the Four- 
teenth Amendment compels a rule barring 
a sentence upon retrial in excess of the 
one invalidated, and this protection extends 
even to one seeking to avail himself of a 
state’s post-conviction remedies because of 
nonconstitutional errors in the original 
trial. Patton v. North Carolina, 381 F.2d 
636 (4th Cir. 1967). 

A defendant’s rights are not adequately 
protected even if a second sentencing 
judge is restricted to increasing sentence 
only on the basis of new evidence. A sen- 
tence may not be increased following a 
successful appeal, even where additional 
testimony has been introduced at the sec- 
ond trial. In order to prevent abuses, the 
fixed policy must necessarily be that the 
new sentence shall not exceed the old. 
Patton v. North Carolina, 381 F.2d 636 
(4th Cir. 1967). 


Credit for Time Served under Vacated 
Sentence.—Where there is a new trial, in 
which the defendant’s guilt is predicated 
upon the same conduct from which a pre- 
vious invalid judgment and sentence arose, 
time served under the vacated sentence 
must be fully credited against the time 
defendant is required to serve under the 
sentence imposed at the new trial. Kelly 


v. North Carolina, 276 F. Supp. 200 
(EDEN. Ge 1967): 
The constitutional protection against 


double jeopardy would be violated if an in- 
creased sentence or a denial of credit is 
permitted on retrial. Patton v. North Car- 
olina, 381 F.2d 636 (4th Cir. 1967). 

A prisoner’s exercise of his right to 
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seek a new trial will not be predicated on 
the fiction that he has “waived” the bene- 
fits of his initial sentence, because of the 
restrictive effect this has on access to post- 
conviction remedies. In seeking correction 
of an erroneous’ sentence, a defendant 
does not waive his double jeopardy right 
not to be subjected to multiple punishment. 
Patton v. North Carolina, 381 F.2d 636 
(4th Cir. 1967). 


Consent to Be Tried Again.—Before a 
new trial may be ordered as a result of 
post-conviction review of a criminal case, 
the record must clearly show defendant’s 
consent to be tried again. Williams v. 
State, 3 N.C. App. 212,164 S:E.2d 501 
(1968). 

Where a petitioner for post-conviction 
review under this article alleges facts 
which, if true, entitle him to nothing else 
but a new trial, he thereby gives consent 
to be tried again, which consent continues 
unless the court permits him to withdraw 
the petition. Williams v. State, 3 N.C. 
App. 212, 164 S.E.2d 501 (1968). 

And Hearing Is Precluded, etc.— 

Only claims as to which there has been 
no prior adjudication are justiciable under 
this article. State v. White, 274 N.C. 220, 
162 S.E.2d 473 (1968). 

North Carolina’s failure to conduct a 
post-conviction hearing within a reason- 
able time in accordance with an order of 
the federal district court deprived peti- 
tioner of equal protection or due process 
of law, entitling him to federal habeas cor- 
pus relief. Tyler v. Croom, 288 F. Supp. 
870 (E.D.N.C. 1968). 


Prisoner May Not Be Punished for Ob- 
taining New Trial—The North Carolina 
Supreme Court adheres to the basic con- 
stitutional principles that a prisoner may 
not be denied credit for time served, nor 
punished for obtaining a new trial. Pat- 
ton v. North Carolina, 256 F. Supp. 225 
(W.D.N.C. 1966). 


Effect of Harsher Punishment.—The 
frequency of harsher punishment (whether 
by the device of refusing credit for time 
served, or by a longer sentence, or both) 
upon retrial doubtless intimidates persons 
held in prison under unconstitutional con- 
victions from attempting to secure their 


right to a new trial. Patton v. North 
Carolina, 256 F. Supp. 225 (W.D.N.C. 
1966). 


Appeal.—_No appeal lies from a final 
judgment entered upon a petition and pro- 
ceeding for post-conviction review under 
the Post-Conviction Hearing Act, review 
being available only upon application by 
the petitioner or by the State for a writ of 
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certiorari. Nolan v. State, 1 N.C. App. 618, 
162 S.E.2d 88 (1968). 

Prerequisites to Review by Federal 
Court.—The power of a federal district 
court to consider a state prisoner’s peti- 
tion for writ of habeas corpus and to re- 
view the constitutionality of his state trial 
is conferred by 28 U.S.C. § 2254. In con- 
ferring that jurisdiction upon the federal 
courts, the Congress has specifically pro- 
vided that this court shall not grant the 
writ unless the state prisoner (1) has 
exhausted remedies available in the courts 
of the state, or (2) there is no available 
state corrective process, or (3) there are 
circumstances rendering the state process 
ineffective to protect the rights of the 
prisoner. Patton v. North Carolina, 256 
F. Supp. 225 (W.D.N.C. 1966). 

The federal habeas judge may in his dis- 
cretion deny relief to an applicant who has 
deliberately by-passed the orderly proce- 
dure of State courts and in so doing has 
forfeited his State court remedies. State v. 
White, 274 N.C. 220, 162 S.E.2d 473 (1968). 


Article Affords Review Only, etc.— 

The inquiry in a post-conviction pro- 
ceeding is whether there was a substantial 
denial of the constitutional rights of peti- 
tioners in the original criminal action in 
which they were convicted and whether 
a different result would likely have en- 
sued had petitioners not been denied such 
rights. Branch v. State, 269 N.C. 642, 
153).S.B.2d 3439 0C196e 


Article May Not Be Used Where Only 
Attack Is on Administrative Order.— 
Where petitioner concedes the validity of 
his trial and the sentences under which he 
is now being held and his only attack is 
upon the subsequent order of the Board 
of Paroles under § 148-62 relating to the 
administration or order in which the sen- 
tences are to be served, this Article may 
not be used for this purpose. Jernigan v. 
State, 279 N.C. 556, 184 S.E.2d 259 (1971). 


Burden Is on Petitioner to Show Denial 
of Constitutional Right.—In a proceeding 
under this article, the burden is upon the 
petitioner to show a denial of some right 
guaranteed to him by the Constitution of 
North Carolina or by the Constitution of 
the United States in the trial or investi- 
gatory procedures resulting in his con- 
viction. Branch v. State, 269 N.C. 642, 153 
S.E.2d 343 (1967). 


Want of Formal and Sufficient Accusa- 
tion.— When the court sentenced petitioner, 
who had been indicted for a violation of 
§ 14-26 (carnal knowledge of female 
virgins between twelve and sixteen years 
of age), to imprisonment for a term of 
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not less than twelve nor more than fifteen 
years upon his plea of guilty to a viola- 
tion of § 14-22 (assault with intent to 
commit rape) when there was no formal 
and sufficient accusation against him for 
the offense to which he pleaded guilty, it 
would seem to be without precedent, and 
the sentence of imprisonment was a 
nullity, and violates petitioner’s rights as 
guaranteed by N.C. Const., Art. I, § 19, 
and by § 1 of the 14th Amendment to the 
United States Constitution and must be 
vacated in post-conviction proceedings. 
McClure v. State, 267 N.C. 212, 148 S.E.2d 
15 (1966). 


Exhaustion of a state procedure to a 
foregone conclusion is not a prerequisite to 
federal habeas corpus jurisdiction. It is 
well established that under such circum- 
stances jurisdiction exists in the federal 
district court to entertain the petition for 
habeas corpus and to review the consti- 
tutionality of the trial and imprisonment. 
Patton v. North Carolina, 256 F. Supp. 225 
(W.D.N.C. 1966). 


Where petitioner for habeas corpus in a 
federal court maintained that he was de- 
tained pursuant to an_ unconstitutional 
judgment based upon _ unconstitutional 
statutes, and he had raised this issue at his 
trial, and again on direct appeal, and the 
Supreme Court of North Carolina had 
passed upon his constitutional objections. 
it was not necessary for him to raise them 
again in State collateral proceedings, i.e., 
via the Post-Conviction Hearing Act. 
Walker v. North Carolina, 262 F. Supp. 
102 (W.D.N.C. 1966). 


Where accused has not sought review of 
his second trial and sentence pursuant to 
the North Carolina Post-Conviction Hear- 
ing Act, federal habeas corpus jurisdiction, 
if it exists, therefore depends upon the 
existence of circumstances rendering such 
process ineffective. Such circumstances 
exist where prior decisions of the Supreme 
Court of North Carolina foreclosing in the 
state courts accused’s contentions that (a) 
he is entitled to credit for time served, 
and (b) that he cannot be more harshly 
punished at a second trial. Patton v. 
North Carolina, 256 F. Supp. 225 (W.D.- 
N.C. 1966). 


Forcing a petitioner for habeas corpus in 
the federal court to present again to the 
state courts, in a proceeding under this sec- 
tion, claims which had already been con- 
sidered and denied by those courts in ha- 
beas corpus proceedings would be an un- 
warranted, hyper-technical application of 
the exhaustion doctrine. The doctrine of 
exhaustion does not require that the peti- 
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tioner himself be exhausted in repetitious 
litigation. Whitley v. North Carolina, 357 
F.2d 75 (4th Cir. 1966). 

In habeas corpus proceedings in a fed- 
eral court, the State may waive petitioner’s 
failure to exhaust available State court 
remedies under this article. Kelly v. North 
Carolina, 276 F. Supp. 200 (E.D.N.C. 
1967). 

When State Remedies Exhausted.—-One 
who has proceeded under this article and 
been denied certiorari by the North Caro- 
lina Supreme Court has exhausted all pres- 
ently available State remedies. Anders v. 
Turner, 379 F.2d 46 (4th Cir. 1967). 

Effect of Declaring Trial a Nullity.— 
Once a trial has been declared a nullity 
in a post-conviction proceeding, this nul- 
lity cannot be resuscitated and made to 
serve as the basis for a sentence. When a 
trial is annulled, so is the sentence, and 
it cannot be reimposed without a new trial. 
State v. Hollars, 266 N.C. 45, 145 S.E.2d 
309 (1965). 

No Credit Allowed, etc.— 

Under the law of North Carolina, it is 
plain that the fortunate recipient of a new 
trial may be (1) denied credit for all time 
served in prison under the vacated judg- 
ment and sentence imposed at the first 
trial, unless given the maximum sentence 
at the second trial, and/or (2) be given 
a longer sentence than that previously 
imposed, so long as it is within the maxi- 
mum permitted by the statute. Patton v. 
North Carolina, 256 F. Supp. 225 (W.D.- 
N.C. 1966). 

Denial of credit at a second trial for 
time served while in the de facto status 
of state prisoner is so fundamentally un- 
fair as to constitute a violation of the due 
process and equal protection clauses of 
the Fourteenth Amendment of the federal 
Constitution. Patton v. North Carolina, 
256 F. Supp. 225 (W.D.N.C. 1966). 

The district court properly issued a writ 
of habeas corpus and ordered the release 
of petitioner for the reason that he had 
served the maximum term imposed on him 
at his original trial, notwithstanding that 
on retrial, after successful post-conviction 
attack, he was sentenced to a longer term. 
Pearce v. North Carolina, 397 F.2d 253 
(4th Cir. 1968). 

Method of Selecting Jury. — Petitioner 
for habeas corpus argued that the practice 
of obtaining a so-called “death-qualified” 
jury, by the allowance of successful chal- 
lenge for cause of all persons with con- 
scientious scruples against capital punish- 
ment, interfered with the “unbridled dis- 
cretion” of the jury to recommend life im- 
prisonment. This was a question of State 
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law which the federal court considered 
settled adversely to petitioner’s conten- 
tion by State v. Arnold, 258 N.C. 563, 129 
S.E.2d 229 (1963), and State v. Childs, 269 
N.C. 307, 152 S.E.2d 453 (1967). Crawford 
v. Bounds, 395 F.2d 297 (4th Cir. 1968), 
holding that the method of selecting the 
jury violated the Fourteenth Amendment 
to the federal Constitution. 

Applied in State v. Stafford, 267 N.C. 
201, 147 S.E.2d 925 (1966); State v. Wil- 
son, 269 N.C. 297, 152 S.E.2d 223 (1967); 
Petway v. Stallings, 248 F. Supp. 991 
(E.D.N.C. 1965): Tyler v. Croom) 264 F. 
Supp. 415 (E.D.N.C. 1967); Patton v. Ross, 
267 F. Supp. 387 (E.D.N.C. 1967); McNeil 
v. North Carolina, 368 F.2d 313 (4th Cir. 
1966); State v. Stafford, 274 N.C. 519, 164 
S. B:2di"371 101968) s1State ‘verSwann) 275 
N.C. 644, 170 S.E.2d 611 (1969). 

Cited in State v. Rhinehart, 267 N.C. 
470}! 1148), SStE2d™ 6511966) ge state v: 
Conyers, 267 N.C. 618, 148 S.E.2d 569 
(1966); State v. Sutton, 268 N.C. 165, 150 
S.E.2d 50 (1966); Sligh v. North Caro- 
lina, 246 F. Supp. 865 (E.D.N.C. 1965); 
McNeil v. North Carolina, 248 F. Supp. 
867 (E.D.N.C. 1965); Wells v. Stallings, 
253 F. Supp. 748 (E.D.N.C. 1966); Creigh- 
ton v. North Carolina, 257 F. Supp. 806 
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(E.D.N.C. 1966); Newsome vy. Ross, 258 
F. Supp. 671 (E.D.N.C. 1966); Fox v. 
North Carolina, 266 F. Supp. 19 (E.D.N.C. 
1967); Gainey v. Turner, 266 F. Supp. 95 
(E.D.N.C. 1967); Stem v. Turner, 370 F.2d 
895 (4th Cir. 1966); Lassiter v. Turner, 279 
F. Supp. 231 (E.D.N.C. 1968); Davis’ v. 
State, 273 N.C. 533, 160 S.E.2d 697 (1968); 
State v. Hamrick, 2 N.C. App: 237, 162 
S.E.2d 567 (1968); Glover v. State, 3 N.C. 
App. 210, 164 S.E.2d 400 (1968); Aldridge 
v. State, 4 N.C. App. 297, 166 S.E.2d 485 
(1969); Parker v. North Carolina, 397 
U.S. 790, 90° S.. Ct. “1458p0e5e ieee eee 
785 (1970); Garner v. State, 8 N.C. App. 
109, 174 S.E.2d 92 (1970); Battle v. State, 
8 N.C. App. 192, 174 S.E.2d 299 (1970); 
State v. Smith, 8 N.C. App. 348, 174 
S.E.2d 651 (1970); Dixon vy. State, 8 N.C. 
App. 408, 174 S.E.2d 683 (1970); State v. 
Swann, 9 N.C. App. 18, 175 S.E.2d 382 
(1970); McCabe v. North Carolina, 314 F. 
Supp. 917 (M.D.N.C. 1970); Bennett v. 
Hurley, 315 F. «Sapp: -113R eee. 
1970); Harris v. North Carolina, 320 F. 
Supp. 770 (M.D.N.C. 1970); State v. Noles, 
12 N.C. App. 676, 184 S.E.2d 409 (1971); 
Garrett v. Bounds, (328 2 aso peeeeee 
(W.D.N.C. 1971); State v. ‘Thompson, 15 
N.C. App. 416, 190 S.E.2d 355 (1972). 


§ 15-218. Contents of petition; waiver of claims not alleged.—The 


petition shall identify the proceeding or trial in which the petitioner was convicted, 
give the date of the rendition of the final judgment complained of, and shall clearly 
set forth the respects in which petitioner’s constitutional rights were violated or 
in which he is illegally detained, and shall state that the questions raised have not 
heretofore been raised or passed upon by any court of competent jurisdiction. The 
petition shall have attached thereto affidavits, records or other evidence support- 
ing its allegations or shall state why the same are not attached. The petition shall 
also identify any previous proceedings that the petitioner may have taken to secure 
relief from his conviction. Argument and citations and discussion of authorities 
shall be omitted from the petition. Any claims of substantial denial of constitutional 
rights or of other error remediable under this article not raised or set forth in the 
original or any amended petition shall be deemed waived, unless the court, upon 
consideration of a subsequent petition, finds a ground for relief asserted which for 
sufficient reason was not asserted or was inadequately asserted in the original or 
amended petition. (1951, c. 1083, s. 1; 1953, c. 675, s. 3; 1965, c. 352, s. 1; 1969, 
C18/7s's1>) 


Editor’s Note.— 
The 1969 amendment added at the end 


pus, since the North Carolina statute on 
post-conviction relief clearly prohibits rais- 


of the last sentence the language begin- 
ning “unless the court.” 

A petitioner for habeas corpus in a fed- 
eral court no longer had available a state 
remedy to vindicate the claimed denials of 
constitutional rights which could have 
been, but were not, raised in his applica- 
tion for post-conviction relief, made before 
his application for a writ of habeas cor- 


ing a ground in a successive petition which 
could have been raised earlier. Stem v. 
Turner, 370 F.2d 895 (4th Cir. 1966), com- 
mented on in 45 N.C.L. Rev. 1056 (1967). 

Stated in State v. Green, 2 N.C. App. 
391, 163 S.E.2d 14 (1968). 

Cited in State v. Case, 268 N.C. 330, 150 
S.E.2d 509 (1966). 
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§ 15-219. Petitioner unable to pay costs or procure counsel.—If the 
petition alleges that the petitioner is without funds to pay the costs of the pro- 
ceeding, and is unable to give a costs bond with sureties for the payment of the 
costs for the proceeding and is unable to furnish security for costs by means of a 
mortgage or lien upon property to secure the costs, the court may order that the 
petitioner be permitted to proceed to prosecute such proceeding without providing 
for the payment of cosis. If the petitioner is an indigent person, the provisions of 
chapter 7A, subchapter IX are applicable. (1951, c. 1083, s. 1; 1963, c. 1180; 1965, 
c. 352, s. 1; 1969, c. 1013, s. 9.) 

Editor’s Note.— 

The 1969 amendment, effective July 1, 
1969, substituted the present second sen- 
tence for the former second, third and 


fourth sentences, relating to appointment 
of counsel. 


Applied in State v. Fowler, 266 N.C. 
528, 146 S.F.2d 418 (1966); McClure v. 
State, 267 N.C. 212, 148 S.E.2d 15 (1966). 


§ 15-220. Answer of the State; amendments; costs of records.— 
Unless the reviewing judge shall have ordered an earlier date, within 30 days 
after the date of delivery of the petition to the solicitor of the district, or within 
such further time as the court may fix, the solicitor shall answer or move to dis- 
miss on behalf of the State. No other or further pleadings shall be filed except as 
the court may order on its own motion or on that of either party. The court may, 
in its discretion, grant leave at any stage of the proceeding prior to entry of 
judgment to withdraw the petition. The court may, in its discretion make such 
orders as to amendment of the petition or any other pleading, or as to pleading 
over, or filing further pleadings, or extending the time for filing any pleading 
other than the original petition, as shall seem to the court appropriate, just and 
reasonable. 


If it shall appear to the court that records, including a transcript of testimony, of 
the proceedings which resulted in the conviction of petitioner are necessary for a 
proper determination of the proceedings, the judge shall, upon finding that the 
petitioner is indigent or upon motion of the State, order the State of North Caro- 
lina in counties which do not yet have district court to pay the necessary cost of 
obtaining the records specified by the judge. In counties in which a district court 
is established the State is liable for payment of the costs assessed in this paragraph. 
eee ee 1965, c, 352,s. 1; 1969, c. 877, s. 2: ¢ 1013, 's. 10s. 1296.) 


Editor’s Note.— 

The first 1969 amendment deleted the 
former fourth sentence, relating to the 
effect of withdrawal of a petition as waiver 
of any claim of denial of constitutional 
rights or other errors. 


The second 1969 amendment, effective 
July 1, 1969, inserted, in the first sentence 
of the second paragraph, “in counties 
which do not yet have district. court,” and 
added the second sentence of the second 
paragraph. 


§ 15.221. Hearing. 

Nature of Hearing.—A post-conviction 
hearing is a post-conviction remedy to 
determine whether a defendant was de- 
prived of any constitufional right in his 
original trial. This is a question of law 
for the court. State v.. Gainey, 265 N.C. 
437, 144 S.F.2d 249 (1965). 


A post-conviction hearing is not a trial. 


The third 1969 amendment, effective 
July 1, 1969, substituted “State of North 
Carolina” for “county” in the first sentence 
of the second paragraph. 

Applied in State v. Hollars, 266 
45, 145 S.E.2d 309 (1965). 

Quoted in Aldridge v. State, 4 N.C. App. 
297, 166 S.E.2d 485 (1969). 

Cited in State v. Case, 
150 S.E.2d 509 (1966). 


N.C. 


268 NN: Glss0: 


State v. Gainey, 265 N.C. 437, 144 S.E.2d 
249 (1965). 

It is not designed to be a second day in 
court. State v. Gainey, 265 N.C. 437, 144 
S.E.2d 249 (1965). 

Nor is it a substitute for appeal. State 
v. Gainey, 265 N.C. 437, 144 S.E.2d 249 
(1965). 
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There is no requirement that a defen- 
dant be present at a post-conviction hear- 
ing. State v. Gainey, 265 N.C. 437, 144 
S.E.2d 249 (1965). 

There Is No Trial by Jury.—In a post- 
conviction proceeding, there is no trial by 
jury but that the judge holding the hear- 
ing shall hear the evidence and make ap- 
propriate factual findings as to all ma- 
terial issues or questions of fact raised by 
the petition and supported by the evi- 
dence. Battle v. State, 8 N.C. App. 192, 
174 S.E.2d 299 (1970). 

Burden Is on Petitioner to Show Denial 
of Constitutional Right. — When a peti- 
tioner in a post-conviction proceeding al- 
leges error in the investigatory procedures 
or trial, resulting in his sentence and im- 
prisonment, the burden of proof is on him 
to show a denial of some right guaranteed 
to him by the Constitution of North Caro- 
lina or by the Constitution of the United 
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States. Battle v. State, 8 N.C. App. 192, 
174 S.E.2d 299 (1970). 

Necessity for Finding of Fact by Court. 
—The trial court in a post-conviction hear- 
ing committed error in failing to make a 
factual finding with respect to a material 
issue raised by the petitioner, that is, 
whether petitioner’s plea of guilty at his 
trial on a charge of kidnapping was freely, 
understandingly and voluntarily entered. 
Battle v. State, 8 N.C. App. 192, 174 
S.E.2d 299 (1970). 


Order Appointing Counsel to Perfect 
Appeal.—In a hearing under the Post-Con- 
viction Hearing Act, a finding by the court 
that an indigent defendant had been denied 
right of appeal to the Supreme Court fully 
supports an order appointing counsel to 
perfect an appeal and directing the county 
to furnish a transcript of the trial. State 
v. Staten, 271.N.C. 600/550 7eeaeco 
(1967). 


§ 15-222. Review by application for certiorari.—Any final judgment 


entered upon such a petition and proceeding may be reviewed by the Court of 
Appeals of North Carolina upon application by the petitioner or by the State for 
a writ of certiorari brought within 60 days from the entry of the judgment in such 
proceeding. 

If the judge is satisfied that a petitioner is unable to procure the records re- 
quired for an adequate and effective consideration by the Court of Appeals of an 
application for writ of certiorari, he shall order the State of North Carolina to 
make available such records, including the transcript. 


The law of this State governing the application, granting and disposition of 
writs of certiorari shall be applicable to any application for writ of certiorari 
brought under the provisions of this article for the purpose of seeking a review 
of such judgment or proceeding. (1951, c. 1083, s. 1; 1965, c. 352, s. 1; 1967, c. 
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Editor’s Note.— 

Session Laws 1967, c. 108 and c. 523, s. 
2, substituted “Court of Appeals” for “Su- 
preme Court.” 

The first 1969 amendment, effective July 
1, 1969, deleted the former second, third 
and fourth sentences of the first para- 
graph, relating to appointment of counsel, 
and also deleted the second paragraph. The 
deleted sentences and paragraph had been 
added by Session Laws 1967, c. 523, s. 1. 

The second 1969 amendment, effective 
July 1, 1969, substituted “State of North 
Carolina” for “county” in the second para- 
graph. 

Notwithstanding its deletion by the first 
1969 amendment, the second paragraph of 
the section, as amended by the second 1969 
amendment, appears in the section as set 
out above. 

Judgments under this Article may be re- 
viewed by the Court of Appeals under this 
section. Dantzic v. State, 10 N.C. App. 369, 
178 S.E.2d 790 (1971). 


No appeal lies from an order entered in 
a post-conviction hearing denying defen- 
dant a new trial, but such an order may be 
reviewed only upon allowance of a writ of 
certiorari. In re McBride, 267 N.C. 93, 147 
S.E.2d 597 (1966). 

No appeal lies from a final judgment 
entered upon a petition and proceeding for 
post-conviction review under the North 
Carolina Post-Conviction Hearing Act, re- 
view being available only upon application 
by the petitioner or by the State for a writ 
of certiorari. Nolan v. State, 1 N.C. App. 
618, 162 S.E.2d 88 (1968); State v. Green, 
2 N.C. App. 391, 163 S.E.2d 14 (1968); 
Aldridge v. State, 4 N.C. App. 297, 166 
S.E.2d 485 (1969). 

And its decisions rendered thereon are 
not subject to further review in the courts 
of this State. Dantzic v. State, 10 N.C. 
App. 369, 178 S.E.2d 790 (1971). 

The State, as well as a prisoner, may 
petition for certiorari to review a final 
judgment in proceedings under the Post- 
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Conviction Hearing Act. State v. White, 
274 N.C. 220, 162 S.E.2d 473 (1968). 
That Defendant Is on Parol Does Not 
Affect Right to Review.—The fact that a 
defendant is on parol at the time of his ap- 
plication for certiorari does not affect his 
right to review by the Supreme Court 
(now Court of Appeals), since conditions 
of parol are a restraint upon his liberty 
not shared by the public generally. State v. 
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Rhinehart, 267 N.C. 470, 148 S.E.2d 651 
(1966). 

Applied in Patton v. Ross, 267 F. Supp. 
387 (E.D.N.C. 1967); State v. Childs, 280 
N.C. 576, 187 $.E.2d 78 (1972). 

Cited in State v. Case, 268 N.C. 330, 150 
S.E.2d 509 (1966); Kelly v. North Caro- 
lina, 276 F. Supp. 200 (E.D.N.C. 1967); 
Lassiter v. Turner, 2797 F. Supp. 261 
(E.D.N.C. 1968). 


ARTICLE 23. 


Expunction of Records of Youthful Offenders. 


§ 15-223. Expunction of records for first offenders under the age of 
18 at the time of conviction of misdemeanor.—(a) Whenever any person 
who has not yet attained the age of 18 years and has not previously been convicted 
of any felony, or misdemeanor other than a traffic violation, under the laws of 
the United States, the laws of this State or any other state, pleads guilty to or is 
guilty of a misdemeanor, he may file a petition in the court where he was con- 
victed for expunction of the misdemeanor from his criminal record. The petition 
cannot be filed earlier than two years after the date of the conviction or any 
period of probation, whichever occurs later, and the petition shall contain, but not 
be limited to, the following: : 


(1) An affidavit by the petitioner that he has been of good behavior for the 
two-year period since the date of conviction of the misdemeanor in 
question and has not been convicted of any felony, or misdemeanor 
other than a traffic violation, under the laws of the United States or 
the laws of this State or any other state. 


(2) Verified affidavits of two persons who are not related to the petitioner 
or to each other by blood or marriage, that they know the character 
and reputation of the petitioner in the community in which he lives and 
that his character and reputation are good. 


(3) A statement that the petition is a motion in the cause in the case wherein 
the petitioner was convicted. 


(4) Affidavits of the clerk of superior court, chief of police, where appro- 
priate, sheriff of the county wherein the petitioner wes convicted, and 
official records of the Federal Bureau of Investigation and the State 
Bureau of Investigation, all showing that the petitioner has not been 
convicted of a felony or misdemeanor under the laws of the United 
States or the laws of this State or any other state at any time prior 
to the conviction for the misdemeanor in question or during the two- 
year period following the conviction for the misdemeanor in question. 


The petition shall be served upon the solicitor of the court wherein the case was 
tried resulting in conviction. The solicitor shall have 10 days thereafter in which 
to file any objection thereto and shall be duly notified as to the date of the hearing 
of the petition. 


(b) If the court, after hearing, finds that the petitioner had remained of good 
behavior and been free of conviction of any felony or misdemeanor, other than a 
traffic violation, for two years from the date of conviction of the misdemeanor in 
question, and petitioner was not 18 years old at the time of the conviction in ques- 
tion, it shall order that such person be restored, in the contemplation of the law, to 
the status he occupied before such arrest or indictment or information. No person 
as to whom such order has been entered shall be held thereafter under any pro- 
vision of any laws to be guilty of perjury or otherwise giving a false statement 
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by reason of his failure to recite or acknowledge such arrest, or indictment, 
information, or trial, or response to any inquiry made of him for any purpose. 

(c) The court shall also order that said misdemeanor conviction be expunged 
from the records of the court, and direct all law-enforcement agencies bearing 
record of the same to expunge their records of the conviction and the clerk shall 
forward a certified copy of the order to all law-enforcement agencies concerned 
and to the F.B.I. and §.B.I. with the cost thereof to be taxed against the petitioner. 

(d) The clerk of superior court in each county in North Carolina shall, as soon 
as practicable after each term of court in his county, file with the North Carolina 
Department of Justice, the names of those persons granted a discharge under the 
provisions of this section, and the North Carolina Department of Justice shall 
maintain a confidential file containing the names of persons granted conditional dis- 
charges. The information contained in such file shall be disclosed only to judges of 
the General Court of Justice of North Carolina for the purpose of ascertaining 
whether any person charged with an offense has been previously granted a dis- 
charge. (1973, c. 748.) 

Applicable to Offenses Which Occurred opinion of Attorney General to Mr. Ray 
at Any Time and Were Committed by In- H. Garland, Deputy Director, State Bureau 
dividual under 18 Years of Age.—See of Investigation, 43 N.C.A.G. 1 (1973). 
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Chapter 17. 
Habeas Corpus. 
Article 2. Article 7. 
Application. Habeas Corpus for Custody of Children 


Sec. 
17-6. To judge of Appellate Division or 
superior court in writing. 


in Certain Cases. 
Sec. 
17-39 to 17-40. [Repealed.] 


ARTICLE 2. 


Application. 


§ 17-3. Who may prosecute writ. 


Cited in State v. Hamrick, 2 N.C. App. 
227, 162 S.E.2d 567 (1968). 


§ 17-4. When application denied.—Application to prosecute the writ shall 


be denied in the following cases: 


(3) Where any person has willfully neglected, for the space of two whole 
sessions after his imprisonment, to apply for the writ to the superior 
court of the county in which he may be imprisoned, such person shall 
not have a habeas corpus in vacation time for his enlargement. 


(1971, c. 528, s. 1.) 


Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted ‘“ses- 
sions” for “terms” in subdivision (3). 

Only the introductory paragraph of the 
section and the subdivision changed by the 
amendment are set out. 

An indictment returned by a grand jury 
is sufficient ground to detain a defendant 


for trial. State v. Murphy, 10 N.C. App. 11, 
177e Hed Olah CLorO). 

And the defendant is not entitled to his 
release in a habeas corpus proceeding. 
State v.' Murphy, 10 N.C. App: iijei77 
S.E.2d 917 (1970). 

Cited in Dantzic v. State, 279 N.C. 212, 
182 S.E.2d 563 (1971). 


§ 17-6. To judge of Appellate Division or superior court in writing.— 
Application for the writ shail be made in writing, signed by the applicant— 


(1) To any one of the justices or judges of the Appellate Division. 

(2) To any one of the superior court judges, either during a session or in 
vacation. (1868-9, c. 116, s. 4; Code, s. 1626; Rev., s. 1824; C. S., s. 
2208; 1969, c. 44, s. 41; 1971, c. 528, s. 2.) 


Editor’s Note.—Prior to the 1969 amend- 
ment, subdivision (1) read “To any one of 
the justices of the Supreme Court.” 


§ 17-7. Contents of application. 


Noncompliance.—Where a defendant had 
not been tried when his writ of habeas 
corpus was filed, and he did not assert in 
the petition that the legality of his restraint 
had not been already adjudged upon a 
prior writ of habeas corpus, he did not 


The 1971 amendment, effective Oct. 1, 
1971, substituted “during a session” for “at 
term time” in subdivision (2). 


comply with the provisions of this section 
relating to the contents of a petition for 
the writ of habeas corpus. State v. Murphy, 
10 N.C; App: 11) 177 S.B.2d,017 7970) 

Stated in State v. Green, 2 N.C. App. 
391, 163 S.E.2d 14 (1968). 


§ 17-8. Issuance of writ without application.—When the appellate di- 


vision or superior court division, or any judge of either division, has evidence from 
any judicial proceeding before such court or judge that any person within this 
State is illegally imprisoned or restrained of his liberty, it is the duty of said court 
or judge to issue a writ of habeas corpus for his relief, although no application be 
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made for such writ. (1868-9, c. 116, s. 10; Code, s. 1632; Rev., s. 1826; C. S., s. 
2210; 1969, c. 44, s. 42.) 


Editor’s Note—The 1969 amendment 
substituted “When the appellate division 
or superior court division, or any judge of 


either division” for “When the Supreme or 
superior court, or any judge of either” at 
the beginning of the section. 


ARTICLE 7. 
Habeas Corpus for Custody of Children in Certain Cases. 


BS 17-39: Repealed by Session Laws 1967, c. 1153, s. 1, effective October 1, 
1967. 


Cross References.— 
As to action or proceeding for custody 
of minor child, see §§ 50-13.1 to 50-13.8. 


§ 17-39.1: Repealed by Session Laws 1967, c. 1153, s. 1, effective October 
1, 1967. 


Cross Reference.— 
As to action or proceeding for custody 
of minor child, see §§ 50-13.1 to 50-13.8. 


§ 17-40: Repealed by Session Laws 1967, c. 1153, s. 1, effective October 1, 
1967. 


Cross Reference.—As to action or pro- 
ceeding for custody of minor child, see §§ 
50-13.1 to 50-13.8. 


ARTICLE 8. 
Habeas Corpus Ad Testificandum. 


§ 17-41. Authority to issue the writ.—Every court of record has power, 
upon the application of any party to any suit or proceeding, civil or criminal, 
pending in such court, to issue a writ of habeas corpus, for the purpose of bring- 
ing before the said court any prisoner who may be detained in any jail or prison 
within the State, for any cause, except a prisoner under sentence for a capital 
felony, to be examined as a witness in such suit or proceeding in behalf of the 
party making the application. 


Such writ of habeas corpus may be issued by any magistrate or clerk of the 
superior court, upon application as provided in this section, to bring any person 
confined in the jail or prison of the same county where such magistrate or clerk 
may reside, to be examined as a witness before such magistrate or clerk. 


In cases where the testimony of any prisoner is needed in a proceeding before 
a magistrate, or a clerk, and such person is confined in a county in which such 
magistrate or clerk does not reside, application for habeas corpus to testify may 
be made to any justice or judge of the General Court of Justice. (1868-9, c. 116, 
ss. 37, 38; Code, ss. 1663, 1664; Rev., ss. 1855, 1856; C. S., s. 2243; 1969, c. 44, 
g"43* 1971 ,*c, 528; 5:3.) 


Editor’s Note.—The 1969 amendment 1971, substituted “magistrate” for “justice 


substituted “justice or judge of the General 
Court of Justice” for “judge of the Su- 
prethe or superior court” at the end of the 
section. 

The 1971 amendment, effective Oct. 1, 


of the peace” near the beginning of the 
second and third paragraphs and for “jus- 
tice’ twice in the second paragraph and 
again in the third paragraph. 
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§ 17-44. Applicant to pay expenses and give bond to return.—The 
service of the writ shall not be complete, however, unless the applicant for the 
same tenders to the person in whose custody the prisoner may be, if such persort 
is a sheriff, coroner, or marshal, the fees and expenses allowed by law for bringing 
such prisoner, nor unless he also gives bond, with sufficient security, to such sher- 
iff, coroner, or marshal, as the case may be, conditioned that such applicant will pay 
the charges of carrying back such prisoner. (1868-9, c. 116, s. 41; Code, s. 1667; 
Rev., s. 1859; C. S., s. 2246; 1971, c. 528, s. 4.) 

Editor’s Note. — The 1971 amendment, following “coroner” in two places in the 
effective Oct. 1, 1971, deleted “constable” section. 


101 


§ 17A-1 GENERAL STATUTES oF NorTH CAROLINA § 17A-3 


Chapter 17A. 


Law-Enforcement Officers. 


Sec. Sec. 
17A-1. Findings and policy. 17A-5. Chairman; vice-chairman; other 
17A-2. Definitions. officers; meetings; reports. 


17A-3. North Carolina Criminal Justice 17A-6. Powers. 
Training and Standards Council 17A-7. Required standards. 


established; members; terms; 17A-8. Grants under the supervision of 
vacancies. Council and the State. 
17A-4. Compensation. 17A-9. Donations and appropriations. 


§ 17A-1. Findings and policy.—The General Assembly finds that the ad- 
ministration of criminal justice is of statewide concern, and that proper adminis- 
tration is important to the health, safety and welfare of the people of the State and 
is of such nature as to require education and training of a professional nature. It 
is in the public interest that such education and training be made available to per- 
sons who seek to become criminal justice officers, persons who are serving as such 
officers in a temporary or probationary capacity, and persons already in regular 
service. (1971, c. 963, s. 1.) 

Editor’s Note. — Session Laws 1971, c. 340.—See opinion of Attorney General to 
963, s. 10 contains a severability clause. Mr. John Faircloth, Director, Criminal 

This Chapter Is Applicable to Police Justice Training and Standards Council, 
Officers Appointed by Secretary of De- 43 N.C.A.G. 99 (1973). 
partment of Administration under § 148- 


17A-2. Definitions.—Unless the context clearly otherwise requires, the 
following definition applies in this Chapter: “Criminal justice system” means the 
State and local law-enforcement agencies, the State and local police traffic service 
agencies, the State correctional agencies, the jails and other correctional agencies 
maintained by local governments, except constitutional officers. (1971, c. 963, 


S22) 


§ 17A-3. North Carolina Criminal Justice Training and Standards 
Council established; members; terms; vacancies.—(a) There is hereby es- 
tablished the North Carolina Criminal Justice Training and Standards Council, 
hereinafter called ‘the Council” in the Executive Office of the Governor (or the 
Department of Justice). The Council shall be composed of 21 members as follows: 


(1) Sheriffs —Five sheriffs or other individuals serving in sheriffs’ depart- 
ments, one of whom shall be selected by the North State Law-Enforce- 
ment Officers Association and four selected by the North Carolina 
Sheriffs’ Association. 

(2) Police Officers.—Five police chiefs or other individuals serving in police 
departments, one of whom shall be selected by the North State Law- 
Enforcement Officers Association and four selected by the North Caro- 
lina Association of Police Executives. 

(3) Departments.—A representative of the Department of Justice to be se- 
lected by the Attorney General; a representative of the Department 
of Motor Vehicles to be selected by the Commissioner of Motor Ve- 
hicles; a representative for the correctional system to be selected by 
the Governor; a representative for the court system to be selected by 
the Chief Justice. 

(4) At-large Groups and Ex Officio Members.—Three members at large to 
be selected by the Governor. The Director of the Institute of Govern- 
ment and the Director of Law-Enforcement Training in the Depart- 
ment of Community Colleges, the Director of Criminal Justice Pro- 
grams at East Carolina University and the Director of Criminal Jus- 
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tice Programs of North Carolina University at Charlotte, who shall be 
permanent members of the Council. 

(b) The members shall be appointed for staggered terms and the initial appoint- 
ments shall be made prior to September 1, 1971, and the appointees shall hold 
office until July 1st of the year in which their respective terms expire and until, 
their successors are appointed and qualified as provided hereafter : 


For the terms of one year: One member from subdivision (1) of subsection (a), 
one member from subdivision (2) of subsection (a), one from subdivision (3) 
representing the Department of Motor Vehicles, one from subdivision (3) repre- 
senting the court system, and one from subdivision (4) appointed by the Governor. 

For the terms of two years: Two members from subdivision (1) of subsection 
(a), two members from subdivision (2) of subsection (a), one from subdivision 
(3) representing the Department of Justice, and one from subdivision (4) ap- 
pointed by the Governor. 

For the terms of three years: Two members from subdivision (1) of subsection 
(a), two members from subdivision (2) of subsection (a), one member from sub- 
division (3) representing the correctional system, and one from subdivision (4) 
appointed by the Governor. 

Thereafter, as the term of each member expires, his successor shall be appointed 
for a term of three years. Notwithstanding the appointments for a term of years, 
each member shall serve at the will of the appointing authority. 

The Director of the Institute of Government, the Director of Law-Enforcement 
Training of the Department of Community Colleges, the Directors of Criminal 
Justice Programs at East Carolina University and the University of North Caro- 
lina at Charlotte shall be continuing members of the Council during their tenure 
as Director. 

Members of the Council who are public officers shall serve ex officio and shall 
perform their duties on the Council in addition to the duties of their office. 

(c) Vacancies in the Council occurring for any reason shall be filled, for the 
unexpired term, by the authority making the original appointment of the person 
causing the vacancy. (1971, c. 963, s. 3.) 


§ 17A-4. Compensation.—Members of the Council who are State officers 
or employees shall receive no compensation for serving on the Council, but shall 
be reimbursed for their expenses in accordance with G.S. 138-6. Members of the 
Council who are full-time salaried public officers or employees other than State of- 
ficers or employees shall receive no compensation for serving on the Council, but 
shall be reimbursed for their expenses in accordance with G.S. 138-5(b). All other 
members of the Council shall receive compensation and reimbursement for expenses 
in accordance with G.S. 138-5. (1971, c. 963, s. 4.) 


§ 17A-5. Chairman; vice-chairman; other officers; meetings; reports. 


—(a) The Governor shall designate one of the members of the Council as chair- 
man upon its creation, and shall appoint or reappoint the chairman each July 1 
thereafter. 

(b) The Council shall select a vice-chairman and such other officers and com- 
mittee chairmen from among its members, as it deems desirable, at the first regular 
meeting of the Council after its creation and at the first regular meeting after 
July 1 of each year thereafter. Nothing in this subsection, however, shall prevent 
the creation or abolition of committees or offices of the Council, other than the 
office of vice-chairman, as the need may arise at any time during the year. 

(c) The Council shall hold at least four regular meetings per year upon the 
call of the chairman. Special meetings shall be held upon the call of the chairman 
or the vice-chairman, or upon the written request of five members of the Council. 

(d) The activities and recommendations of the Council with respect to standards 
for criminal justice training shall be treated as appropriate in regular and special 
reports made by the Council. The Council, however, shall present special reports 
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and recommendations to the Governor or the General Assembly, or both, as the 


need may arise or as the Governor or General Assembly may request. (1971, c. 
963, s. 5.) 


§ 17A-6. Powers.—In addition to powers conferred upon the Council else- 
where in this Chapter, the Council shall have the power to: 


(1) Promulgate rules and regulations for the administration of this Chapter 
including the authcrity to require the submission of reports and infor- 
mation by criminal justice agencies and departments within this State 
relevant to employment, education and training. 

(2) Establish minimum educational and training standards for employment 
as a criminal justice officer: (i) In temporary or probationary status, 
and (ii) in permanent positions. 

(3) Certify persons as being qualified under the provisions of this Chapter 
to be criminal justice officers. 

(4) Consult and cooperate with counties, municipalities, agencies of this State, 
other governmental agencies, and with universities, colleges, junior 
colleges, and other institutions concerning the development of criminal 
justice training schools and programs or courses of instruction. 

(5) To establish minimum standards and levels of education or equivalent 
experience for all criminal justice instructors, teachers or professors. 

(6) Conduct and stimulate research by public and private agencies which 
shall be designed to improve education and training in the administra- 
tion of criminal justice. 

(7) Make recommendations concerning any matters within its purview pur- 
suant to this Chapter. 

(8) Employ a director and such other personnel as may be necessary in the 
performance of its functions. 

(9) Appoint such advisory committees as it may deem necessary. 

(10) Make such evaluations as may be necessary to determine if governmental 
units are complying with the provisions of this Chapter. 

(11) Adopt and amend bylaws, consistent with law, for its internal manage- 
ment and control. 

(12) Enter into contracts and do such things as may be necessary and inci- 
dental to the administration of its authority pursuant to this Chapter. 
CI9/1 C9635, s: 61} 


§ 17A-7. Required standards.—(a) Criminal justice officers already serv- 
ing under permanent appointment on July 1, 1971, shall not be required to meet any 
requirement of subsections (b) and (c) of this section as a condition of tenure 
or continued employment, nor shall failure of any such criminal justice officers to 
fulfill such requirements make him ineligible for any promotional examination for 
which he is otherwise eligible. The legislature finds, and it is hereby declared to be 
the policy of this Chapter, that such criminal justice officers have satisfied such 
requirements by their experience. It is the intent of this Chapter that all officers 
employed, after the Council has adopted the required standards, shall meet the 
requirements of this Chapter, provided that the Council shall not enforce its 
standards until after training facilities are available for personnel to comply with 
the standards. 

(b) At the earliest practicable time, the Council shall provide, by regulation, that 
no person shall be appointed as a criminal justice officer, except on a temporary 
or probationary basis, unless such person has satisfactorily completed an initial 
preparatory program of training at a school approved by the Council. No criminal 
justice officer who lacks the education and training qualifications required by the 
Council may have his temporary or probationary employment extended beyond 
one year by renewal of appointment or otherwise. 

(c) In addition to the requirements of subsection (hb), of this section, the Council, 
by rules and regulations, shall fix other qualifications for the employment and 
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retention of criminal justice officers, including minimum age, education, physical 
and mental standards, citizenship, good moral character, experience, and such 
other matters as relate to the competence and reliability of persons to assume and 
discharge the responsibilities of criminal justice officers, and the Council shall 
prescribe the means for presenting evidence of fulfillment of these requirements. 

Where minimum general educational standards are not met, yet the individual 
shows potential and a willingness to achieve the standards by extra study, they 
may be waived by the Council for the amount of time it will take to achieve the 
standards required. 

(d) The Council may issue a certificate evidencing satisfaction of the require- 
ments of subsection (b) and (c) of this section to any applicant who presents such 
evidence as may be required by its rules and regulations of satisfactory completion 
of a program or course of instruction in another jurisdiction equivalent in content 
and quality to that required by the Council for approved criminal justice education 
and training programs in this State. (1971, c. 963, s. 7.) 


§ 17A-8. Grants under the supervision of Council and the State.— 
The Council may authorize the reimbursement to each political subdivision of the 
State not exceeding sixty percent (60%) of the salary and of the allowable tuition, 
living and travel expenses incurred by the officers in attendance at approved train- 
ing programs, providing said political subdivisions do in fact adhere to the selec- 
tion and training standards established by the Council. (1971, c. 963, s. 8.) 


§ 17A-9. Donations and appropriations.—(a) The Council may accept 
for any of its purposes and functions under this Chapter any and all donations, both 
real and personal, and grants of money from any governmental unit or public 
agency, or from any institution, person, firm or corporation, and may receive, utilize 
and dispose of the same. Any arrangements pursuant to this section shall be detailed 
in the annual report of this Council. Such report shall include the identity of the 
donor, the nature of the transaction, and the conditions, if any. Any moneys re- 
ceived by the Council pursuant to this section shall be deposited in the State 
treasury to the account of the Council. 

(b) The Council, by rules and regulations, shall provide for the administration 
of the grant program authorized by this section. In promulgating such rules, the 
Council shall promote the most efficient and economical program of criminal 
justice training, including the maximum utilization of existing facilities and pro- 
grams for the purpose of avoiding duplication. 

(c) The Council may provide grants as a reimbursement for actual expenses 
incurred by the State or political subdivision thereof for the provisions of training 
programs of officers from other jurisdictions within the State. (1971, c. 963, s. 9.) 
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Chapter 17B. 
North Carolina Criminal Justice Education and Training System. 


Sec. Sec. 

17B-1. Definitions. 17B-5. North Carolina Criminal Justice 

17B-2. System established. Education and Training System 

17B-3. Center established. Council—duties. 

17B-4. North Carolina Criminal Justice 17B-6. Functions of Department of Jus- 
Education and Training System tice. 


Council—organization. 


§ 17B-1. Definitions.—As used in this Article, unless the context otherwise 
requires : 


“Center” means the North Carolina Criminal Justice Education and Training 
Center. 


“The Council” means the North Carolina Criminal Justice Education and Train- 
ing Council. 

“Criminal justice agencies” means the State and local law-enforcement agencies, 
the State and local police traffic service agencies, the State correctional agencies, the 
jails and other correctional agencies maintained by local governments, and the 
courts of the State. 


“Department” means the Department of Justice. (1973, c. 749.) 


17B-2. System established.—The North Carolina Department of Justice 
shall establish a North Carolina Criminal Justice Education and Training System. 
The System shall consist of a cooperative arrangement between criminal justice 
agencies, both State and local, to provide education and training to the officers and 
employees of the criminal justice agencies of the State of North Carolina and its 
local governments. The System shall include the educational and training programs 
offered by the Criminal Justice Education and Training Center as well as those con- 
ducted by any other public agencies or institutions within the State which are en- 
gaged in criminal justice education and training and desire to be affiliated with the 
System for the purpose of achieving greater coordination of criminal justice educa- 
tion and training efforts in North Carolina. (1973, c. 749.) 


17B-3. Center established.—The North Carolina Department of Justice 
shall establish a North Carolina Criminal Justice Education and Training Center. 
The Center shall provide a comprehensive educational and training program fo: 
agents of the State Bureau of Investigation, for other employees of the Department 
of Justice and for the employees of any State criminal justice agency which desires 
to affiliate with the Center for purposes of education and training. 

The Department of Justice, through the Center, also may provide educational 
and training programs for local criminal justice personnel upon request and is 
encouraged to develop programs which will enhance the skills of local criminal 
justice officials. In addition the Department of Justice is authorized to provide com- 
prehensive programs designed to qualify persons as instructors of criminal justice 
education and training at the local level. (1973, c. 749.) 


§ 17B-4. North Carolina Criminal Justice Education and Training 
System Council — organization. — (a) Membership. — The North Carolina 
Criminal Justice Education and Training System Council shall be composed of 38 
members as follows: 


(1) Four representatives of sheriffs’ departments, one of whom shall be se- 
lected by the North [Carolina] State Law Enforcement Officers’ As- 
sociation and three selected by the North Carolina Sheriffs’ Associa- 
tion. 


106 


§ 17B-5 1973 CUMULATIVE SUPPLEMENT § 17B-5 


(2) Four representatives of police departments, one of whom shall be selected 
by the North [Carolina] State Law Enforcement Officers’ Association 
and three selected by the North Carolina Association of Police Execu- 
tives. 

(3) Two county commissioners selected by the North Carolina Association of 
County Commissioners. 

(4) Two mayors selected by the North Carolina League of Municipalities. 

(5) One criminal justice educator selected by the North Carolina Associa- 
tion of Criminal Justice Education. 

(6) One law-enforcement training officer selected by the North Carolina Law- 
Enforcement Training Officers’ Association. 

(7) Five civilian members at large to be selected by the Governor from the 
general private sector. 

(8) One superior court judge, one district court judge and one solicitor of 
the General Court of Justice, each of these individuals to be selected 
by the members of their respective groups in general meeting assembled. 

(9) The Attorney General, the Director of the Administrative Office of the 
Courts, the Commissioner of Correction, the Director of Jail and De- 
tention Services, the Director of Probation, the Chairman of the Board 
of Paroles, the Commissioner of Youth Development, the Director of 
the State Bureau of Investigation, the Commissioner of Motor Vehicles, 
the Commander of the State Highway Patrol, the Executive Director 
of the Wildlife Resources Commission, the Commissioner of Com- 
mercial and Sports Fisheries, the Chairman of the State Board of Al- 
coholic Control, the Coordinator of the Governor’s Highway Safety 
Program, the President of Community Colleges of the Department of 
Education, and the Director of the Institute of Government, all of 
whom shall serve ex officio. 


(b) Terms.—Each of these members, other than those designated as ex officio, 
shall be appointed for one-year terms with the initial appointments being made 
prior to September 1, 1973, and each appointee serving upon said Council until 
September 1, 1974, or until such date as their respective successors are appointed 
and qualified. 

(c) Vacancies.—Vacancies on the Council occurring for any reason shall be 
filled, for the unexpired term, by the appropriate designated authority making the 
appointment of the person causing the vacancy. 

(d) Votes——Each and every member of the Council, including those desig- 
nated as ex officio members, shall be voting members. 

(e) Chairman.—The chairman of the Council shall be elected from within the 
Council membership by a majority of the members voting thereon. The Council 
may elect such other officers from its membership as it deems necessary. 

(f) Ex Officio Proxy.—Any of the ex officio members may, in writing, desig- 
nate another individual on his staff to represent and vote for him on the Council. 

(g) Compensation.—No member of the Council shall receive any compensation 
for serving on the Council. Members of the Council who are State officers or 
employees shall be reimbursed for their expenses in accordance with G.S. 138-6. 
All other members of the Council shall be reimbursed for their necessary expenses 


in accordance with G.S. 138-5(b). (1973, c. 749.) 


§ 17B-5. North Carolina Criminal Justice Education and Training 
System Council—duties.—The North Carolina Criminal Justice Education 
and Training System Council shall have the following duties : 


(1) It shall formulate basic plans for and promote the development of a com- 
prehensive system of education and training for the officers and em- 
ployees of criminal justice agencies consistent with the regulations and 
standards of the North Carolina Criminal Justice Training and Stan- 


107 


§ 17B-6 GENERAL STATUTES OF NORTH CAROLINA § 17B-6 


dards Council and shall provide advice, counsel, and leadership in bring- 
ing together the various components of the System and in imple- 
menting and operating the System. 

(2) It may adopt and amend bylaws, consistent with law, for its internal 
management and control. 

(3) It may establish an executive committee and such other committees of 
the Council and such advisory bodies as it deems appropriate and may 
determine their respective powers and duties. 

(4) The Council may accept for any of its purposes and functions under this 
Article any and all donations, both real and personal, and grants of 
money from any governmental unit or public agency, or from any in- 
stitution, person, firm or corporation. Any arrangements pursuant to 
this section shall be detailed in the annual report of the Council. Such 
reports shall include the identity of the donor, the nature of the trans- 
action, and the conditions, if any. Any moneys received by the Council 
pursuant to this section shall be deposited in the State treasury to the 
account of the System. All moneys involved shall be subject to audit 
by the State Auditor. (1973, c. 749.) 


§ 17B-6. Functions of Department of Justice.—The Department of 
Justice shall have the following powers and duties with respect to the Criminal 
Justice Education and Training System: 


(1) It may, after consultation with representatives of local criminal justice 
agencies, plan, organize, staff and conduct instructional and training 
programs to be offered through the System to local criminal justice 
agencies upon their request. 

(2) It shall provide any personnel deemed necessary for the development, 
implementation and maintenance of the System as a whole, provided 
appropriations are made for such positions by the General Assembly 
or funds are otherwise available. 

(3) It shall maintain liaison among local, State and federal agencies with 
respect to criminal justice education and training. 

(4) It shall have legal custody of all books, papers, documents, other records 
and property relating to the System as a whole. 

(5) It shall employ the staff of the Center and direct the operation of it in 
cooperation with other affiliated agencies. 

(6) It shall make an annual report to the North Carolina Criminal Justice 
Education and Training System Council. 

(7) It may enter into contracts and do such things as may be necessary and 
incidental to the administration of its authority pursuant to this Article. 
(1973, c. 749.) 
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Chapter 18. 


Regulation of Intoxicating Liquors. 


§§ 18-1 to 18-152: Repealed by Session Laws 1971, c. 872, s. 3, effective 
October 1, 1971. 


Cross Reference.—For provisions cover- Chapter, see Chapter 18A and §§ 105- 
ing the subject matter of the repealed 113.68 to 105-113.104. 
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Chapter 18A. 


Regulation of Intoxicating Liquors. 


Article 1. 
General Provisions. 
Sec. 
18A-1. Purpose of Chapter. 
18A-2. Definitions. 
18A-3. Manufacture, sale, etc., forbidden 
except as expressly authorized. 
18A-4. Exemptions. 
18A-5. Manufacturing liquor, utensils, or 
stamps. 
18A-6. Nontaxpaid liquor. 
18A-7. Keeping liquor for sale; evidence. 
18A-8. Sale to or purchase by minors. 
18A-9. Federal license prohibited. 


18A-10. Advertisements. 

18A-11. Place of sale and delivery; place 
of prosecution. 

18A-12. Indictment and summons. 

18A-13. Mixed beverages. 


Article 2. 
A.B.C. Boards and Enforcement. 


Part 10 A;B CG Boards: 


State Board of Alcoholic Control. 

Powers and authority of State 
Board. 

County boards of alcoholic con- 
trol. 

Powers 
boards. 


Salaries and expenses; net profits. 


18A-14. 
18A-15. 


18A-16. 


18A-17. and duties of county 


18A-18. 


Part 2. Enforcement. 


Director of Enforcement; hearing 
officers; State A.B.C. officers. 

Powers of local officers. 

Seizure of liquor, equipment, mate- 
rials, and conveyance; arrests; 
sale of property. 

Law-enforcement officers to 
search for and seize distilleries; 
confiscation; disposal of prop- 
erty. 

Search warrants. 

Disposal of seized property. 


18A-19. 


18A-20. 
18A-21. 


18A-22. 


18A-23. 
18A-24. 


Article 3. 


Sale, Consumption, Possession and Trans- 
portation of Alcoholic Beverages. 

18A-25. Prohibited sales. 

18A-26. Transportation of alcoholic bever- 
ages. 

18A-27. Transportation of up to five gal- 
lons of fortified wine. 

18A-28. Transportation of up to five gal- 
lons of alcoholic beverage. 


Sec. 

18A-29. Commercial transportation of al- 
coholic beverages. 

18A-30. Possession and consumption of al- 
coholic beverages at designated 
places. 

18A-31. Permits for social establishments, 
restaurants, etc. 

18A-32. Transportation, possession, and 
sale at installations operated by 
or for armed forces. 


Article 4. 
Malt Beverages and Wine. 


Part 1. Retail Sales and Personal Use. 


18A-33. Sale and consumption during cer- 
tain hours prohibited; sales by 
off-premises permittees. 

18A-34. Prohibited acts of licensees; wine 
and malt beverage purchases 
limited as to quantity. 

18A-35. Transportation and possession of 
malt beverages and unfortified 
wine; out-of-state purchases. 

18A-36. Native wines. 


Part 1A. Commercial Wineries. 
18A-36.1. Commercial wineries. 


Part 2. Permits. 


18A-37. Permit and licenses required. 
18A-38. Power of State Board of Alcoholic 
Control to issue permits. 


18A-39. Application for permit; contents 
and fees. 

18A-40. Permits prohibited. 

18A-41. Permits for commercial transpor- 
tation of malt beverages and un- 
fortified wine. 

18A-42. Salesman’s permit. 

18A-43. Revocation or suspension of per- 
mit. 

18A-44. Hearing before suspension or re- 
vocation of permit. 

18A-45. Permit to be posted; effect of re- 
vocation. 

18A-46. Permit list to Department of Rev- 
enue. 


Part 3. Miscellaneous Wine and Malt 
Beverage Provisions. 

18A-47. Wine regulations. 

18A-48. Standards for malt beverages. 

18A-49. Prohibition against exclusive out- 
lets. 

18A-50. Breweries forbidden to coerce or 
persuade wholesalers to violate 
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Sec. 
Chapter or unjustly cancel con- 
tracts or franchises; prima facie 
evidence of franchise; injunc- 
tions; revocation or suspension 
of licenses and permits. 


Article 5. 


Elections. 

Part 1. A.B.C. Store Elections. 
18A-51. County elections as to alcoholic 
beverage control stores. 

Part 2. Malt Beverage and Unfortified 
Wine Elections. 
18A-52. Malt beverage and unfortified wine 
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Sec. 
elections in counties or munic- 
ipalities. 

Effect of vote for or against ques- 
tions. 


18A-53. 


Article 6. 


Miscellaneous Provisions. 


. Power of Governor to prohibit all 
sales during an emergency. 


. Books, records, reports. 

. Violation a misdemeanor. 

. Local acts and local option. 

. Effective date of standards for in- 
toxicating liquors; disposition of 
liquor on hand. 


a ee a Sern 


Editor’s Note—Session Laws 1971, c. 
872, rewrote former Chapter 18 to appear 
as present Chapter 18A. Section 5 of c. 872 
provides: “This act shall become effective 
October 1, 1971, except that G.S. 18A-30 
and 18A-33, relative to hours of sale and 
consumption, shall be effective upon the 
ratification of this act. Any license or per- 
mit required by this act, which has not been 
heretofore required by law, must be ac- 
quired on or before May 1, 1972.” The act 
was ratified July 16, 1971. 


Revenue provisions of former Chapter 18 
were rewritten and transferred to Chapter 
105. See now §§ 105-113.68 to 105-113.104. 

Historical citations to sections of former 
Chapter 18 have been added to correspond- 
ing sections in new Chapter 18A. 

The cases cited under the provisions of 
this Chapter were decided under similar 
provisions of former Chapter 18. 


ARTICLE 1. 
General Provisions. 


§ 18A-1. Purpose of Chapter.—The purpose and intent of this Chapter 
is to establish a uniform system of control over the sale, purchase, transportation, 
manufacture, and possession of intoxicating liquors in North Carolina, and to pro- 
vide administrative procedures to insure, as far as possible, the proper administra- 
tion of this Chapter under a uniform system throughout the State. This Chapter 
shall be liberally construed to the end that the sale, purchase, transportation, manu- 
facture, and possession of intoxicating liquors shall be prohibited except as autho- 
rized in this Chapter. (1937, c. 49, s. 1; 1971, c. 872, s. 1.) 

Applied in Food Fair, Inc. v. City of burg, 280 N.C. 497, 187 S.E.2d 67 (1972); 
Henderson, 17 N.C. App. 335, 194 S.E.2d State v. Williams, 283 N.C. 550, 196 S.E.2d 
213 (1973). 756 (1973). 

Quoted in Smith v. County of Mecklen- 


§ 18A-2. Definitions.—When used in this Chapter: 


(1) The term “alcoholic beverage’? means alcoholic beverages of any and 
all kinds that contain more than fourteen percent (14%) of alcohol by 
volume. 

(2) “Fortified wine” shall mean any wine that is made by fermentation from 
grapes, fruits, or berries, to which nothing but pure brandy has been 
added, which brandy is made from the same type of grape, fruit, or 
berry that is contained in the base wine to which it is added and having 
an alcoholic content of over fourteen percent (14%) and not more than 
twenty-one percent (21%) of absolute alcohol, reckoned by volume; 
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and is approved by the State Board of Alcoholic Control as to identity, 
quality, and purity as provided in this Chapter. 

(3) The word “license” shall mean a written or printed certificate which 
allows a person to engage in some phase of the liquor industry, and 
which may be issued by the Secretary of Revenue, by a municipality, 
or by a county, pursuant to the provisions of this Chapter or Article 2C 
of Chapter 105. 

(4) The word “liquor” or the phrase “intoxicating liquor” shall be construed 
to include alcohol, brandy, whiskey, rum, gin, beer, ale, porter, and 
wine, and in addition thereto any spirituous, vinous, malt or fermented 
beverages, liquids, and compounds, whether medicated, proprietary, 
patented, or not, and by whatever name called, containing one half of 
one percent (% of 1%) or more of alcohol by volume, which are fit 
for use for beverage purposes. 

(5) The term “malt beverages” shall mean beer, lager beer, malt liquor, ale, 
porter, and other brewed or fermented beverages containing one half 
of one percent (% of 1%) of alcohol by volume but not more than 
five percent (5%) of alcohol by weight. 

(6) The term “mixed beverage,” as used in this Chapter is defined to be and 
to mean a drink composed in whole or in part of alcoholic beverages 
having an alcoholic content of more than fourteen percent (14%) of 
alcohol by volume and served to an individual in a miniature bottle or 
in a quantity less than the quantity contained in a closed package, 
purchased for consumption on premises licensed for mixed beverages 
by the State Board of Alcoholic Control. 


(7) The term “native wines” shall mean wine made from grapes, fruit, or 
berries and having only such alcoholic content as natural fermentation 
may produce. 

(8) The term “nontaxpaid liquor” shall mean any intoxicating liquor upon 
which the taxes imposed by the United States and by the State or other 
territorial jurisdiction in which such liquor was purchased have not 
both been paid. 

(9) The word “permit” shall mean a written or printed authorization to en- 
gage in some phase of the liquor industry which may be issued by the 
State Board of Alcoholic Control under the provisions of this Chapter. 


(10) The term “person” shall mean any individual, firm, partnership, asso- 
ciation, corporation, other organizations or groups, or combination of 
persons acting as a unit. 

(11) The term “sale” shall include any transfer, trade, exchange, or barter in 
any manner or by any means whatsoever, for a consideration. 


(12) The term “spirituous liquors” shall be deemed to include any alcoholic 
beverages containing an alcoholic content of more than twenty-one 
percent (21%) by volume. 

(13) The term “taxpaid liquor” shall mean any intoxicating liquor upon 
which the taxes imposed by the United States and by the State or 
other territorial jurisdiction in which such liquor was purchased have 
both been paid. 

(14) The term “unfortified wines’ shall mean wine that has an alcoholic con- 
tent produced only by natural fermentation or by the addition of pure 
cane, beet, or dextrose sugar, and having an alcoholic content of not 
less than five percent (5%) and not more than fourteen percent (14%) 
of absolute alcohol, the percent of alcohol to be reckoned by volume, and 
that has been approved as to identity, quality and purity by the State 
Board of Alcoholic Control as provided in this Chapter. (1923, ec. 1, 
s. 1; C. S.,.s. 3411 (a) ; 1937,.c. 49, s. 24; c. 411; 1939, c, 15S pamaeee 
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1941, c. 339, ss. 1, 3, 4; 1945, c. 780; c. 903, ss. 1, 3, 10; 1971, c. 872, 


wer. 1970, C. 476, 6.°193;) 


Editor’s Note—The 1973 amendment, 
effective July i, 1973, substituted ‘“Secre- 
tary of Revenue” for “State Commis- 
sioner of Revenue” in subdivision (3). 

Beverages Not Enumerated.—It may be 
shown in evidence as a fact that other 
beverages than those defined by this sec- 
tion as intoxicating and prohibited are in- 
toxicating in fact and come within the in- 
tent and meaning of the statute. State v. 
Fields, 201 N.C. 110, 159 S.E. 11 (1931). 

The General Assembly clearly intended 
to pre-empt the regulation of malt bever- 
ages in order to prevent local governments 
from enacting regulatory ordinances. State 
v. Williams, 283 N.C. 550, 196 S.E.2d 756 
(1973). 

Allowing local governments to regulate 
malt beverages contrary to State law would 
result in an intolerable situation whereby 
citizens lawfully possessing beer in one 


county would be violating a criminal law 
in another. The legislature preempted the 
field in order to avoid such confusion. 
State v. Williams, 283 N.C. 550, 196 
S.E.2d 756 (1973). 

Beer is not an alcoholic beverage as de- 
fined by subdivision (1). State v. Williams, 
283 N.C. 550,°196"wined 00 (lord), 

But is a malt beverage as defined by sub- 
division (5). State v. Williams, 283 N.C. 
550, 196 S.E.2d 756 (1973). 

Those wines formerly called “sweet 
wines” are now called “fortified wines.” 
Clark v. North Carolina Bd. of Alcoholic 
Control, 14 N.C. App. 464, 188 S.E.2d 705 
(1972). 

What Constitutes Sale of Beer. — See 
opinion of Attorney General to Mr. Lee 
P. Phillips, Director of Enforcement, State 
Board of Alcoholic Control, 40 N.C.A.G. 
3 (1970). 


§ 18A-3. Manufacture, sale, etc., forbidden except as expressly au- 
thorized.—(a) No person shall manufacture, sell, barter, transport, import, ex- 
port, deliver, furnish, purchase, or possess any intoxicating liquor except as au- 


thorized in this Chapter. 


(b) No person who does not have an appropriate permit and license (as de- 
fined in this Chapter) shall have any intoxicating liquor mailed or shipped to 
him from outside this State. (1923, c. 1, s.2; C. S., s. 3411(b) ; 1971, c. 872, s. 1.) 


State’s Regulations in Relation to Inter- 
state Commerce Clause—Both by the Con- 
stitution of the United States (Amendment 
XXII) and this Chapter liquor has been 
placed in a category somewhat different 
from other articles of commerce, and the 
State’s regulations thereof should not be 
held obnoxious to the interstate commerce 
clause, unless clearly in conflict with 
granted federal powers and congressional 
action thereunder. State v. Hall, 224 N.C. 
314, 30 S.E.2d 158 (1944). 

Guilty Knowledge——tThis section relat- 
ing to alcoholic liquors must be interpreted 
in the light of the common-law principle 
that guilty knowledge is an essential ele- 
ment of crime, and therefore a person can- 
not be held guilty of illegally transporting 
intoxicating liquors if he has no knowledge 
of the nature of the goods transported. 
State v. Welch, 232 N.C. 77, 59 S.E.2d 
199 (1950). 

Possession may be either actual or con- 
structive. State v. Meyers, 190 N.C. 239, 
129 S.E. 600 (1925). See also State v. 
Norris, 206 N.C. 191, 173 S.E. 14 (1934); 
State v. Webb, 233 N.C. 382, 64 S.E.2d 268 
(1951); State v. Harrelson, 245 N.C. 604, 
96 S.E.2d 867 (1957); State v. Glenn, 251 
N.C. 156, 110 S.E.2d 791 (1959). 


A prima facie case of the unlawful sale 
of intoxicating liquors may be established 
by circumstances sufficient to show that 
the defendant had in his constructive pos- 
session large quantities of whiskey not on 
his premises, in the possession of others 
who held it for him. State v. Pierce, 192 
N.C. 766, 136 S.E.2d 121 (1926). 

An accused has possession of intoxicat- 
ing liquor within the meaning of this sec- 
tion when he has both the power and the 
intent to control its disposition or use. The 
requisite power to control may reside in 
the accused acting alone or in combination 
with others. State v. Fuqua, 234 N.C. 168, 
66 S.E.2d 667 (1951). 

If a man procures another to obtain li- 
quor for him and puts it in a given place; 
and the other performs this agreement and 
places the liquor, then the possession is 
complete. A person may be in the posses- 
sion of the article which he has not at the 
moment about his person. The constructive 
possession, as well as the actual posses- 
sion, is in the contemplation of the stat- 
ute. State v. Meyers, 190 N.C. 239, 129 
S.E. 600 (1925); State v. Pierce, 192 N.C. 
766, 136 S.E. 121 (1926). 

Burden of Showing Right to Possess. — 
This section contemplates that no person 
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shall transport or have in his possession 
for the purpose of sale any intoxicating 
liquor. There are exceptions and, ordinarily, 
the burden is on him who asserts that he 
comes within the exception to show by 
way of defense that he is one of that class 
authorized by law to have intoxicants in 
his possession. State v. Gordon, 224 N.C. 
304, 30 S.E.2d 43 (1944). 

Possession of Taxpaid Liquor at Un- 
authorized Place Unlawful. — Possession 
of taxpaid whiskey is illegal under this 
section if it is not at an authorized place. 
State v. Welborn, 249 N.C. 268, 106 
S.E.2d 204 (1958). 

The possession of nontaxpaid liquor in 
any quantity anywhere in the State is, 
without exception, unlawful. State v. Barn- 
hardt, 230 N.C. 223, 52 S.E.2d 904 (1949). 

Purpose of Possession Immaterial. — 
Upon the trial for transporting intoxicat- 
ing liquors in violation of this Article, the 
purpose of the possession of the intoxi- 
cants, or that they were for the purpose of 
profit, are immaterial, and the fact that the 
person accused is carrying them from one 
place to another is sufficient. State v. 
Sigmon, 190 N.C. 684, 130 S.E. 854 (1925). 

Whether the transportation of nontax- 
paid whiskey is unlawful does not depend 
upon whether it is being transported for 
the purpose of sale. State v. Wells, 259 
N.C. 173, 130 S.E.2d 299 (1963). 


The word “transport” means to carry or 
convey from one place to another, and 
therefore a person transports intoxicating 
liquor if he carries it on his person or con- 
veys it in a vehicle under his control or in 
any other manner, regardless of whether 
the liquor belongs to him or is in his cus- 
tody, ,oiate. Vv. uWelch) 232.7 NN Cauy earn o 
S.E.2d 199 (1950). 


A person is guilty of unlawfully -trans- 
porting intoxicating liquor in violation of 
this section if he knowingly transports 
intoxicating liquor for any purpose other 
than those specified in this Chapter. State 
v. Welch, 232 N.C. 77, 59 S.E.2d 199 (1950). 


Transportation as Including Possession. 
— Where the evidence is sufficient to con- 
vict the defendant of transporting whiskey 
under this section, the transportation of 
spirituous liquor includes the possession. 
State v. Sigmon, 190 N.C. 684, 130 S.E. 854 
(1925). 


Where an indictment for violating the 
prohibition law contains a count as to the 
unlawful possession and also unlawfully 
transporting spirituous liquor, an acquittal 
upon the first is not inconsistent with a 
conviction on the second issue. They are 
two distinct offenses under the statute. 
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State v. Sigmon, 190 N.C. 684, 130 S.E. 
854 (1925). 


Only a person in the actual or construc- 
tive possession of nontaxpaid whiskey, 
absent conspiracy or aiding and abetting, 
could be guilty of the unlawful transpor- 
tation thereof. State v. Wells, 259 N.C. 
173, 130 S.E.2d 299 (1963). 


Purchase and Transportation for Use in 
Home.—See State v. Winston, 194 N.C. 
243, 139 S.E. 240 (1927). 


Sale of Liquor in Clubs or Restaurants 
Not Authorized. — There is no provision 
in this Chapter or in any other law in this 
State that authorizes the sale of liquor in 
private or public clubs or restaurants in 
this State. Hill v. State Bd. of Alcoholic 
Control, 17 N.C. App. 592, 195 S.E.2d 94 
(1973). 

Receiving Intoxicating Liquors. — There 
is no provision in this Article which in 
express terins prohibits one from receiving 
intoxicating liquors. Except as embraced 
and included by the acts which are pro- 
hibited in the statute, the mere receiving of 
intoxicating liquors is not forbidden. State 
v. Hammond, 188 N.C. 602, 125 S.E. 402 
(1924). 


It is bad pleading to make the mere re- 
ceipt of liquor the subject of a separate 
and independent count; and the charge, 
that the mere receipt of same though only 
in the home of the recipient and kept 
there only for a lawful purpose is for- 
bidden, is not warranted by any proper 
construction of the statute that has been 
suggested to this court. State v. Hammond, 
188 N.C. 602, 125 S.E. 402 (1924). 


Effect on Recovery under Compensation 
Act.—The mere fact that an applicant for 
compensation under the provisions of the 
Workmen’s Compensation Act had in his 
possession whiskey contrary to this section 
does not alone prevent the recovery of 
compensation. Jackson v. Dairymen’s 


Creamery, 202 N.C. 196, (1635s ono 
(1932). 
Warrant or Indictment. — Under this 


section a warrant or indictment should 
charge the unlawful possession or sale 
of intoxicating liquors. State v. May, 248 
N.C. 60, 102 S.E.2d 418 (1958). 


Separate Offenses Charged in Same 
Warrant.—The offenses of delivering and 
of keeping for sale are separate offenses 
and although charged in the same warrant, 
they will be treated as separate counts. 
State v. Jarrett, 189 N.C. 516, 127 S.E. 590 
(1925). 


Sufficiency of Evidence. — See State v. 
Meyers, 190 N.C. 239, 129 S.E. 600 (1925); 
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Staté-v. Sigmon, 190 N.C. 684, 130 S.E. 854 
(1925); State v. Pierce, 192 N.C. 766, 136 
S.E. 121 (1926); State v. Hege, 194 N.C. 
526, 140 S.E. 80 (1927); State v. Norris, 
206 N.C. 191, 173 S.E. 14 (1934); State v. 
Epps, 213 N.C. 709, 197 S.E. 580 (1938); 
State v. Wilson, 227 N.C. 43, 40 S.E.2d 449 
(1946); State v. Holbrook, 228 N.C. 582, 46 
S.E.2d 842 (1948); State v. Vanhoy, 230 
N.C. 162, 52 S.E.2d 278 (1949); State v. 
Webb, 233 N.C. 382, 64 S.E.2d 268 (1951); 
State v. Harrelson, 245 N.C. 604, 96 S.E.2d 
867 (1957); State v. Mitchell, 260 N.C. 235, 
132 S.E.2d 481 (1963). 

Testimony by officers searching without 
a warrant that they found a quantity of 
nontaxpaid liquor in defendant’s car was 
held competent. State v. Vanhoy, 230 N.C. 
162, 52 S.E.2d 278 (1949). 


General Verdict Sufficient for Convic- 
tion.—A general verdict of guilty, under 
evidence tending to show that the defen- 
dant unlawfully had in his possession, 
when not in his private dwelling, intoxicat- 
ing liquor, under an indictment therefor, as 
well as for the unlawful receiving and 
transportation, is sufficient to sustain a 
conviction upon the count of possession 
prohibited. State v. McAllister, 187 N.C. 
400, 121 S.E. 739 (1924). 

Erroneous Charge as to Separate Count 
Harmless. — Where a general verdict of 
guilty has been rendered against the de- 
fendant, upon competent evidence, tending 
to show that he unlawfully had spirituous 
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charge as to receiving and transporting it, 
is harmless error. State v. McAllister, 187 
N.C.°400, 121 S.E. 739 (1924). 

Harmless Error. — When a defendant is 
charged in two counts in the bill of in- 
dictment with separate offenses of the 
same grade, and the jury returns a verdict 
of guilty as to both counts, error in the 
trial of one count is harmless and does 
not entitle defendant to a new trial when 
such error does not affect the verdict on 
the other count. State v. Epps, 213 N.C. 
709, 197 S.E. 580 (1938). 

Distinct Charges Supporting Separate 
Sentences.—A charge of unlawful posses- 


sion of intoxicating liquors for the purpose 


of sale and a charge of unlawful sale of 
intoxicating liquors are distinct charges 
of separate offenses and support separate 
sentences by the court on a general plea 
of guilty. State v. Moschoure, 214 N.C. 
321, 199 S.E. 92 (1938). 


Sentence of Two Years Constitutional.— 
See State v. Beavers, 188 N.C. 595, 125 
S.E. 258 (1924). 


Separate Punishment for Different 
Counts.—Upon a general verdict of guilty 
to an indictment charging separately un- 
lawful possession of intoxicating liquor 
and unlawful transportation of intoxicat- 
ing liquor, the court is empowered to as- 
sign separate punishment for each count, 
notwithstanding that the possession was 
physically necessary to the act of trans- 
porting. State v. Chavis, 232 N.C. 83, 59 


liquor in his possession, an erroneous’ S.E.2d 348 (1950). 


§ 18A-4. Exemptions.—(a) The provisions of this Chapter shall not apply 
to grain alcohol received by duly licensed physicians, druggists, dental surgeons, 


college, university, and State laboratories, and manufacturers of medicine, when 


intended to be used in compounding, mixing, or preserving medicines or medical 
preparations, or for surgical purposes, when obtained as hereinbefore provided. 

(b) Nothing contained in this Chapter shall prohibit the importation into the 
State and the delivery and possession in the State for use in industry, manufac- 
turers, and arts of any denatured alcohol or other denatured spirits that are com- 
pounded and made in accordance with the formulas prescribed by acts of Congress 
of the United States and regulations made under authority thereof by the Treasury 
Department of the United States and the Commissioner of Internal Revenue there- 
of and are not now subject to internal revenue tax levied by the government of 
the United States. 


(c) This Chapter shall not apply to liquor required and used by bona fide hos- 
pitals or sanatoriums established and maintained for the treatment of patients 
addicted to the use of liquor, morphine, opium, cocaine, or other deleterious drugs 
when the liquor is administered to patients actually in such hospitals or sana- 
toriums for treatment, and when the liquor is administered as an essential part 
of the particular system or method of treatment and exclusively by or under the 
direction of a duly licensed and registered physician of good moral character 
and standing. 

(d) This Chapter shall not prohibit the manufacture or sale of cider or vinegar. 

(e) Nothing in this Chapter shall prevent the purchase or possession of un- 
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fortified wine for sacramental purposes by any organized church or ordained min- 
ister of the gospel. 

(f) The provisions of this Chapter shall not apply to ethyl alcohol intended 
for use and/or used for the following purposes: 


(1) For scientific, chemical, mechanical, industrial, medicinal, and culinary 
purposes ; 

(2) For use by those authorized to procure the same tax free, as provided 
by the acts of Congress and regulations promulgated thereunder ; 

(3) In the manufacture of denatured alcohol produced and used as provided 
by the acts of Congress and regulations promulgated thereunder ; 

(4) In the manufacture of patented, patent, proprietary, medicinal, pharma- 
ceutical, antiseptic, toilet, scientific, chemical, mechanical, and indus- 
trial preparations or products unfit for beverage purposes ; 

(5) In the manufacture of flavoring extracts and syrups unfit for beverage 
purposes. 


(g) This Chapter shall not apply to wine (fortified or unfortified) and liquor 
used for the manufacture of pharmaceutical products, as authorized by the State 
Board of Alcoholic Control. (1923, c. 1, ss. 4, 19, 20; C. S., s. 3411(d), (s), (t); 
19355. 1145-1971 9:c4872 eee 1233.) 

Editor’s Note. — Session Laws 1971, c. 
1233, corrected an error in this section as 
enacted by Session Laws 1971, c. 872, by 


adding the introductory paragraph of sub- 
section (f). 


§ 18A-5. Manufacturing liquor, utensils, or stamps.—(a) It is unlaw- 
ful for any person to distill, manufacture, or in any manner make, or for any per- — 
son to aid, assist, or abet any such person in distilling, manufacturing, or in any 
ei making any intoxicating liquor, except as expressly authorized in this 

apter. 


(b) It shall be unlawful for any person knowingly to permit or allow any 
distillery or other apparatus for the making or distilling of spirituous liquors to be 
set up for operation or to be operated on lands in his possession or control. 

(c) It shall be unlawful to advertise, manufacture, sell, or possess for sale 
any utensil, contrivance, machine, preparation, compound, tablet, substance, for- 
mula, direction, or recipe advertised, designed, or intended for use in the un- 
lawful manufacture of intoxicating liquor. It shall be unlawful to have or pos- 
sess any liquor or property designed for the manufacture of liquor intended for 
use in violating this Chapter, or which has been so used, and no property rights 
shall exist in any such liquor or property. 

(d) The willful manufacture or causing to be manufactured or the willful 
possession of any counterfeit or unauthorized federal revenue stamp or local A.B.C. 
board stamp shall be unlawful. (1905, c. 498, s. 2; Rev., s. 3533; 1923, c. 1, ss. 
4, 6, 26; C.'S., ss.'3407, 3411(d), (f), (z); 1937, c. 49; si oto Sse 
1951, c. 850: 1955, c. 560; 1957, c. 984; c. 1235, s. 1; 1969" cree 
B72, Sito) 


Process of Manufacturing Need Not Be 
Complete.—See State v. Horner, 174 N.C. 
788, 94 S.E. 291 (1917). 


Accessories Equally Guilty. — The de- 
fendant, guilty of aiding and abetting the 
unlawful manufacture of liquor, is equally 
guilty with those who actually operated 
the still. State v. Clark, 183 N.C. 733, 110 
S.E. 641 (1922). 

The defendant, convicted on his trial of 
aiding or abetting in the manufacture of 
whiskey on one count of the indictment, 
may not complain because he was tried on 


another count of the same bill for the un- 
lawful manufacture of liquor and acquit- 
ted, there being sufficient evidence to sus- 
tain a conviction on each one. State v. 
Smith, 183 N.C. 725, 110 S.E. 654 (1922). 


It was proper to reject evidence as to 
the quantity of cotton or corn defendant, 
tried for unlawful manufacture of liquor, 
etc., had raised on his farm that year. State 
v. Smith, 183 N.C. 725, 110 SiH. 654 
(1922). 

When Question for Jury—Where there 
is evidence of defendant’s guilty knowl- 
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edge in aiding in the distilling or manu- 
facturing of intoxicating liquor by hauling 
it away, and also consistent with his in- 
nocence in merely hauling away the 
remnants after the illegal purpose had been 
accomplished or frustrated, without inten- 
tion of taking part or aiding in its manu- 
facture, the question of his guilt or in- 
nocence is one for the jury, under proper 
instructions. State v. Horner, 174 N.C. 788, 
94 S.E. 291 (1917). 


Possession, within the meaning of this 
section, may be either actual or construc- 
tive. State v. McLamb, 235 N.C. 251, 69 
S.E.2d 537 (1952). 

If the property designed for the manu- 
facture of liquor was within the power of 
the defendant in such a sense that he could 
and did command its use, the possession 
was as complete within the meaning of this 
section as if his possession had been ac- 
tual. State v. Webb, 233 N.C. 382, 64 
S.E.2d 268 (1951); State v. McLamb, 235 
N.C. 251, 69 S.E.2d 537 (1952). 

Possession of Property Designed for 
Manufacture.—An indictment charging the 
defendant with a violation of this section, 
in that he had in his possession property 
designed for the manufacture of intoxicat- 
ing liquor is not identical with a charge 
of an attempt to commit a crime. State v. 
Jaynes, 198 N.C. 728, 153 S.E. 410 (1930). 

“Property Designed for the Manufacture 
of Liquor”’.—The word “designed” is de- 
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fined as “done by design or purposely,” 
that is, “opposed to accidental or inadver- 
tent.” Hence, as used in this section, the 
phrase “property designed for the manu- 
facture of liquor” means property “fash- 
ioned according to a plan” for that pur- 
pose. State v. McLamb, 235 N.C. 251, 69 
S.E.2d 537 (1952). 

Warrant.—A warrant adequately charges 
a defendant with the offense under this sec- 
tion if it charges possession of property 
designed for the manufacture of liquor 
intended for use in violation of this Chap- 
ter. State v. Stokes, 10 N.C. App. 176, 177 
S.E.2d 758 (1970). 

Insufficiency of Charge Not Such as 
to Warrant Sustaining Motion in Arrest 
of Judgment.—See State v. McLamb, 235 
N.C. 251, 69 S.E.2d 537 (1952). 

Evidence of the defendant’s guilt of pos- 
sessing parts of a still designed and in- 
tended for the purpose of manufacturing 
intoxicating liquor was sufficient to be 
submitted to the jury and to sustain their 
verdict of guilty, and the fact that the 
parts had not been assembled into a dis- 
tillery is immaterial under the language of 
the statute. State v. Jaynes, 198 N.C. 728, 
153 S.E. 410 (1930). 


A plea of not guilty under this section 
puts in issue every element of the offense 
charged. State v. McLamb, 235 N.C. 251, 
69'S, E,.2d/5377(1952): 


§ 18A-6. Nontaxpaid liquor.—lIt shall be unlawful for any person to have 
in his possession or transport any nontaxpaid liquor, except as authorized by law. 
In the event of a violation of this section, the liquor and any equipment or ma- 
terials designed or intended for use in the manufacture, sale, or possession of 
nontaxpaid liquor shall be seized and disposed of as provided in G.S. 18A-24. 
Any vehicle or other conveyance used in the transportation of nontaxpaid liquar 
shall be seized and disposed of as provided in G.S. 18A~-21. (1923, c. 1, s.6;C.S., 
Goce ey is/, c. 49, ss. 13, 15; 1945, c. 635; 1951, c. 85031955, c. 15605 1957, 
Saves ceo s. 1; 1969, c, 789; 1971, c. 872, s. 1.) 


Possession Unlawful without Exception. 
—The possession of nontaxpaid liquor in 
any quantity anywhere in the State is, with- 
out exception, unlawful. State vy. Barnhardt, 
230 N.C. 223, 52 S.E.2d 904 (1949); State v. 
Parker, 234 N.C. 236, 66 S.E.2d 907 (1951); 
State v. Avery, 236 N.C. 276, 72 S.E.2d 670 
(1952); State v. Brown, 238 N.C. 260, 77 
S.E.2d 627 (1953); State v. Guffey, 252 
N.C. 60, 112 S.E.2d 734 (1960); State v. 
Leach, 272 N.C. 733, 158 S.E.2d 782 (1968). 


Possession May Be Actual or Construc- 
tive. — Possession, within the meaning of 
this section, may be either actual or con- 
structive. State v. Brown, 238 N.C. 260, 
77 S.E.2d 627 (1953); State v. Guffey, 
252 N.C. 60, 112 S.E.2d 734 (1960); State 


vy. Leach, 272° N.C" 735, "158s. ed eee 
(1968). 

There can be a constructive possession 
of nontaxpaid whiskey, as well as an 
actual possession. State v. Carver, 259 
N.C. 229, 130 S.E.2d 285 (1963). 

What Warrant or Indictment Should 
Charge.—Under this section a warrant or 
indictment should charge the unlawful 
possession of alcoholic beverages upon 
which the taxes imposed by the laws of 
the Congress of the United States or by 
the laws of this State had not been paid. 
State v. May, 248 N.C. 60, 102 S.E.2d 418 
(1958). 

Sufficiency of Warrant. — A _ warrant 
which, stripped of nonessential words, 
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charges defendant with unlawful possession 
of a quantity of nontaxpaid whiskey, is suf- 
ficient to survive a motion to quash. State 
v. Camel, 230 N.C. 426, 53 S.E.2d 313 
(1949). 

An allegation in a warrant or bill of in- 
dictment to the effect that the federal and 
State taxes had not been paid upon the 
liquor seized or that it was illicit liquor is 
merely descriptive, and does not limit the 
prosecution to any particular section of 
the liquor law or deprive the State of the 
benefit of the general provisions of the 
law as it now exists. Instead, it facilitates 
proof of the unlawfulness of the possession 
and renders it unnecessary to prove pos- 
session of any particular quantity. State 
vy Avery, 2236, (Ni Gol c276mev eee ied 670 
(1952). 

When Search Warrant Not Required.— 
No search warrant is required where the 
officer sees or has absolute personal knowl- 
edge that there is intoxicating liquor in an 
automobile. State v. Leach, 272 N.C. 732. 
158 S.E.2d 782 (1968). 

The court cannot take judicial notice 
that “bootleg whiskey” is “nontaxpaid 
liquor.” State v. Tillery, 243 N.C. 706, 92 
S.E.2d 64 (1956). 

What State Must Prove.—See State v. 
Pitt, 248 N.C. 57, 102 S.E.2d 410 (1958). 

Sufficiency of Evidence.—In a prosecu- 
tion under this section on a warrant charg- 
ing possession of nontaxpaid liquor, evi- 
dence by the State that six gallons of liq- 
uor and a jar of “white liquor” were found 
on defendant’s premises, without evidence 
that the containers did not bear a revenue 
stamp of the federal government or a 
stamp of any of the county A.B.C. boards, 
is insufficient to sustain conviction. The 
court will not take judicial notice that 
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“white liquor’ means nontaxpaid liquor. 
State v. Wolf, 230 N.C. 267, 52 S.E.2d 920 
(1949). 

Evidence of defendant’s illegal posses- 
sion of a considerable quantity of nontax- 
paid whiskey was held sufficient to carry 
the case to the jury and his motion to non- 
suit was properly denied. State v. Camel, 
230 N.C. 426, 53 S.E.2d 313 (1949); State 
v. Harrison, 239 N.C. 659, 80 S.E.2d 481 
(1954). 

Evidence that whiskey belonging to de- 
fendant was found on defendant’s prem- 
ises, that the whiskey was not A.B.C. whis- 
key, together with stipulations that the con- 
tainers bore no stamps, is sufficient to be 
submitted to the jury in a prosecution 
under this section. State v. Pitt, 248 N.C. 
57, 102 S.E.2d 410 (1958). 

Evidence Sufficient to Overrule Defen- 
dant’s Motion to Nonsuit. — See State v. 
Avery, 236 N.C. 276, 72 S.E.2d 670 (1952); 
State v. Bryant, 245 N.C. 645, 97 S.E.2d 
264 (1957); State v. Mitchell, 260 N.C. 
235, 132 S.E.2d 481 (1963). 

Evidence showing nontaxpaid liquor 
found within the curtilage of the defen- 
dant’s home is sufficient to take the case to 
the jury under this section, and the court 
will properly overrule defendant’s motion 
for judgment as of nonsuit. State v. Gibbs, 
238 N.C. 258,:77 S$: 2dnrien Giese), 

Confiscation of Car. — Defendant admit- 
ted ownership of the car in which two bot- 
tles of nontaxpaid whiskey were being 
transported at the time of his arrest, and 
he was found guilty of unlawful transpor- 
tation of intoxicating liquor. This was held 
sufficient to sustain the court’s order con- 
fiscating his car and ordering it sold in 
conformity with statute. State v. Vanhoy, 
230 N.C. 162, 52 §.E.2d 278 (1949). 


§ 18A-7. Keeping liquor for sale; evidence.—(a) It is unlawful for any 
person, firm, association or corporation, by whatever name called, to have or keep 
in possession for the purpose of sale, except as authorized by law, any intoxicat- 
ing liquors; and proof of any one of the following facts shall constitute prima 


facie evidence of a violation of this section: 


(1) The possession of a license from the government of the United States 
to sell or manufacture spirituous liquors; or 

(2) The possession of more than one gallon of spirituous liquors at any one 
time, whether in one or more places; or 

(3) The possession of more than five gallons of wine (fortified or unforti- 
fied) at any time, whether in one or more places; or 

(4) The possession of more than 20 gallons of malt beverages at any one time, 
whether in one or more places, other than draft malt beverages in 


kegs ; or 


(5) The possession of any quantity whatsoever of nontaxpaid liquor. 


(b) The possession of liquor by any person not legally permitted under this 
Chapter to possess liquor shall be prima facie evidence that such liquor is kept 
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for the purpose of being sold, bartered, exchanged, given away, furnished, or other- 
wise disposed of in violation of the provisions of this Chapter. (1913, c. 44, s. 2; 
age. s. O; 1923, c. 1;’s. 10; C’S., ss.°3379, 3411()) 31949 cp 1251 yise2; 
1963, c. 932 ; 1967, c. 222, ss. 4, 6; 1971, c. 872, s. 1.) 


Editor’s Note.—For a discussion of the 
wisdom of permitting proof of possession 
to raise a presumption of unlawful han- 
dling for gain, see 5 N.C.L. Rev. 302. 

Constitutionality—The section is consti- 
tutional and valid. State v. Randall, 170 
Nin otent ae, 227 (1915); State v. 
Langley,” 209 N.C. 178, 183 S.E. 526 
(1936). 

It is not in contravention of the federal 
Constitution. State v. Brown, 170 N.C. 714, 
86 S.E. 1042 (1915). 

Liberal Construction. — Subsection (b) 
is to be liberally construed to prevent the 
use of liquor as a beverage, and the pos- 
session of such liquor is made prima facie 
evidence of the violation of the law. State 
v. Hammond, 188 N.C. 602, 125 S.E. 402 


(1924). 

“Prima Facie Evidence”. — The words 
“prima facie evidence’ are defined in 
Webster’s International Dictionary as 


meaning “evidence sufficient, in law, to 
raise a presumption of fact or establish the 
fact in question, unless rebutted.” It must 
presume that the legislature had such 
meaning in mind when such words were 
used in the statute. State v. Russell, 164 
N.C. 482, 80 S.E. 66 (1913). 

In a prosecution for the unlawful pos- 
session of intoxicating (now spirituous) 
liquor for the purpose of sale, evidence 
that defendant, who resided four miles from 
the still, came to the still and got one-half 
gallon of nontaxpaid whiskey and left with 
it, is sufficient to make out a prima facie 
case for the jury. State v. Graham, 224 
N.C. 347, 30 S.E.2d 151 (1944). 

Prima facie evidence neither conclusively 
determines the guilt or innocence of the 
party who is accused nor withdraws from 
the jury the right and duty of passing upon 
and deciding the issue to be tried. The 
burden of proof remains continually upon 
the State to establish the accusation which 
it makes, as prima facie evidence does not 
change or shift the burden. State v. Rus- 
sell, 164 N.C. 482, 80 S.E. 66 (1913). 


While the prima facie case, unexplained, 
is sufficient to sustain a verdict of guilty, 
yet the defendant is not required to show, 
by the greater weight of evidence, that the 
whiskey was in his possession for lawful 
purposes, for such, in effect, would require 
him to establish his own innocence, and 
relieve the State of the burden of the issue, 
which is placed upon it. State v. Wilker- 
son, 164 N.C. 431, 79 S.E. 888 (1913). 


Where there is evidence that the de- 
fendant, indicted under this section had in 
his possession sufficient spirituous liquors 
to raise the prima facie presumption that 
it was for the purpose of sale, it is com- 
petent to show this intent, and in further- 
ance of the presumption, that soon there- 
after, about two months, he was found 
working on a copper still on his premises, 
and had copper enough to make two of 
them; and that, upon his premises being 
searched, he had falsely denied the posses- 
sion and had attempted to shoot the officer 
making the search. State v. Simmons, 178 
N.C. 679, 100 S.E. 239 (1919). 


Evidence that over a gallon of whiskey 
in pint bottles with unbroken seals was 
found on defendant’s premises, that de- 
fendant admitted owning the whiskey, and 
that empty whiskey bottles were found 
around premises, is held sufficient to be 
submitted to the jury on a charge of ille- 
gal possession of intoxicating liquor for 
the purpose of sale. State v. Libby, 213 
N.C. 662, 197 S.E. 154 (1938). 


In a prosecution for unlawful posses- 
sion of intoxicating (now spirituous) liquor 
for the purpose of sale, where the evidence 
is that a quantity of beer less than five 
gallons and less than one gallon of gin was 
found in the house of defendants, no 
presumptior arises thereupon against de- 
fendants. State v. Harrelson, 245 N.C. 
604, 96 S.E.2d 867 (1957). 


The evidence was sufficient to carry the 
case to the jury on the charge of unlaw- 
ful possession of whiskey and beer for the 
purpose of sale. State v. Mills, 246 N.C. 
237, 98 S.E.2d 329 (1957). 

The possession of more than one gallon 
of intoxicating (now spirituous) liquor is 
prima facie evidence of possession for the 
purpose of sale under this section, and is 
sufficient to take the case to the jury on the 
issue. State v. Tate, 210 N.C. 168, 185 
S.E. 665 (1936). 

For evidence sufficient to make out 
prima facie case against defendant, see 
State v. Buchanan, 233 N.C. 477, 64 S.E.2d 
549 (1951). 

Power of Legislature to Change Rule 
of Evidence.—See full discussion in State 
v. Wilkerson, 164 N.C. 431, 79 S.E. 888 
(1913). 

Possession may be either actual or con- 
structive within the meaning of this section. 
State v. Parker, 234 N.C. 236, 66 S.E.2d 
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907 (1951); State v. Rogers, 252 N.C. 499, 
114 S.E.2d 355 (1960). 

This section, making the possession of 
certain specified quantities of spirituous, 
vinous, or malt liquors prima facie evi- 
dence of its violation, intends that the 
“possession” shall be construed as either 
actual or constructive; so that the posses- 
sion of such quantities by the agent will 
be deemed the possession of the principal 
for the purpose of the act. State.v. Lee, 
164 N.C. 533, 80 S.E. 405 (1913); State v. 
Buchanan, 233 N.C. 477, 64 S.E.2d 549 
(1951). 

Evidence tending to show that 96 gal- 
lons of intoxicating liquor were found in 
the basement of the tenant house on defen- 
dant’s farm and tending to show that he 
alone had key to the door to the basement 
is sufficient to support constructive posses- 
sion. State v. Parker, 234 N.C. 236, 66 
S.E.2d 907 (1951). 

If the liquor was within the power of 
the defendant, in such a sense that he 
could and did command its use, the pos- 
session was as complete within the mean- 
ing of the statute as if his possession had 
been actual. State v. Buchanan, 233 N.C. 
477, 64 S.E.2d 549 (1951). 

If nontaxpaid whiskey is on a person’s 
premises with his knowledge and consent, 
he has constructive possession thereof 
while it remains on premises under his 
exclusive control. State v. Thompson, 256 
N.C. 593, 124 S.E.2d 728 (1962). 


The possession of the agent for the one 
accused of violating the State prohibition 
law of more than one gallon of intoxicat- 
ing liquor is sufficient to make out a 
prima facie case of guilt under the pro- 
visions of this section. State v. Blauntia, 
170 N.C. 749, 87 S.E. 101 (1915). 


Possession as Evidence of Sale. — See 
State v. McAllister, 187 N.C. 400, 121 S.E. 
739 (1924); State v. Knight, 188 N.C. 630, 
125 S.E. 406 (1924); State v. Pierce, 192 
N:GC: 3766, (136 S5H, 127 (1926)* Staten: 
Parker, 234 N.C. 236, 66 S.E.2d 907 (1951). 


Possession for Use of Owner. — The 
mere possession of spirituous liquor in the 
hoine for the use of the owner, his family 
and their guests on the premises in the 
absence of a count in the indictment 
charging that it was for prohibited pur- 
poses, is not made unlawful. State v. Mull, 
193 N.C. 668, 137 S.E. 866 (1927). 


The law permits an individual to possess 
in his home an unlimited quantity of tax- 
paid intoxicating (now spirituous) liquor 
for his own use and that of his bona fide 
guests, but the possession of more than one 
gallon is prima facie evidence that such 
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liquor is for the purpose of sale. State v. 
Causby, 269 N.C. 747, 153 S.E.2d 467 
(1967). 

Possession of Any Quantity of Nontax- 
paid Liquor.—Nontaxpaid whiskey is out- 
lawed by statute in this State. The posses- 
sion of any quantity of nontaxpaid liquor 
is, without exception, unlawful, and this 
section raises the presumption, even though 
less than one gallon in quantity, that pos- 
session is for the purpose of sale. State v. 
Guffey, 252 N.C. 60, 112 $.E.2d 734 
(1960). 

Possession of nontaxpaid liquor is prima 
facie evidence that such liquor is kept for 
the purpose of being sold. State v. Tess- 
near, 265 N.C. 319, 144 S.E.2d 43 (1965). 

From the mere possession of nontaxpaid 
whiskey, this section authorizes, but does 
not compel, the jury to infer that the pos- 
sessor intended to sell the whiskey. State v. 
Tessnear, 265 N.C. 319, 144 S.E.2d 43 
(1965). 

Burden of Proof.—The possession of the 
specified quantity of spirituous liquors 
sufficient to make out prima facie evidence 
of an unlawful purpose is only sufficient to 
sustain a verdict of guilty, and does not 
shift the burden upon the defendant to 
show his innocence, and an instruction to 
that effect is reversible error. State v. 
Helms, 181 N.C. 566, 107 S.E. 228 (1921). 

Where the possession of the specified 
quantities of intoxicating liquors under a 
statutory provision has made out prima 
facie evidence of guilt, and the defendant 
has not introduced evidence, an instruction 
to the jury placing the burden on the de- 
fendant to establish his innocence is revers- 
ible error, being equivalent to directing a 
verdict, which is not permissible in a crim- 
nal case. State v. Helms, 181 N.C. 566, 
107 S.E. 228 (1921). 

Evidence Sufficient to Warrant Finding 
That Possession Was for Purpose of Sale. 
—See State v. Jenkins, 234 N.C. 112, 66 
S.E.2d 819 (1951). 

Evidence Sufficient to Support Adverse 
Verdict.—See State v. Gordon, 224 N.C. 
304, 30 S.E.2d 43 (1944). 

Evidence Sufficient to Overrule Nonsuit. 
—Evidence tending to show that defen- 
dant was driving his automobile on a high- 
way, that when officers attempted to stop 
him he attempted to elude them, threw a 
carton containing three gallons of non- 
taxpaid whiskey from the car, and drove 
in a reckless manner until struck from 
rear by the officers’ car and run off the 
road, was held sufficient to overrule non- 
suit upon each of the charges of illegal 
possession of whiskey for the purpose of 
sale and unlawful transportation of same. 
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State v. Merritt, 231 N.C. 59, 55 S.E.2d 
804 (1949). 

Insufficient Evidence to Direct Verdict. 
— Evidence establishing defendant’s pos- 
session of more than a gallon of intoxicat- 
ing (now spirituous) liquor, without other 
incriminating evidence, is insufficent to sup- 
port a directed verdict of guilty of posses- 
sion of intoxicating liquor for the purpose 
of sale under this section. State v. Ellis, 210 
N.C. 166, 185 S.E. 663 (1936). 

Instructions.—Where an instruction, that 
“the possession of more than one gallon of 
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liquor constitutes prima facie evidence of 
unlawful possession for the purpose of sale” 
is directed to a count charging unlawful 
possession for the purpose of sale, and de- 
fendant is convicted on that count and on 
two other counts of unlawful possession, 
and sentences imposed run concurrently, 
conceding the charge to be erroneous, it 
cannot avail defendant, who must show 
error affecting the whole case. State v. 
Gordon, 224 N.C. 304, 30 S.E.2d 43 (1944). 

Applied in State v. Moses, 283 N.C. 390, 
196 S.E.2d 211 (1973). 


§ 18A-8. Sale to or purchase by minors.—(a) It shall be unlawful for: 


(1) Any person, firm, or corporation knowingly to sell or give any malt bev- 
erages or unfortified wine to any person under 18 years of age; 

(2) Any person under 18 years of age to purchase or possess, or for any- 
one to aid or abet such person in purchasing, any malt beverages or 
unfortified wine; 

(3) Any person, firm, or corporation knowingly to sell or give any alcoholic 
beverages to any person under 21 years of age; or 

(4) Any person under 21 years of age to purchase or possess, or for any- 
one to aid or abet such person in purchasing, any alcoholic beverages. 


(b) Whenever a sale of malt beverages or unfortified wine is made to a person 
under the age of 18 years, it shall be prima facie evidence that the person making 
the sale had knowledge that the purchaser was under the age of 18 years. Such 
prima facie evidence may be rebutted by showing that the purchaser produced 
for inspection a driver’s license, selective service card, or military identification 
card showing the age of the purchaser to be 18 years or more and the descrip- 
tion of the physical appearance of the person on the identification card reasonably 
describes the purchaser. In the absence of such identification, the prima facie 
evidence of knowledge of age may be rebutted by the vendor by other evidence 
which reasonably indicated at the time of sale that the purchaser was 18 years of 
age or more. (1933, c. 216, s. 8; 1959, c. 745, s. 1; 1967, c. 222, s. 3; 1969, c. 
998; 1971, c. 872, s. 1; 1973, c. 27.) 

Editor's Note. — The 1973 amendment 
deleted “school identification card” follow- 


ing “selective service card” near the middle 
of subsection (b). 


§ 18A-9. Federal license prohibited.—(a) It is unlawful for any per- 
son, firm, partnership, or corporation to procure, obtain, possess, purchase, per- 
mit to be issued, or have issued to any person a license, permit, stamp, or other 
authorization from the government of the United States to manufacture, sell, 
possess, transport, handle, or purchase intoxicating liquors in the State of North 
Carolina. Provided, this section shall not apply to the Department of Defense 
and agencies of the armed services operating thereunder, nor to any agency, de- 
partment, official, or agent of the State of North Carolina or any other person or 
persons engaged in any activity or transactions authorized under this Chapter. 

(b) The possession of a license or the issuance to any person of a license to 
manufacture, rectify, or sell, at wholesale or retail, spirituous liquors by the 
United States government or any officer thereof in any county, city, or town where 
the manufacture, sale, or rectification of spirituous liquors is forbidden by the 
laws of this State shall be prima facie evidence that the person having such li- 
cense, or to whom the license was issued, is guilty of doing the act permitted by 
the license in violation of the laws of this State. On the trial of any person charged 
with the violation of any such laws, it shall be competent to prove that such a 
license is in the possession of or has been issued to such person by the testimony 
of any witness vho has personally examined the records of the government office 
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where the official record of such licenses is kept. (1905, c. 339, s. 5; Rev., s. 2060; 
190750931) CoSi sy 3408 p19 an tc r1025 ; 197186 8727 sv1:) 


§ 18A-10. Advertisements.—It shall be lawful to advertise anywhere or 
by any means or method, liquor or the manufacture, sale, keeping for sale, or 
furnishing of the means by which it may be obtained, or where, how, from whom, 
or at what price it may be obtained, provided such advertising complies with the 
rules and regulations of the State Board of Alcoholic Control. (1923, c. 1, s. 3; 
i. Oe 8. 3411 (c) ; 1933, cc: 216, 229; 1945; c. 903; s..1; 1947 cee es 
1957, c. 1048; 1963, c. 426, s. 10; c. 460, s. 1; 1971, c. 872, s. 1.) 


Authority of State Board of Alcoholic P. Phillips, State ABC Board 40 N.C.A.G. 
Control to Regulate Advertising. — See 1 (1970). 
opinion of Attorney General to Mr. Lee 


§ 18A-11. Place of sale and delivery; place of prosecution.—In case 
of a sale of liquor where the delivery thereof was made by a common or other 
carrier, the sale and delivery shall be deemed to be made in the county wherein 
the delivery was made by such carrier or the consignee, his agent or employee, 
or in the county wherein the sale was made, or from which the shipment was 
made, and prosecution for such sale or delivery may be had in either county. (1923, 
c. 1.8.85 C5. s. S41 Tiel c.' 8/2, 's.\12) 


§ 18A-12. Indictment and summons.—In any affidavit, information, war- 
rant, or indictment for the violation of this Chapter, separate offenses may be 
united in separate counts, and the defendant may be tried on all at one trial, and 
the penalty for all offenses may be imposed. (1971, c. 872, s. 1.) 


§ 18A-13. Mixed beverages.—(a) When any person applies to a county 
or municipal alcoholic control board for a license or permit for the sale of mixed 
beverages on any premises in the State, pursuant to any public or local act, said 
person shall also file written application for a permit to be, issued by the State 
Board. 


(b) No permit shall be issued by the State Board unless the premises and li- 
censee meet the, requirements established in the comprehensive plan approved by 
the State Board, and the licensee meets the requirements contained in G.S. 18A- 
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(c) The permit shall be an on-premise permit and the provisions of G.S. 18A- 
43 through 18A-45 shall be applicable to any premises or licensee selling alcoholic 
beverages under any special or local act. 


(d) No permit shall be issued until after the local board certifies that the li- 
censee and the premises meet the requirements of all applicable local and State 
laws and regulations, and any permit shall remain the property of the State Board, 
and shall be surrendered upon notice from the State Board. 

(e) The State Board shall suspend or revoke the permit for a violation of any 
provision of the local act or of Chapter 18 or Chapter 18A of the General Statutes. 

(f) All permits shall be for a period of one year unless sooner suspended or 
revoked and shall expire on April 30 of each year. 

(g) Application for permit or renewal of permit shall be accompanied by a fee 
of one, hundred and fifty dollars ($150.00), payable to the State Board of Alco- 
holic Control for deposit with the State Treasurer, and no fee is refundable in case 
a permit is refused, suspended, or revoked. 

(h) The State, Board shall adopt rules and regulations governing the trans- 
portation, possession, serving and use of mixed beverages, and it shall be unlaw- 
ful and punishable as a misdemeanor for any person to violate the provisions of 
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this section or any rule or regulation duly adopted by the State Board. (1971, c. 
872, s. 1.) 

Editor’s Note. — This section was re- The 1973 act was made subject to a state- 
pealed and a new Article 3A, governing wide referendum, and was defeated at the 
the sale of mixed alcoholic beverages general election held Nov. 6, 1973. 
was enacted by Session Laws 1973, c. 316. 


ARTICLE 2. 
A.B.C. Boards and Enforcement. 
Part 1; A.B.C: Boards. 


§ 18A-14. State Board of Alcoholic Control.—(a) A State Board of 
Alcoholic Control is hereby created, and shall consist of a Chairman and two as- 
sociate members. The Chairman and associate members of the Board shall be 
men well known for their character, ability, and business acumen. The Chairman 
of the Board shall devote his full time to his official duties. He shall receive a sal- 
ary to be fixed by the Governor, subject to the approval of the Advisory Budget 
Commission, together with necessary traveling expenses allowed under the general 
law. The two associate members of the Board shall receive no compensation for 
their services except the per diem, subsistence, and travel allowances provided for 
members of similar State boards and commissions by Chapter 138 of the General 
Statutes. 

(b) The Chairman and the associate members of the State Board of Alcoholic 
Control shall be appointed by the Governor and shall serve at the pleasure of the 
Governor. The Governor shall fill any vacancy arising on the State Board by 
appointment of a successor, to serve at the pleasure of the Governor. The Chair- 
man of the Board shall have such powers and perform such duties as the Board 
shall prescribe, including the authority to appoint, promote, demote, and discharge 
all subordinate officers and employees of the State Board of Alcoholic Control. 
All such officers and employees shall perform such duties as the Chairman may 
Basie tsyerce4 9 ess. 2, 3; c.. 4115/1939, c. 185, s. 5; 1941, c. 107, s. 55 1965, 
&916)s. 1 - 1965,.1102, ss. 1, 2; 1969, c. 294, ss. 1,2; 1971, c. 872, s. 1.) 

State Government Reorganization—The merce by G.S. 143A-173, enacted by Ses- 
State Board of Alcoholic Control was sion Laws 1971, c. 864. 
transferred to the Department of Com- 


§ 18A-15. Powers and authority of State Board.—The State Board of 
Alcoholic Control shall have power and authority as follows: 


(1) To see that all the laws relating to the sale and control of intoxicating 
liquor are observed and performed ; 

(2) To audit and examine the accounts, records, books, and papers relating 
to the operation of county and municipal stores or to have the same 
audited ; 

(3) To fix the retail prices of all alcoholic beverages sold in the county and 
municipal A.B.C. stores at such levels as shall promote the temperate 
use of these beverages and as may facilitate policing, which price shall 
be uniform throughout the State; to compute the taxes levied by G.S. 
105-113.93 and 105-113.94 on the retail prices so fixed; to determine 
the total prices of all such alcoholic beverages, which total price shall 
be the sum of the retail price plus the tax levied by G.S. 105-113.93 
and 105-113.94; and to notify the stores periodically of such prices. 
The State Board of Alcoholic Control shall cause the several county 
and municipal alcoholic boards of control to add to the established re- 
tail prices of all alcoholic beverages sold in said county and municipal 
A.B.C. stores as provided above the sum of five cents (5¢) per bottle 
on every bottle of alcoholic beverages sold in said stores, which shall 
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be in addition to the retail prices of all alcoholic beverages as set 
by the State Board of Alcoholic Control. This five cents (5¢) per 
bottle increase in the retail prices of alcoholic beverages sold by county 
or municipal A.B.C. stores shall not be subject to the tax levied in 
G.S. 105-113.93 and 105-113.94, but the clear proceeds of the addi- 
tional retail price of five cents (5¢) per bottle as provided above shall 
be remitted to the county commissioners of the county in whick such 
five cents (5¢) per bottle was collected, accompanied by forms or re- 
ports to be prescribed and furnished by the State Board of Alcoholic 
Control, which remittances shall be spent in the discretion of the 
county commissioners only for projects for construction, maintenance 
and operation of facilities for education, research, treatment or rehabil- 
itation of alcoholics. The funds may also be used for programs of edu- 
cation and research on problems of alcoholism and the treatment and 
rehabilitation of alcoholics. The county commissioners are hereby em- 
powered to spend the funds for a project not located in the county © 
but which benefits the citizens of the county. The State Department of 
Mental Health and the State Department of Public Instruction are 
hereby empowered to enact guidelines for the expenditure of such funds 
by county commissioners and the county commissioners may expend 
the funds pursuant to those guidelines. Said reports and remittances of 
the five cents (5¢) per bottle as herein provided shall be made monthly 
by the local boards on or before the fifteenth day of the succeeding 
month; that to every bottle of alcoholic beverages containing two 
ounces or less sold in said stores there shall be added to the price as 
established by the State Board of Alcoholic Control the sum of one cent 
(1¢) in lieu of the five cents (5¢) per bottle provided hereinabove 
and said sum shall be remitted and accounted for in the same manner 
as hereinabove provided on bottles containing more than two ounces. 


(4) To remove any member, or members, of county and municipal boards 


whenever in the opinion of the State Board, such member, or members, 
of the county or municipal board, or boards may be unfit to serve 
thereon ; 


(5) To test any and all alcoholic beverages that may be sold, or proposed 


to be sold to the county or municipal stores, and to install and operate 
such apparatus, laboratories, or other means or instrumentalities and 
employ to operate the same such experts, technicians, employees and 
laborers as may be necessary to operate the same, in accordance with 
the opinion of the Board. In lieu of establishing and operating labora- 
tories as above directed, the Board may, with the approval of the 
Governor and the Commissioner of Agriculture, arrange with the 
State Chemist to furnish such information and advice and to perform 
such analyses and other laboratory services as the Board may consider 
necessary, or they may, if they deem advisable, cause such tests to 
be made otherwise ; 


(6) To supervise purchasing by the county and municipal boards when the 


State Board is of the opinion that it is advisable for it to exercise such 
power in order to carry into effect the purpose and intent of this Chap- 
ter, with full power to disapprove any such purchase. At all times it 
shall have the right to inspect all invoices, papers, books, and records 
in the county or municipal stores or boards relating to purchases ; 


(7) To exercise the power to approve or disapprove in its discretion all regu- 


lations adopted by the several county and municipal stores for the 
operation of said stores and the enforcement of alcoholic beverage con- 
trol laws which may be in violation of the terms or spirit of this Chap- 


ter; 
(8) To require that a sufficient amount be so allocated as to insure adequate 
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enforcement ; the amount shall in no instance be less than five percent 
(5%) nor more than ten percent (10%) of the net profits arising 
from the sale of alcoholic beverages ; 

(9) To remove, in case of violation of the terms or spirit of this Chapter, 
officers employed, elected, or appointed in the several counties and mu- 
nicipalities where stores may be operated ; 

(10) To approve or disapprove, in its discretion, the opening and location 
of county and municipal stores; provided that in the location of con- 
trol stores in any county in which a majority of the votes have been 
cast for liquor control stores, no store or stores shall be located in 
any community or town in which a majority of the votes cast were 
against control; provided further, however, that stores may be lo- 
cated in such communities and towns if and when as many as twenty 
percent (20%) of the qualified voters therein by petition, at any time 
after 18 months since the last election on such question, have requested 
the location of such a store or stores in such communities or towns 
and the State Board has found, upon due investigation after receipt 
of such petition, that a majority of the qualified electors in such com- 
munity or town are at the time such investigation is made in favor 
of establishing such store or stores. Each county and municipality that 
may be entitled to operate stores for the sale of alcoholic beverages 
shall be entitled to operate at least one store for such purpose. No 
additional stores in each of said counties and municipalities shall be 
opened until and unless their opening and their place of location shall 
first be approved by the State Board, which at any time may withdraw 
its approval of the operation of any additional county or municipal 
store when the store is not operated efficiently and in accordance with 
the alcoholic beverage control laws and all valid regulations prescribed 
therefor, or whenever, in the opinion of the State Board, the operation 
of any county or municipal store shall be inimical to the morals or 
welfare of the community in which it is operated or for such other 
cause, or causes, as may appear to the State Board sufficient to war- 
rant the closing of any county or municipal store; 

(11) To require the use of a uniform accounting system in the operation of 
all county and municipal stores hereunder and to provide in said sys- 
tem for the keeping therein and the record of all such information as 
may, in the opinion of the said State Board, be necessary or useful 
in its auditing of the affairs of the said county and municipal stores, 
as well as in the study of such problems and subjects as may be studied 
by said State Board in the performance of its duties ; 

(12) To grant, to refuse to grant, or to revoke permits for any person, firm, 
or corporation to do business in North Carolina in selling alcoholic 
beverages to or for the use of any county or municipal store and to 
provide and to require that such information be furnished by such per- 
son, firm, or corporation as a condition precedent to the granting of 
such permit, or permits, and to require the furnishing of such data 
and information as it may desire during the life of such permit, or 
permits, and for the purpose of determining whether such permit, or 
permits, shall be continued, revoked, or regranted after expiration 
dates. No permit, however, shall be granted by the State Board to any 
person, firm, or corporation when the State Board has reason suffi- 
cient unto itself to believe that such person, firm, or corporation has 
furnished to it any false or inaccurate information or is not fully, 
frankly, and honestly cooperating with the State Board and the sev- 
eral county and municipal boards in observing and performing all 
liquor laws that may now or hereafter be in force in this State, or 
whenever the Board shall be of opinion that such permit ought not to 
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be granted or continued for any cause. Upon the granting of a permit 
in accordance with this Chapter; the State Board of Alcoholic Control 
shall notify the county sheriff and county tax collector, and if appli- 
cable, the city chief of police and city tax collector, as well as the county 
alcoholic beverage control officer, whenever an alcoholic beverage con- 
trol permit of any type is issued within the respective county and/or 
city ; 


(13) To permit both the establishment of warehouses for storing alcoholic 


beverages within the State and the storage of alcoholic beverages in 
warehouses already established and to prescribe rules and regulations 
for the storage of such beverages and the withdrawal of the same there- 
from. Such warehousing or bailment of alcoholic beverages as may be 
made hereunder shall be for the convenience of delivering to alcoholic 
boards of control and others authorized to purchase the same and shall 
be under the strict supervision and subject to all of the rules and regu- 
lations of the State Board of Control relating thereto ; 


(14) To adopt, amend, or repeal reasonable rules and regulations for the 


purpose of carrying out the provisions of this Chapter, but not incon- 
sistent herewith, which rules and regulations shall become effective 
when filed as provided by law. 


(15) To appoint or commission A.B.C. officers, hearing officers, and other 


enforcement personnel authorized by Part 2 of this Article. 


The State Board shall have all other powers which may be reasonably implied 
from the granting of express powers herein named, together with such other pow- 
ers as may be incidental to, or convenient for, carrying out and performing the 
powers and duties herein given to the Board. (1937, c. 49, s. 4; cc. 237, 411; 1945, 
c. 954; 1949, c, 974, s. 9; 1961, c.. 956; 1963, c. 426, sii) 2 octet ee 
s. 1; 1965, c. 1063; c..1102, s. 3; 1967, c. 222, s. 2; c. 1240 See ee 


WO da Cao; ce-4/3. S,-liz.c,.000.) 


Editor’s Note.—The first 1973 amend- 
ment substituted “twenty percent (20%)” 
for “fifteen percent (15%)” in the second 
proviso to the first sentence of subdivision 
(10). 

The second 1973 amendment, effective 
July 1, 1973, substituted “the county com- 
missioners of the county in which such 
five cents (5¢) per bottle was collected” 
for “the State Treasurer” in the third sen- 
tence of subdivision (3), substituted, at 
the end of the same sentence, the language 
beginning “spent in the discretion of the 
county commissioner” for “placed in the 
general fund and shall be subject to ap- 
propriation by the General Assembly to 
the same degree as any other moneys de- 
posited in such general fund,’ and added 
the fourth, fifth and sixth sentences of 
subdivision (3). The second 1973 amenda- 
tory act, Session Laws 1973, c. 473, s. 2, 
provides: “This act shall not apply to alco- 
holic beverages sold in bottles of less than 
one-half pint in quantity.” 

The third 1973 amendment, effective 
Jan. 1, 1974, added the last sentence of 
subdivision (12). 

Before the second 1973 amendment, sub- 
division (3) read as follows: 
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“(3) To fix the retail prices of all alco- 


holic beverages sold in_ the 
county and municipal A.B.C. 
stores at such levels as_ shall 
promote the temperate use of 
these beverages and as may fa- 
cilitate policing, which price 
shall be uniform throughout the 
State; to compute the taxes 
levied by G.S. 105-113.93 and 
105-113.94 on the retail prices so 
fixed; to determine the total 
prices of all such alcoholic bev- 
erages, which total price shall be 
the sum of the retail price plus 
the tax levied by G.S. 105-113.93 
and 105-113.94; and to notify the 
stores periodically of such prices. 
The State Board of Alcoholic 
Control shall cause the several 
county and municipal alcoholic 
boards of control to add to the 
established retail prices of all al- 


coholic beverages sold in said 
county and municipal A.B.C. 
stores as provided above the 


sum of five cents (5¢) per bottle 
on every bottle of alcoholic bev- 
erages sold in said stores, which 


§ 18A-16 


shall be in addition to the retail 
prices of all alcoholic beverages 
as set by the State Board of Al- 
coholic Control. This five cents 
(5¢) per bottle increase in the 
retail prices of alcoholic bever- 
ages sold by county or municipal 
A.B.C. stores shall not be sub- 
ject to the tax levied in G.S. 105- 
113.93 and 105-113.94, but the 
clear proceeds of the additional 
retail price of five cents (5¢) per 
Bottle as provided above shall be 
remitted to the State Treasurer, 
accompanied by forms or reports 
to be prescribed and furnished 
by the State Board of Alcoholic 
Control, which remittances shall 
be placed in the general fund 
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remittances of the five cents (5¢) 
per bottle as herein provided 
shall be made monthly by the 
local boards on or before the 
fifteenth day of the succeeding 
month; that to every bottle of 
alcoholic beverages containing 
two ounces or less sold in said 
stores there shall be added to 
the price as established by the 
State Board of Alcoholic Control 
the sum of one cent (1¢) in lieu 
of the five cents (5¢) per bottle 
provided hereinabove and _ said 
sum shall be remitted and ac- 
counted for in the same manner 
as hereinabove provided on bot- 
tles containing more than two 
ounces.” 


and shall be subject to appro- As to making of necessary rules and 
priation by the General Assem- _ regulations, see 15 N.C.L. Rev. 323. As to 
bly to the same degree as any power of Board to grant, deny, or revoke 
other moneys deposited in said permits, see 15 N.C.L. Rev. 328. 

general fund. Said reports and 


§ 18A-16. County boards of alcoholic control.—(a) In each county that 
may be permitted to engage in the sale of alcoholic beverages, there is hereby cre- 
ated a county board of alcoholic control, to consist of a chairman and two other 
members. The members of this board shall be well known for their character, 
ability, and business acumen. The members of the board shall be selected in each 
respective county in a joint meeting of the board of county commissioners, the 
county board of health, and the county board of education. Each person voting at 
this joint meeting shall have only one vote, notwithstanding the fact that there 
may be instances in which some persons are members of another board. 


The terms of office of the members of the county boards of alcoholic control 
shall be as follows: The chairman, who shall be so designated by the appointing 
boards, shall serve for his first term a period of three years, and one member 
shall serve for his first term a period of two years and the other member shall 
serve for a period of one year, all terms beginning with the date of their appoint- 
ment. After each term has expired, each successor in office shall serve for a pe- 
riod of three years and shall be appointed in the same manner as herein provided 
in this section. 


Any member of any of the county boards hereinabove referred to in this sec- 
tion may be removed at any time by the composite board consisting of the board 
of county commissioners, the board of education, and the board of health when- 
ever such composite board finds by a majority vote of its entire membership that 
a member or members are unfit to serve on the county alcoholic beverage con- 
trol board, each member of the composite board having only one vote as above 
provided for the selection of members of the county alcoholic beverage control 
boards. If any member of the county board is removed hereunder, his successor 
shall be selected to serve out the time for which such member was originally se- 
lected. 

Upon the death or resignation of the chairman or any other member of the 
county board of alcoholic control, whether selected under the provisions of this 
Article or under the provisions of Chapter 418 or Chapter 493, Public Laws of 
1935, before the expiration of the term of office for which said chairman or mem- 
ber has been appointed, elected, or selected, his successor to fill out the unexpired 
term shall be selected at a joint meeting of the board of county commissioners, 
the county board of health, and the county board of education, which joint meet- 


tee 
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ing shall be held within 10 days after such resignation or death. This meeting shall 
be called by the chairman or some other member of the county board of alcoholic 
control by giving notice to each member of when and where it will be held. 


(b) No person shall be appointed a member of either the State Board or any 
county board or employed thereby who is a stockholder in any brewery or the 
owner of any interest therein in any manner whatsoever, or interested therein di- 
rectly or indirectly, or likewise interested in any distillery or other enterprise that 
produces, mixes, bottles, or sells alcoholic beverages, or related by blood to a de- 
gree of first cousin or closer to any person likewise interested or associated in busi- 
ness with any person likewise interested. Neither the State Board nor any county 
board shall employ any person who is interested in, directly or indirectly, or re- 
lated by blood to a degree of first cousin or closer to any person interested in any 
firm, person, or corporation permitted to sell alcoholic beverages in this State. 
Notwithstanding the provisions of this section the State Board may, upon its own 
motion and its discretion, make determinative rulings as to the exception to the 
rules and determine possible conflict of interest. 


(c) The salaries of the members of the said county board shall be fixed by the 
joint meeting of the several boards that appoint them. They shall be fixed with the 
view to securing the very best members available, with due regard to the fact that 
such salaries shall be adequate compensation but not large enough to make said 
positions unduly attractive or the objects of political aspirations. 


(d) The several members of the county board shall give bond for the faithful 
performance of their duties, in the penal sum of five thousand dollars ($5,000). 
This bond shall be payable to the State of North Carolina and to the county in 
which said board performs its duties with some corporate surety, which surety 
shall be satisfactory to and approved by the county attorney of said county and 
the Chairman of the State Board and shall be deposited with the Chairman of the 
State Board. The State Board for and on behalf of the State of North Carolina 
and the county named in said bond shall each be secured therein to the full amount 
of the penalty thereof, and the recovery or payment of any sums due thereunder 
to either shall not diminish or affect the right of the other obligee in said bond to 
recover the full amount of the said penalties thereof. The giving and the approval 
of such bond shall be a part of the qualification of said members, and no member 
shall be entitled to exercise any of the functions or powers incident to his appoint- 
ment until and unless the said bond has been given and approved as herein pro- 
vided. The three joint boards referred to above shall be authorized to relieve any 
member of the county boards who does not handle any money or funds from fur- 
nishing such bond, and shall be further authorized to require bond in excess of 
five thousand dollars ($5,000) of any member of the board handling money or 
funds if the joint boards deem it advisable to increase such bond. (1937, c. 49, ss. 
6-95 cq 41 1431519395) 202 1971) 6). 872,.s, 1.) 

Conflict of Interest by Reason of Rela- to Morrison McKenzie, 41 N.C.A.G. 330 
tionship.—See opinion of Attorney General (1971). 


§ 18A-17. Powers and duties of county boards.—The said county boards 
shall each have the following powers and duties: 


(1) Control and jurisdiction over the importation, sale and distribution of al- 
coholic beverages within its respective county ; 

(2) Power to buy and to have in its possession and to sell alcoholic beverages 
within its county ; | 

(3) Power and authority to adopt rules and regulations governing the op- 
eration of stores within its county and relating to the carrying out of 
the provisions and purposes of this Chapter ; 

(4) To prescribe and regulate and direct the duties and services of all ein- 
ployees of said county board; 

(5) To fix the hours for the opening and closing of stores operated by it. 
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No store, however, shall be permitted to remain open between the hours 
of 9:00 P.M. and 9:00 A.M.; 

(6) To require any county stores to close on such days as it may designate, 
but all stores shall remain closed on Sundays, New Year’s Day, 
Fourth of July, Labor Day, Thanksgiving, Christmas Day and state- 
wide election days; 

(7) To import, transport, receive, purchase, sell, and deliver and have in its 
possession for sale for present and future delivery alcoholic beverages ; 

(8) To purchase or lease property, furnish, and equip buildings, rooms, and 
accommodations as and when required for the storage and sale of al- 
coholic beverages and for distribution to all county stores within said 


county ; 

(9) To sell at public auction, as provided by law, any real or personal prop- 
erty which the board, in its discretion, deems unnecessary for the 
proper operation of its stores; 

(10) To borrow money, guarantee the payment thereof and the interest 
thereon, in such manner as may be required or permitted by law, and 
to issue, sign, endorse, and accept checks, promissory notes, bills of 
exchange, and other negotiable instruments and to do all such other 
and necessary things as may be required or may be convenient in the 
conduct of the liquor stores in its county ; 

(11) To investigate and aid in the prosecution of violations of this Chapter 
and other liquor laws, by whatever name called, and to seize alcoholic 
beverages in said county sold, kept, imported, or transported illegally 
and to apply for confiscation thereof and to cooperate in the prosecu- 
tion of offenders in any court in said county; 

(12) To require A.B.C. stores to sell alcoholic beverages at the prices fixed 
by the State Board of Alcoholic Control and to prescribe to whom the 
same may be sold; 

(13) To locate stores in its county and to provide for the management there- 
of and to appoint and employ for each store conducted by it at least 
one person who shall be known as “manager” thereof. The duty of 
this manager shall be to conduct the store under directions of the 
county board and to carry out the law applying thereto. This manager 
shall give bond for the faithful performance of his duties in such surn 
as may be fixed by the county board, with sufficient corporate surety. 
Said surety, or sureties thereon, shall be approved by the county board 
as a part of the qualifications of the manager for his appointment, and 
the county board shall have the right to sue on said bond and to re- 
cover for all failures on the part of the manager faithfully to perform 
the duties as manager, to the extent of any loss occasioned by the 
manager on his part; but as against the surety, or sureties, thereon, 
such aggregate recovery, or recoveries, shall not exceed the penalty 
of said bond; 

(14) To expend for law enforcement a sum not less than five percent (5%) 
nor more than fifteen percent (15%) of the total profits to be deter- 
mined by quarterly audits, and in the expenditure of said funds to em- 
ploy one or more persons to be appointed by and directly responsible 
to the respective county boards; the persons so appointed shall be des- 
ignated county A.B.C. officers. Local A.B.C. boards shall submit 
quarterly reports to the State A.B.C. Board, under regulations pre- 
scribed by said State Board, evidencing compliance with provisions of 
this section requiring expenditures for law enforcement. 

In addition, any county or municipal board shall expend not less 
than seven percent (7%) of its total profits, to be determined by 
quarterly audits, for education on the excessive use of alcoholic bev- 
erages and for the rehabilitation of alcoholics. Expenditures for the 
purposes specified in this paragraph may be made, in the discretion 
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of the board, either for programs carried on by the board or as ap- 
propriations to nonprofit corporations or agencies sponsoring or en- 
gaging in such education, research, or rehabilitation. 

(15) To discontinue the operation of any store in its county whenever it 
appears to the board that the operation thereof is not sufficiently profit- 
able to justify a continuance of its operation, or when, in the board’s 
opinion, the operation of any store is inimical or hurtful to the morals 
or welfare of the community in which it is operated, or when said 
county board may be directed to close any store by the State Board. 

(16) To invest any funds temporarily held in the following: obligations of 
the United States or obligations fully guaranteed both as to principal 
and interest by the United States, shares of any building and loan 
association organized under the laws of this State, or of any federal 
savings and loan association having its principal office in this State, and 
certificates of deposit for time deposits or savings accounts in any bank 
or trust company authorized to do business in North Carolina, to the 
extent in each instance that such shares or deposits are insured by the 
State or federal government or agency thereof. If the board desires to 
deposit in bank, savings and loan, or trust company funds beyond the 
extent that such deposits are insured by the State or federal government 
or any agency thereof, the board shall require such depository to furnish 
a corporate surety bond or bonds of the United States government or of 
the State of North Carolina or of counties and municipalities of North 
Carolina whose bonds have been approved by the Local Government 
Commission. Nothing contained herein shall be deemed to authorize 
investments by local boards for periods of more than 90 days. 


All the powers and duties herein conferred upon county boards, or required 
of them, shall be subject to the powers herein conferred upon the State Board, 
and whenever or wherever herein the State Board has been given power to ap- 
prove or disapprove anything in respect to county stores or county boards, then 
no power on the part of the county boards and no act of any county board shall 
be exercisable or valid until and unless it has been approved by the State Board. 
(1937, c.'49) ss. 10; 12; cc. 411, 431; 1939, c. 98;°1957, cer 00a ee 
1119; 's. 25-1967; c. 1178; 1969, cc. 118, 902; 1971, c: 8727 sP l= ao7 aeons) 


Local Modification. — New Hanover, as 
to subdivision (14): 1973, c. 550. 

Editor’s Note. — The first 1973 amend- 
ment added subdivision (16). 

The second 1973 amendment substituted 
“fifteen percent (15%)” for “ten percent 
(10%)” near the beginning of the first 
paragraph of subdivision (14). 

Applicability of Subdivision (14) Re- 
quirements. — Subdivision (14) require- 
ments as to expenditure of percentage of 
total profits for education and rehabilita- 


tion are not applicable to a local board of 
alcoholic control where the local act con- 
tains different provisions regarding the 
percentages of profits so spent. Opinion 
of Attorney General to Mr. Terry R. 
Hutchins, 41 N.C.A.G. 610 (1971). 

An alcoholic beverage control officer is 
a “public officer” within the meaning of 
§ 14-223 and is entitled to the protection 
of that section. State v. Taft, 256 N.C. 441, 
124 $.E.2d 169 (1962). 


§ 18A-18. Salaries and expenses; net profits.—(a) All salaries and ex- 


penses incurred under the provisions of this Article, except those provided for in 
G.S. 18A-14, shall be paid out of the proceeds of the sales of the alcoholic beverages 
referred to in this Article. All salaries and expenses of the county boards and their 
employees shall be paid out of the receipts for their sales as operating expenses. 
(b) After deducting the amount required to be expended for enforcement as 
herein provided and retaining sufficient and proper working capital, the amount to 
be determined by the board, and except as hereinbefore provided in Chapters 493 
and 418 of the Public Laws of 1935, the entire net profits derived from any stores 
shall be paid quarterly to the general fund of each respective county wherein 
county stores are operated. (1937, c. 49, ss. 20, 21; c. 411; 1971, c. 872, s. 1.) 
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Part 2. Enforcement. 


§ 18A-19. Director of Enforcement; hearing officers; State A.B.C. 


officers.—(a) The State Board of Alcoholic Control shall appoint a person to be 
known as “Director of the Enforcement Division,” who shall be in charge of the 
administration of such Division. The Board may also appoint one or more 
assistants to the Director and one or more hearing officers, all of whom shall have 
full authority to make investigations, hold hearings, and make findings of fact. 
Upon the approval by the State Board of the findings and orders of suspension or 
revocation of the permit of any licensee, the findings of the assistant or the hearing 
officer shall be deemed to be the findings and the order of the Board. 


(b) The State Board may commission as State A.B.C. officers such regular 
employees (including the Chairman) as the Board designates for the purpose of 
enforcing the provisions of this Chapter. Such employees shall receive no additional 
compensation for performing the duties of A.B.C. officer. 

Any regular employee of the State A.B.C. Board commissioned as an A.B.C. 
officer shall have statewide jurisdiction. Such officers shall have the same powers 
and authorities as peace officers generally, and may arrest without a warrant as 
authorized in G.S. 15-41. 

Each employee of the State Board commissioned as an A.B.C. officer under this 
Chapter shall give a bond with a good surety, payable to the State of North Caro- 
lina, in a sum not less than one thousand dollars ($1,000), conditioned upon the 
faithful discharge of his duty as an A.B.C. officer. The bond shall be duly 
approved by and filed in the office of the Insurance Commissioner and received in 
evidence in all actions and proceedings in this State. 

Before any employee of the State Board, commissioned as an A.B.C. officer, 
shall exercise any power of arrest under this Chapter, he shall take the oath required 
of public officers before an officer authorized to administer oaths. 


(c) All State A.B.C. officers shall have authority to investigate the operation 
of the licensed premises of all persons licensed under this Chapter, to examine 
the books and records of such licensee, to procure evidence with respect to the 
violation of this Chapter or any rules and regulations adopted thereunder, and to 
perform such other duties as the Board may direct. A.B.C. officers shall have the 
right to enter any licensed premises in the State in the performance of their duty, 
at any hour of the day or night. Refusal by a permittee or by any employee of a 
permittee to permit such officers to enter the premises shall be cause for revoca- 
tion or suspension of the permit of the permittee. 

(d) Notices, orders, or demands issued by the State Board for the surrender 
of permits may be served and executed by the A.B.C. officers employed by the 
Board, and these officers, while serving and executing such notices, orders, or 
demands, shall have all the power and authority possessed by peace officers when 
serving and executing warrants charging violation of the criminal laws of the 
Sittemiusooc 155, s. 514: 1943 c. 400, s. 6; 1949, c. 974, ss. 11, 14; e 1251, 
s.4- 1951. c. 1056, s. 1: .c. 1186, ss. 1, 2; 1953, c. 1207, ss. 2-4; 1957, c. 1440; 
1961, c. 645 ; 1963, c. 426, ss..1, 2, 4, 5, 12; 1967, c. 868; 1971, c. 872, s. 1.) 


§ 18A-20. Powers of local officers.—(a) County A.B.C. officers shall, 
after taking the oath prescribed by law for peace officers, have the same powers and 
authorities within their respective counties as other peace officers. And any person 
so appointed, or any other peace officer while in hot pursuit of anyone found to be 
violating the liquor laws of this State, shall have the right to go into any other 
county of the State and arrest such offender therein so long as the hot pursuit of 
such person continues; and the common law of hot pursuit shall be applicable to 
said offenses and such officers. Any law-enforcement officer appointed by a county 
board and any other peace officer is hereby authorized, upon request of the sheriff 
or other lawful officer in any other county, to go into such other county and assist 
in suppressing a violation of the liquor law therein, and while so acting shall have 
such powers of a peace officer as are granted to him in his own county and be 
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entitled to all the protection provided for said officer while acting in his own county. 

(b) Within their respective jurisdictions, all sheriffs, deputy sheriffs, municipal 
police, and local A.B.C. officers, as well as rural police and other local law-enforce- 
ment officers, shall have authority to investigate the operation of premises licensed 
under any provision of this Chapter and to procure evidence with respect to viola- 
tions of this Chapter or any rule or regulation promulgated pursuant thereto. 
These law-enforcement officers shall have the right to enter the licensed premises 
in the performance of their duties at any hour of the day or night. (1949, ¢. 1251, 
s, 4; 1961, c. 645; 1963, c. 426, s. 2; 1967, c. 868; 1971, c. 872,'s. 1289737 en ZF) 

Editor’s Note.—The 1973 armendment in- local law-enforcement officers” in subsec- 
serted “as well as rural police and other tion (b). 


§ 18A-21. Seizure of liquor, equipment, materials, and conveyance; 
arrests; sale of property.—(a) When any officer of the law shall discover any 
person in the act of transporting, in violation of law, intoxicating liquor, or equip- 
ment or materials designed or intended for use in the manufacture of intoxicating 
liquor, in any vehicle, motor vehicle, water or aircraft, or other conveyance, it shall 
be his duty to seize any and all intoxicating liquor, and any and all equipment or 
materials designed or intended for use in the manufacture of intoxicating liquor, 
found therein being transported contrary to law. Whenever intoxicating liquor, or 
equipment or materials designed or intended for use in the manufacture of intoxi- 
cating liquor, transported or possessed illegally, is seized by an officer, he shall take 
possession of the vehicle, motor vehicle, water or aircraft, or any other conveyance, 
and shall arrest any person in charge thereof. (Provided, that the transportation of 
the legal amount of alcoholic beverages in the passenger area of a motor vehicle 
with the cap or seal on the container or containers open or broken shall not be 
ground for confiscation of the motor vehicle.) The officer shall at once proceed 
against the person arrested in any court having competent jurisdiction; but the 
vehicle or conveyance shall be returned to the owner upon execution by him of a 
good and valid bond, with sufficient sureties, in a sum double the value of the 
property, which said bond shall be approved by said officer and shall be conditioned 
to return said property to the custody of said officer on the day of trial to abide 
the judgment of the court. All liquor and all equipment and materials seized under 
this section shall be held by the officer seizing same and shall, upon the acquittal of 
the person so charged, be returned to the established owner, except that any 
nontaxpaid liquor shall be destroyed. In the event of conviction or default of 
appearance of the person charged, or in event no criminal proceedings are initiated, 
the liquor, equipment, and materials shall be disposed of as provided in G.S. 18A-24. 
Provided, that any taxpaid spirituous liquor so seized shall within 10 days be turned 
over to the board of county commissioners, which shall within 90 days from the 
receipt thereof either turn it over to hospitals for medicinal purposes or sell it to 
alcoholic beverage control stores within the State of North Carolina (the proceeds 
of such sale being placed in the school fund of the county in which such seizure was 
made) or destroy it. Any malt beverages or wine (fortified or unfortified), so 
seized for being transported or possessed illegally, shall be destroyed. 

(b) Unless the claimant can show that the vehicle or other conveyance seized is 
his property and that it was used in transporting liquor, or equipment or materials 
designed or intended for use in the manufacture of intoxicating liquor, without his 
knowledge and consent, with the right on the part of the claimant to have a jury 
pass upon his claim, the court shall order a sale by public auction of the property 
seized. The officer making the sale, after deducting the expenses of keeping the 
property, the fee for the seizure, and the costs of the sale, shall pay ail liens, accord- 
ing to their priorities, which are established, by intervention or otherwise at said 
hearing or in other proceedings brought for the purpose, as being bona fide and as 
having been created without the lienor’s having any notice that the conveyance 
was being used for illegal transportation of liquor, equipment or materials de- 
signed or intended for use in the manufacture of intoxicating liquor, and shall pay 
the balance of the proceeds to the treasurer or the proper officer in the county who 
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receives fines and forfeitures, to be used for the school fund of the county. All liens 
against property sold under the provisions of this section shall be transferred 
from the property to be proceeds of the sale of the property. 

(c) If, however, no one is found claiming the vehicle, water or aircraft, or other 
conveyance, the taking of the same, with a description thereof, shall be advertised 
in some newspaper published in the city or county where taken, or, if there be no 
newspaper published in such city or county, in a newspaper having circulation in 
the county, once a week for two weeks and by handbills posted in three public 
places near the place of seizure. If no claimant appears within 10 days after the last 
publication of the advertisement, the property shall be sold, and the proceeds, after 
deducting the expenses and costs, shall be paid to the treasurer or proper officer 
in the county who receives fines and forfeitures, to be used for the school fund of 
the county: Provided, that nothing in this section shall be construed to authorize 
any officer to search any vehicle or other conveyance or baggage of any person 
without a search warrant duly issued, except where the officer sees or has absolute 
personal knowledge that there is intoxicating liquor, equipment or materials de- 
signed or intended for use in the manufacture of intoxicating liquor, in the vehicle 
or baggage. 

(d) When any vehicle or other conveyance confiscated under the provisions 
of this section is found to be specially equipped or modified from its original manu- 
factured condition so as to increase its speed, the court shall, prior to sale, order 
that the special equipment or modification be removed and destroyed and the vehicle 
restored to its original manufactured condition. However, if the court should find 
that such equipment and modifications are so extensive that it would be impractical 
to restore the vehicle to its original manufactured condition, then the court may 
order that the vehicle be turned over to such governmental agency or public 
official within the territorial jurisdiction of the court as the court shall see fit to be 
used in the performance of official duties only, and not for resale, transfer, or 
disposition other than as junk: Provided, that nothing herein contained shall affect 
the rights of lienholders and other claimants to said vehicles as set out in this 
section; and provided further that where such equipment and modifications are 
so extensive that it would be impractical to restore said vehicle to its original 
manufactured condition and no one is found claiming said vehicle, water or air- 
craft, or other conveyance, then in lieu of selling the same, after advertisement, 
and if no claimant appears after the last publication of the advertisement, then the 


_ court may order that the vehicle, water or aircraft, or other conveyance be turned 
_ over to a governmental agency or public official within the territorial jurisdiction of 
_ the court, as the court shall see fit, to be used in the performance of official duties 
_ only, and not for resale, transfer, or disposition other than as junk. 


a ee 


(e) It shall be unlawful for any State, county, township, or municipal officer 
to use or cause to be used for any purpose whatsoever any vehicle or other article 
of personal property seized by said officer for the reason that the owner of said 
property or one in possession thereof at time of seizure has violated the terms of the 
State or federal liquor laws, or any other laws, until the respective rights of the 
owner or person in possession at time of seizure, or mortgagee if one should inter- 
vene, are passed upon by the proper court, and final order is made as to proper 
disposition of said personal property so seized. 

It shall be the duty of the officer seizing said vehicle or other personal property 
to store same in a safe and suitable place, until final disposition is ordered. Munici- 
palities and counties shall provide storage facilities for vehicles and all other 
property seized pursuant to any provision of this Chapter; and the officer shall not 
be liable for the costs of storage. (1923, c. 1, s. 6; C. S., s. 3411(f): 1927, c. 
18; 1945, c. 635: 1951, c. 850; 1955, c. 560; 1957, c. 1235, s. 1; 1969, c. 789; 
1971, c. 872, s. 1.) 

Editor’s Note. — For article discussing warrant, see 30 N.C.L. Rev. 421 (1952). 
limits to search and seizure, see 15 N.C.L. For note as to requisites for forfeiture of 
Rey. 229. See also 15 N.C.L. Rev. 101. For vehicles transporting liquor in violation of 
note on search of motor vehicles without law, see 35 N.C.L. Rev. 509 (1957). 


133 


§ 18A-21 


Section Constitutional. — See State v. 
Godette, 188 N.C. 497, 125 S.E. 24 (1924). 

Purpose of Subsection (b) of This Sec- 
tion.— Subsection (b) of this section is de- 
signed and intended to protect an owner 
of a vehicle used illegally within the 
meaning of the statute who is not the 
person arrested as “in charge thereof” at 
the time of the arrest for possession or 
concealment or illegal transportation. 
State v. O’Hora, 12 N.C. App. 250, 182 
S.E.2d 823 (1971), decided under former 
similar provision. 

Meaning of “Absolute Personal Knowl- 
edge”.— Under this section an officer “‘dis- 
covers any person in the act” and has 
“absolute personal knowledge” (1) when 
he sees the liquor; (2) when he has abso- 
lute personal knowledge . acquired 
through the senses of seeing, hearing, 
smelling, tasting or touching. 15 N.C.L. 
Rev. 131, citing State v. Godette, 188 N.C. 
497, 125 S.E. 24 (1924). See also State v. 
Giles, 254 N.C. 499, 119 S.F.2d 394 (1961). 

Arrest without Warrant. — An arrest 
may not be lawfully made by the prop- 
erly authorized officers of the law for the 
violation of the State prohibition law, for 
the transportation of intoxicating liquors 
upon mere unfounded suspicion arising 
from information received that the sup- 
posed offenders would thus transgress the 
law on a future occasion, and an arrest so 
made, not upon an offense committed in 
the officers’ presence or to their personal 
knowledge as to the particular offense, and 
without a search warrant, is unlawful and 
entitles the plaintiff in his action therefor, 
to recover damages. State v. DeHerro- 
dora, 192° N.C. #749, 136°S.E:)6 (1926). 

It follows that for an officer to fire upon 
a passing automobile with only an errone- 
ous suspicion that the occupants thereof 
were thus unlawfully engaged, is without 
warrant of law, and the unintentional kill- 
ing of one of those suspected as a result 
is manslaughter at least, and a _ verdict 
thereof under conflicting evidence will be 
sustained on appeal. State v. Simmons, 192 
N.C. 692, 135 S.E. 866 (1926). 

But, where there is evidence that acting 
upon information previously received that 
intoxicating liquors are being unlawfully 
transported, the proper officers of the law 
lie in wait for and follow automobile and 
can see containers and smell the liquor, 
they have a right to arrest without war- 
rant and seize the vehicle. State v. Godette, 
188 N.C. 497, 125 S.E. 24 (1924). 

Where an arrest by an officer of the law 
without a warrant was valid under the pro- 
visions of this article, it may not success- 
fully be maintained that evidence thereof 
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should have been excluded. State v. 
Godette, 188 N.C. 497, 125 S.E. 24 (1924). 

No search warrant is required where 
the owner or person in charge consents to 
the search. State v. Coffey, 255 N.C. 293, 
121 S.E.2d 736 (1961). 

As to conduct amounting to voluntary 
consent to search, see State v. Coffey, 255 
N.C. 293, 121 S.E.2d 736 (1961). 

Or Where Officer Sees or Has Abso- 
lute Personal Knowledge of Presence of 
Liquor. — No search warrant is required 
where the officer sees or has absolute per- 
sonal knowledge that there is intoxicating 
liquor in an automobile. State v. Coffey, 
955 N.C. 293, 121 S.E.2d 736 (1961). 

The constitutional and statutory guaran- 
tee against unreasonable search and seizure 
does not prohibit seizure of evidence and 
its introduction into evidence on a subse- 
quent prosecution where no search is re- 
quired. State v. Simmons, 278 N.C. 468, 
180 S.E.2d 97 (1971). 

When officers saw the liquid in contain- 
ers generally used to contain and transport 
nontaxpaid liquor, under the circumstances 
then existing, they had sufficient reasonable 
cause to believe that the jars contained 
nontaxpaid liquor to justify the seizure of 
the contraband without a search warrant. 
State v. Simmons, 278 N.C. 468, 180 S.E.2d 
load a! gi Nee 

Seizure of contraband does not require 
a warrant when its presence is fully dis- 
closed without necessity of search. State 
v. Simmons, 278 N.C. 468, 180 S.E.2d 97 
(1971). 

When an officer sees nontaxpaid liquor 
clearly visible in a defendant’s car, it be- 
comes his duty under this section to take 
possession of the automobile and the liquor 
found therein and to arrest the defendant. 
It is his duty to act either with or with- 
out the aid of a search warrant. State v. 
Harper, 235 N.C. 67, 69 S.E.2d 164 (1952). 

If an officer “saw and had absolute per- 
sonal knowledge that there was intoxicat- 
ing liquor in the automobile,” it necessarily 
follows that a defendant’s exception based 
on the court’s refusal to suppress the evi- 
dence should be overruled. State v. Sim- 
mons, 10 N.C. App. 259, 178 S.E.2d 90 
(1970). 

When the incriminating article, intoxicat- 
ing liquor, is in plain view of the officers, 
no search warrant is necessary and the 
constitutional guaranty does not apply. 
State v. Simmons, 10 N.C. App. 259, 178 
S.E.2d 90 (1970). 

No search warrant was required for the 
seizure from defendant’s car of white 
plastic jugs containing nontaxpaid whiskey 
where the jugs were in plain view of the 
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officef$ from outside the car and no search 
was necessary for their discovery, and the 
trial court did not err in the admission of 
the whiskey and testimony relating to it. 
State v. Simmons, 10 N.C. App. 259, 178 
S.E.2d 90 (1970). 


The defendant, in operating his automo- 
bile in excess of 55 miles an hour in a 35 
mile zone on the public streets in a city, 
committed a misdemeanor in the presence 
of the city police officers, and they had a 
right to pursue him and arrest him without 
a warrant. Consequently, after the defend- 
ant was taken into custody, it was the duty 
of the officers to return to defendant’s car 
and to see that it was taken care of and 
not abandoned. If, upon approaching the 
automobile, the officers detected the smell 
of liquor or other intoxicating beverages 
therein, it was their duty to take posses- 
sion of the car and seize the liquor without 
first obtaining a search warrant. State v. 
Giles, 254 N.C. 499, 119 S.E.2d 394 (1961). 


Or Has Reasonable Grounds for Belief. 
—A search warrant is not necessary to 
search a suitcase for intoxicating liquor 
when carried by the defendant after arrest, 
when, under the circumstances, the officer 
had reasonable grounds for belief that it 
contained intoxicating liquor, and these 
conditions do not fall within the intent of 
this section. State v. Jenkins, 195 N.C. 747, 
143 S.E. 538 (1928). 


Automobiles and other conveyances may 
be searched without a warrant under cir- 
cumstances that would not justify the 
search of a house, and a police officer in 
the exercise of his duties may search an 
automobile or other conveyance without 
a search warrant when the existing facts 
and circumstances are sufficient to support 
a reasonable belief that the automobile or 
other conveyance carries contraband ma- 
terials. State v. Simmons, 278 N.C. 468, 180 
S.E.2d 97 (1971). 


The word “baggage” at the end of sub- 
section (c) refers to baggage accompanying 
or in the vehicle transporting the intoxi- 
cating liquor. State v. Jenkins, 195 N.C. 
747, 143 S.E. 538 (1928). 

By “baggage” is understood such articles 
of personal convenience or necessity as are 
usually carried by passengers for their per- 
sonal use and not merchandise or other 
valuables, though carried in the trunk of 
a passenger car, which are not designed 
for such use, but for other purposes, such 
as sale and the like. State v. Jenkins, 195 
N.C. 747, 143 S.E. 538 (1928). 

A suitcase or traveling bag with four 
one-half gallon cans of contraband liquor 
in it is not baggage under the definition 
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in this section. State v. Jenkins, 195 N.C. 
747, 143 S.E. 538 (1928). 

“Other Vehicle’—A suitcase carried in 
one’s hand along a public highway would 
not be an “other vehicle” within the mean- 
ing of this section. State v. Jenkins, 195 
N.C. 747, 143 S.E. 538 (1928). 

Search without Warrant.—Officers have 
no authority to search a car without a war- 
rant, where they do not see or have “abso- 
lute personal knowledge” that there is 
intoxicating liquor in the car. State v. 
Godette, 188 N.C. 497, 125 S.E. 24 (1924); 
State v. Simmons, 192 N.C. 692, 135 S.E. 
866 (1926); State v. DeHerrodora, 192 
N.C. 749, 136 S.E. 6’ (1926); 

This section does not provide for sei- 
zure of all intoxicating liquor found in 
vehicle, but for seizure of any and all 


intoxicating liquor found therein being 
transported contrary to law. State v. 
Gordon; ' 225° "N.C 241) 34" S:bieavesi4 
(1945). 


Forfeiture of Property Used. — See ar- 
ticle in 2 N.C.L. Rev. 126 for a review of 
the cases and statutes. 

Confiscation and Forfeiture Are Man- 
datory.—Where one who was in posses- 
sion of seized liquor at the time he was 
arrested for unlawful acts with respect 
thereto pleads guilty to charges of un- 
lawful possession and unlawful transpor- 
tation of this liquor and thereupon per- 
sonal judgment is rendered against him, 
the provisions of this section are manda- 
tory that the judgment also order the 
confiscation and forfeiture of the liquor so 
unlawfully possessed and transported. State 
v; Hall, 224,N, C2314, 30 S-Eedi5s 119447. 


Jurisdiction to declare forfeiture of a 
vehicle used in the transportation of in- 
toxicating liquor is in the court which 
has jurisdiction of the offense charged 
against the person operating the vehicle. 
State v. Reavis, 228 N.C. 18, 44 S.E.2d 354 
(1947). 

Order Confiscating Car. — Defendant 
admitted ownership of the car in which 
two bottles of nontaxpaid whiskey were 
being transported at the time of his ar- 
rest, and he was found guilty of unlawful 
transportation of intoxicating liquor. This 
was held sufficient to sustain the court’s 
order confiscating his car and ordering it 
sold in conformity with the statute. State 
v. Vanhoy, 230 N.C. 162, 52 S.E.2d 278 
(1949). 

Order for Forfeiture Nunc Pro Tunc. 
—Where defendant has been convicted of 
illegal transportation of nontaxpaid liquor, 
the court may at a subsequent term enter 
an order nunc pro tunc for the forfeiture 
and sale of the vehicle used for such trans- 
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portation. State v. Maynor, 226 N.C. 645, 
39 S.E.2d 833 (1946). 

Use of Vehicle without Knowledge of 
Owner. — An instruction that if the jury 
should find by the greater weight of the 
evidence that petitioner, the owner of a 
car seized while being used in the unlaw- 
ful transportation of intoxicating liquor, 
aided her husband in attempting flight to 
avoid arrest, to answer in the affirmative 
the issue of petitioner’s knowledge that 
the car was being used for the transpor- 
tation of liquor, is error when petitioner 
testifies that she did not know her hus- 
band was transporting liquor and _ that 
she thought the sheriff was pursuing them 
to serve a capias on her husband for a 
past offense, there being no evidence in- 
consistent with such belief on the part of 
petitioner, and the credibility of peti- 
tioner’s testimony being for the jury. State 
vy. Ayers, 220. N.C. 161, 16 .S.E.2d .689 
(1941). 

Rights under Lien on Automobile For- 
feited and Sold. — This section expressly 
transfers the lien upon an automobile 
seized and sold for the unlawful trans- 
portation of liquor to the proceeds of the 
sale, and does not deprive the lienor of 
his property in conflict with N.C. Const., 
Art. I, § 19, or with the due process clause 
of the federal Constitution, the statute pre- 
scribing notice by publication, and the 
mode of giving notice being peculiarly a 
legislative function. C.I.T. Corp. v. Bur- 
gess,.199. N.C .23,153.5.E.. 634 (1930). 

One claiming a lien under an unregis- 
tered mortgage on an automobile seized 
and sold under the provisions of this 
section, after notice by publication re- 
quired by the statute, may not success- 
fully maintain his action for possession of 
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the car against the purchaser at the sale 
had in conformity with law, though he 
may not have been aware of the proceed- 
ings and had no knowledge of the unlaw- 
ful use of the automobile at the time of 
its seizure. C.I.T. Corp. v. Burgess, 199 
N.C. 23, 153 S.E. 634 (1930). 

Failure to Notify Lienor of Seizure. — 
For a case relating to tort liability of the 
possessor of an automobile for failure to 
notify the lienor of a seizure and sale un- 
der this section, see Williams v. Aldridge 
Motors, Inc., 237 N.Cogoe eee se 


(1953). 
Liability of Sheriff for Destruction of 
vehicle. — In a case arising prior to this 


section it was held that, where the sher- 
iff took an automobile in custody, under a 
corresponding statute, and while he was 
holding it in a storage garage according to 
law it was destroyed by fire through no 
fault of his, he was not liable on his forth- 
coming bond. There were two dissenting 
opinions filed. Motor Co. v. Sands, 186 
N.C.°732, 120°S. "4091 eee 

Where a vehicle is seized by a munici- 
pal police officer for illegal transportation 
of intoxicating liquor, the vehicle is in the 
custody of the officer or of the law and 
not the municipality. State v. Law, 227 
N.C. 103, 40 S.E.2d 699 (1946). 

Evidence Required to Hold Passenger.— 
To hold a mere passenger, under this sec- 
tion, knowledge of the presence in the au- 
tomobile of contraband whiskey is insuffi- 
cient. The evidence must be sufficient to 
support an inference of some form of con- 
trol, joint or otherwise, over the auto- 
mobile or the liquor. State v. Ferguson, 
238 N.C. 656, 78 S.E.2d 911 (1953); State 
v. Coffey, 255: N.C (293 tet2ime er oceeese 
(1961). 


§ 18A-22. Law-enforcement officers to search for and seize distill- 
eries; confiscation; disposal of property.—(a) It is the duty of all sheriffs, 
deputy sheriffs, municipal police, rural police, State and local A.B.C. officers, and 
other law-enforcement officers to search for and seize all equipment and materials 
used for the illegal manufacture of intoxicating liquor; and, except as provided 
in subsection (b), to retain the equipment and materials at the office of the law- 
enforcement agency making the seizure until disposed of by court order. 

(b) It is the duty of the sheriff and other officers mentioned in this section 
to seize and then and there destroy any liquor, nonsalable equipment or perish- 
able materials which may be found at any distillery for the illegal manufacture 
of intoxicating liquor, such not being required for evidence, and to arrest and 
hold for trial all persons found on the premises engaged in distilling or aiding or 
abetting in the manufacture of intoxicating liquor. (1923, c. 1, ss. 21, 22; C.S., 
s. 3411(u), (v).; 1971, c..872, s. 1:-1973,.c. 80.) 


Editor’s Note. — The 1973 amendment 
rewrote this section. 

Arrest without Warrant.—An alcoholic 
beverage control officer who saw defend- 
ant at the still unlawfully engaged in the 


manufacture of whiskey had a lawful 
right to arrest defendant there without a 
warrant. State v. Taft, 256 N.C. 441, 124 
S.E.2d 169 (1962). 
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§ 18A-23. Search warrants.—Search warrants may be obtained as pro- 
vided in Article 4 of Chapter 15 of the General Statutes. (1923, c. 1, s. 12; C. S., 
Spotter) » 1959, c, 12; 1941, c. 310; 1957, c. 1235, s..3; 1971, .c. 872,.s..1.) 
Editor’s Note. — For article discussing For note on requisites for a valid war- 
limits to search and seizure, see 15 N.C.L. rant to search for unlawfully possessed 
Rev. 229. See also 15 N.C.L. Rev. 101. liquor, see 35 N.C.L. Rev. 424 (1957). 


§ 18A-24. Disposal of seized property.—Any liquor, or equipment or 
materials designed or intended for use in the unlawful manufacture, sale, or pos- 
session of liquor, seized with or without a warrant shall be held by the officer 
seizing same, and upon acquittal of the defendant shall be returned to the estab- 
lished owner, except that any nontaxpaid liquor shall be destroyed. In the event 
of conviction or default of appearance of the person charged, or in event no criminal 
proceedings are initiated, the liquor, equipment, and materials shall be destroyed, 
sold or otherwise disposed of as ordered by the court. Provided, however, any 
taxpaid spirituous liquor so seized shall within 10 days be turned over to the 
county commissioners, who shall within 90 days from the receipt thereof turn it 
over to hospitals for medical purposes or sell it to alcoholic beverage control stores 
within North Carolina (the proceeds of the sale being placed in the school fund of 
the county in which the seizure was made) or destroy it. Any malt beverages or 
wine (fortified or unfortified), so seized for being transported or possessed illegally, 
Sau mewmesroved.. (1923,-c,.1, s212;:C..S., s..3411(1) ; 1939,.cy 12 :194bneo 3105 
bep/siesizoonseo:; 1971,c..872, s: 1.) 


Legislative Intent. — The statutes seem 
to indicate the legislative intent to be that 
liquor itself, when the subject of unlawful 
trafic and capable of harmful effects, of- 
fends the law and should be regarded as a 


of the law is the restoration of the liquor 
permitted. However, the processes of the 
courts are available to anyone legally in- 
terested to present his claim for seized 
liquor, and his plea will be heard. State 


nuisance and contraband, to be summarily v. Hall, 224 N.C. 314, 30 S.E.2d 158 
destroyed or otherwise disposed of. Only (1944). 
in case of failure to establish a violation 

ARTICLE 3. 


Sale, Consumption, Possession and Transportation of 
Alcoholic Beverages. 


§ 18A-25. Prohibited sales. — (a) No alcoholic beverage shall be sold 
knowingly by any county or municipal store or the manager thereof or any employee 
therein at any time other than within the opening and closing hours for the store, 
as fixed in the manner herein provided, and otherwise as prescribed by the said 
county board. The manager and employees of and in any county or municipal store 
may, in their discretion, refuse to sell alcoholic beverages tu any individual appli- 
cant, and shall refuse to sell to any person a quantity in excess of what can be 
lawfully transported. 

It shall be unlawful for any person knowingly to buy any alcoholic beverage for 
any person who has been refused the right to purchase under this section or 
who is prohibited from purchasing for himself under any other provision of law. 

(b) The possession for sale, or sales, of any liquor purchased from any county 
fl municipal store is hereby prohibited. (1937, c. 49, ss. 11, 15; c. 411; 1971, c. 

2631.) 


Possession for Purpose of Sale Is Es- 
sential Element. — Where the defendant 


viction under the warrant could not be had 
for unlawful possession. State v. Poe, 245 


was charged with the possession of tax- 
paid liquor for the purpose of sale, and the 
court removed from the warrant the charge 
that the possession was for the purpose 
of sale, he removed from the jury an es- 
sential element of the charge, and a con- 


N.C. 402, 96 S.E.2d 5 (1957). 

Sale of Liquor in Clubs or Restaurants 
Not Authorized.—There is no provision in 
this Chapter or in any other law in this 
State that authorizes the sale of liquor in 
private or public clubs or restaurants in 
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this State. Hill v. State Bd. of Alcoholic 
Control, 17 N.C. App. 592, 195 S.E.2d 94 
(1973). 

When Search Warrant Unnecessary. — 
No search warrant is required where the 
officer sees or has absolute personal knowl- 
edge that there is intoxicating liquor in an 
automobile. State v. Leach, 272 N.C. 733, 
158 S.E.2d 782 (1968). 

What Warrant Should Charge—Under 
this section a warrant or indictment should 
charge the unlawful possession for sale, 
or sale, of illicit liquors or the sale of 
any liquors purchased from the county 
stores. State v. May, 248 N.C. 60, 102 
S.E.2d 418 (1958). 

Where a warrant charged generally that 
defendant had in his possession “nontax- 
paid” whiskey for the purpose of sale it 
was held that upon the facts of the case 
the word “nontaxpaid’ was merely used 
to describe the whiskey and to designate it 
as unlawful rather than to restrict the of- 
fense charged to a violation of this section, 
and therefore the prima facie presumption 
from the possession of three gallons of 
such whiskey, that the possession was for 
the purpose of sale, obtains. State v. Mer- 
ritt, 231 N.C. 59, 55 S.E.2d 804 (1949). 
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What State Must Prove. — This section 
places upon the State only the burden of 
proving the defendant unlawfully had il- 
licit liquors in his possession for sale. 
State v. May, 248 N.C. 60, 102 §.E.2d 418 
(1958). 

Evidence Sufficient for Jury.—See State 
v. Mitchell, 260 N.C. 235, 132 $.E.2d 481 
(1963). 

Evidence Insufficient to Carry Case to 
Jury. — See State v. Peterson, 226 N.C. 
255, 37 S.E.2d 591 (1946). 

Where the only evidence offered by the 
State was through its officers, including 
police officer’s uncontradicted testimony 
that defendant said nontaxpaid liquor found 
in the room was for sick child, such evi- 
dence negatived possession for the purpose 
of sale, and was insufficient to carry case 
to jury. State v. McNeill, 225 N.C. 560, 35 
S.E.2d 629 (1945). 

Evidence tending to show that some 18 
gallons of nontaxpaid liquor was found in 
defendant’s home was sufficient to be sub- 
mitted to the jury on a charge of unlawful 
possession of illicit liquor for the purpose 
of sale, the credibility of the exculpating 
evidence being for the jury. State v. Turner, 
253 N.C. 37, 116 S.H.2d 194.(1960), 


§ 18A-26. Transportation of alcoholic beverages.—(a) A person may 


transport, not for sale or barter, not more than one gallon of alcoholic beverages, 
except as authorized by permit, to and from any place in the State; but if the cap 
or seal on the container or containers has been opened or broken, it shall be 
unlawful to transport the same in the passenger area of any motor vehicle. 

It shall be unlawful for any person operating a for-hire passenger vehicle as 
defined in G.S. 20-38(20)(b) to transport alcoholic beverages except when the 
vehicle is actually transporting a bona fide paying passenger who is the actual 
owner of the alcoholic beverages being transported. Alcoholic beverages owned and 
possessed by each passenger shall be transported in the manner and amount autho- 
rized by this section, provided that the provisions of G.S. 20-16(a)(8) shall not 
apply to a person convicted under this section. The transportation of up to one 
gallon of alcoholic beverages shall not be ground for confiscation of the motor 
vehicle. 

(b) A person may purchase legally outside of this State and bring into the State 
for his own personal use not more than one gallon of alcoholic beverage: Provided, 
that the container or containers of said alcoholic beverages are maintained within 
any vehicle as regulated and provided for in this Chapter. (1923, c. 1, s. 25; C. S., 
s. 3411(y); 1937, c..49, ss. 14, 16; c. 411; 1967, c. 222, ss. D7 ieee 
LOGE Ceo hss os Co LOTS LOZT a: 872-551.) 


Section Has Statewide Application.—The 
legislature intended this section to have 
statewide application. D & W, Inc. v. City 
of Charlotte, 268 N.C. 577, 151 S.E.2d 241 
(1966). 

Section permits, with certain provisos, 
the transportation of taxpaid whiskey not 
in excess of one gallon. State v. Bell, 264 
N.C, 350, 141 §.E.2d 493 (1965). 

Guilty Knowledge. — This section must 
be interpreted in the light of the common- 


law principle that guilty knowledge is an 
essential element of crime, and therefore a 
person cannot be held guilty of illegally 
transporting intoxicating liquors if he has 
no knowledge of the nature of the goods 
transported. State v. Welch, 232 N.C. 77, 
59 $.E.2d 199 (1950). 

Where Transporter Accompanied by 
Others.—This section cannot be construed 
to permit the driver of an automobile to 
Carry or convey more than one gallon of 
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alcoholic beverages in his automobile even found in baggage compartment of bus. 

though he is accompanied by others. State State v. Love, 236 N.C. 344, 72 S.E.2d 737 

v. Welch, 232 N.C. 77, 59 S.E.2d 199 (1952). 

(1950). Cited in State v. Williams, 283 N.C. 550, 
Evidence held insufficient to fix defen- 196 S.E.2d 756 (1973). 

dant with ownership or possession of liquor 


§ 18A-27. Transportation of up to five gallons of fortified wine.—(a) 
Whenever any person desires to purchase or transport more than one gallon but not 
exceeding five gallons of fortified wine at one time (from an A.B.C. store or any 
retail permittee), he shall first obtain a “purchase-transportation permit” from the 
chairman of the local A.B.C. board, a member of the local board, or the general 
manager or supervisor of the local board of alcoholic control. No permit shall be 
issued by any authorized person to: 


(1) Persons not of good character ; or 
(2) Persons not sufficiently identified, if unknown to the issuing person; or 
(3) Persons known or shown to be alcoholics or bootleggers. 

(b) The permit shall be signed by the person authorized to issue same and it 
shall authorize the purchaser named therein to purchase and transport the quantity 
of fortified wine therein indicated not to exceed five gallons. The permit shall be 
issued by means of a printed form with at least two carbon copies of the same, and 
on the face of the permit shall appear the following information: 


(1) Name and address of purchaser ; 

(2) The name and location of the place where purchase is to be made; 

(3) Date issued and expiration date; 

(4) Destination ; 

(5) Signature of person issuing the permit; 

(6) A statement that the permit is valid for only one purchase on the date 
shown and that the permit must accompany the merchandise during 
transit and both the merchandise and the permit must be exhibited by 
purchaser to any law-enforcement officer upon request. 


(c) The permit herein authorized shall be valid for only one purchase, and 
it shall expire at 6:00 P.M. of the date shown thereon. No purchase shall be made 
from any store except the store named on the permit. One copy of the permit shall 
be retained by the board issuing the same, one copy shall be delivered to the store 
from which the merchandise is purchased, and one copy shall be retained by the 
permittee. The permit shall authorize the permittee to transport fortified wine from 
the place of purchase to the destination indicated thereon. It must accompany the 
merchandise during transit, and both the merchandise and the permit must be 
exhibited to any law-enforcement officer upon request. 

(d) The chairman or any member of a local county or municipal board or the 
general manager or supervisor of a local alcoholic control board is authorized to 
issue purchase-transportation permits. 


(e) Permits to be used shall be in the form substantially as follows: 


ALCOHOLIC BEVERAGE CONTROL BOARD 


Dees eke es Sid is 6 9 © 8 8 «© © ee ee ew ee em ee eee eo eee eee eee eet ee heh hehe kek ee 8 8 8 8s 


County 


__ iii] i i ee eee 6€ © 8 8 8 ee ee ewe ee eae ewe @aamanenwanreaenekteoeeeaeseeoseee orm ess 


PURCHASE-TRANSPORTATION PERMIT 
(not to exceed five gallons) 


ec th tay dupa ale. ava ‘nie waite) oi) cote tninlla. lesbe qgaliio ka inane 
nc phate e gua» wiaiod 00 piahallel ei'ga: 6 slaw alls ellellein saleltet nannies amen 
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(Person authorized to issue) 
Board Member 


Note: This permit is valid for only one purchase and it shall expire at 6:00 P.M. 
of the date shown above. Special Note: This permit must accompany the merchan- 
dise while in transit. Both the merchandise and the permit must be exhibited to any 
law-enforcement officer upon request. (1971, c. 872, s. 1.) 


§ 18A-28. Transportation of up to five gallons of alcoholic beverage. 
—(a) It shall be lawful to purchase, possess, and transport up to five gallons of 
alcoholic beverages in containers not smaller than one-fifth gallon from a county or 
municipal A.B.C. store to a named destination within the county; provided, the 
purchaser has in his possession a “purchase-transportation permit’ and complies 
strictly with the provisions of this section, and provided further that said alcoholic 
beverages are not being transported for the purpose of sale and that the cap or 
seal on the container or containers of said alcoholic beverages has not been opened 
or broken. 

(b) Whenever any person desires to purchase or transport more than one gallon 
of alcoholic beverages at one time, he shall first obtain a purchase-transportation 
permit. from the chairman of the local board, a member of the local board, or the 
general manager or supervisor of the local board of alcoholic control. No permit 
shall be issued by any authorized person to: 


(1) Persons not of good character ; 
(2) Persons not sufficiently identified, if unknown to the issuing person; or 
(3) Persons known or shown to be alcoholics or bootleggers. 


(c) The permit shall be signed by the person authorized to issue it, and it shall 
authorize the purchaser named therein to purchase and transport the quantity of 
alcoholic beverages therein indicated not to exceed five gallons. The permit shall 
be issued by means of a printed form with at least two carbon copies. On the face 
of the permit shall appear the following information: 


(1) Name and address of purchaser ; 

(2) The name and location of the place where purchase is to be made; 

(3) Date issued and expiration date; 

(4) Destination; 

(5) Signature of person issuing the permit; 

(6) A statement that the permit is valid for only one purchase on the date 
shown and that the permit must accompany the merchandise during 
transit and both the merchandise and the permit must be exhibited by 
purchaser to any law-enforcement officer upon request. 


(d) The permit herein authorized shall be valid for only one purchase, and it 
shall expire at 6:00 P.M. of the date shown thereon. No purchase based on this 
permit shall be made from any A.B.C. store except the store named on the permit. 
One copy of the permit shall be retained by the permittee. The permit shall autho- 
rize the permittee to transport the alcoholic beverages from the place of purchase 
to the destination indicated thereon. The permit must accompany the merchandise 
during transit and both the merchandise and the permit must be exhibited to any 
law-enforcement officer upon request. 


(e) The chairman or any member of a local county or municipal board or the 
general manager or supervisor of a local alcoholic control board is authorized to 
issue purchase-transportation permits. 


(f) Permits to be used shall be in the form substantially as follows: 
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ALCOHOLIC BEVERAGE CONTROL BOARD 


Taira st Was ts oss ict opie sie tba Sp cies boy's sen ee County 
aes x cic bys cs ae vs ccs ecaw Gusts ss becca eee aa , North Carolina 


PURCHASE-TRANSPORTATION PERMIT 


) (not to exceed five gallons) 


Name of Purchaser 
te ee Ce ee ee Ua ae 


Mert Ao SCOre NO. .......... fdaresstor' the! Store. <"...). 2.7. Jaa 
Destination 


2S S & Se SS S's S.8 6 6 68) O'S 5, eo SO, O ECO FU E.6 € 6S 8 CC BTS OB OS OC Une 6 6 ee ee 2 eee 


od la ISN RT ET me Se eR Se Me ee Me a ee 


= So ye, ¥ S 8 8 Oe OS. OS 8 SU UO 8 UPS ES CUO CUO UC OS Ue SE 8 8 Oe 66) 48 6 8 8 SS OS SSS) Ceres Se ee 


(Person authorized to issue) 


: Board Member 


Note: This permit is valid for only one purchase and it shall expire at 6:00 P.M. 
of the date shown above. Special Note: This permit must accompany the merchan- 
dise while in transit. Both the merchandise and the permit must be exhibited to 


any law-enforcement officer upon request. 


(g) Repealed by Session Laws 1973, c. 819, s. 1, effective July 1, 1973. (1969, 
Bivens 19/1,c, 872, s. 1; 1973, c, 94; c. 819, s. 1.) 

Editor’s Note.—The first 1973 amend- The second 1973 amendment, effective 
ment amended subsection (g), which pro- July 1, 1973, repealed subsection (g), thus 
vided that this section should apply only making the section applicable throughout 
to specified counties and municipalities, by the State. 
inserting Lexington in the list of munici- 
palities to which the section was made ap- 
plicable. 


§ 18A-29. Commercial transportation of alcoholic beverages. — (a) 
The willful transportation of alcoholic beverages within, into, or through the State 
of North Carolina in quantities in excess of one gallon (or five gallons with a 
permit) is prohibited except for delivery to federal reservations to which has been 
ceded exclusive jurisdiction by the State of North Carolina, for delivery to an 
A.B.C. store or board, or for transport through this State to another state. The 
State Board of Alcoholic Beverage Control may adopt further regulations gov- 
erning the transportation of alcoholic beverages within, into, and through the State 
of North Carolina for delivery to a federal reservation, A.B.C. stores or boards, or 
in transit through this State to another state, as it may deem necessary to confine 
such transportation to legitimate purposes, and may issue transportation permits 
in accordance with such regulations. 

(b) Before any person shall transport over the roads and highways of this State 
any alcoholic beverages in excess of one gallon (or five gallons with a permit) 
within, into, or through the State of North Carolina for delivery to a federal 
reservation exercising exclusive jurisdiction, or in transit through this State to 
another state, he shall post with the State Board of Alcoholic Beverage Control a 
bond with surety approved by the Board, payable to the State of North Carolina 
in the penal sum of one thousand dollars ($1,000), running in the name of the State 
of North Carolina, conditioned that such person will not unlawfully transport or 
deliver any alcoholic beverages within, into, or through the State of North Caro- 
lina. In case of conviction, the forfeiture shall be paid to the school fund of the 
county in which the seizure is made, and any such county shall have the right to 
sue for the same. When such alcoholic beverages are desired to be transported 
within, into, or through the State of North Carolina, the transportation shall be 
engaged in only under the following conditions : 
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(1) Statement as to Bond and Bill of Lading Required—There shall accom- 
pany such alcoholic beverages a statement signed by the Chairman 
of the State Board of Alcoholic Beverage Control showing that the 
bond hereinbefore required has been furnished and approved. There 
shall accompany such alcoholic beverages at all times during transporta- 
tion a bill of lading or other memorandum of shipment signed by the 
consignor showing an exact description of the alcoholic beverages being 
transported, the name and address of the consignee, and the route to be 
traveled by the vehicle while in the State of North Carolina; this 
route must be substantially the most direct route, from the consignor’s 
place of business to the place of business of the consignee. 

(2) Route Stated in Bill of Lading to Be Followed.—Vehicles transporting 
alcoholic beverages shall not substantially vary from the route specified 
in the bill of lading or other memorandum of shipment. 

(3) Names of True Consignor and Consignee Must Appear.—The name of 
the consignor on any such bill of lading or other memorandum of ship- 
ment shall be the name of the true consignor of the alcoholic beverages 
being transported, and such consignor shall be only a person who has a 
legal right to make such shipment. The name of the consignee on any 
such bill of lading or memorandum of shipment shall be the name of 
the true consignee of the alcoholic beverages being transported and 
who had previously authorized in writing the shipment of the alcoholic 
beverages being transported and who has a legal right to receive such 
alcoholic beverages at the point of destination shown on the bill of 
lading or other memorandum of shipment. 

(4) Officers May Require Driver to Exhibit Papers—The driver or any 
person in charge of any vehicle so transporting such alcoholic beverages 
shall, when required by any sheriff, deputy sheriff, or other peace officer 
having the power to make arrests, exhibit to such officer such papers or 
documents required by this law to accompany such shipment. (1945, c. 
457,88. 1,2; 1965, 'c. 1102, s: 4; 1971, c. 872g 


Possession Necessary Element of Trans- 
portation. — Only a person in the actual 
or constructive possession of nontaxpaid 
whiskey, absent conspiracy or aiding and 
abetting, could be guilty of the unlawful 
transportation thereof. State v. Wells, 259 


Purpose of Transportation. — Whether 
the transportation of nontaxpaid whiskey 
is unlawful does not depend upon whether 
it is being transported for the purpose of 
sale. State v. Wells, 2595 NiGeasa.eetao 
S.E.2d 299 (1963). 


N.C. 173, 130 S.E.2d 299 (1963). 


§ 18A-30. Possession and consumption of alcoholic beverages at 
designated places.—It shall be lawful in any county or municipality of this State 
for any person who is at least 21 years of age to possess, for lawful purposes, alco- 
holic beverages in quantities not in excess of one gallon, unless otherwise autho- 
rized, provided that these alcoholic beverages are obtained from an authorized alco- 
holic beverage control store within this State or from a lawful source outside this 
State, and provided that said alcoholic beverages are possessed for a purpose other 
than for sale or barter, and provided that said alcoholic beverages are purchased, 
possessed, and consumed in accordance with this and other applicable sections of 
this Chapter, including the following : 


(1) Residence and Related Places.—A person may possess and consume said 
alcoholic beverages in his private residence, or in any private residence 
of another where permission has been given, or in any hotel or motel 
room that said person has rented or to which he is invited, or at any 
place of secondary residence similarly used, where permitted by the 
owner. A person may also possess and consume said alcoholic beverages, 
but not in view of the general public, on any other private property not 
primarily engaged in commercial entertainment and not open to the 
general public at the time, when such person, association, or corporation 
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has obtained the express permission of the owner or person lawfully in 
possession of said property, and when said alcoholic beverages are con- 
sumed by said person, his family, his bona fide guest, or bona fide guests 
of the association or corporation; provided, however, that this sentence 
shall not be construed to permit or in any way or manner authorize the 
possession or consumption of alcoholic beverages on premises for which 
a permit is required pursuant to subdivisions (2), (3), or (4) of this 
section. 


(2) Social Establishments. — Any person, association, or corporation may 


furnish facilities located on its premises, which facilities shall not be 
open to the general public, for the storage of alcoholic beverages for 
its bona fide members, in quantities not in excess of one gallon for 
each member, unless otherwise authorized, and for consumption by its 
members and their guests, but subject to the following conditions: 


a. The establishment is organized and operated solely for purposes 
of a social, recreational, patriotic, or fraternal nature; and 

b. It has a valid permit from the State Board of Alcoholic Control 
for this purpose ; and 

c. The alcoholic beverages are stored in individual lockers and the 
name of the beverage owner shall be clearly displayed on both 
the locker and the bottle or bottles; and 

d. Any alcoholic beverage stored in any locker is for the exclusive 
use of the member and his guests and not to be sold or dis- 
tributed to any other person. 


(3) Special Occasions.—Alcoholic beverages in quantities in excess of one 


gallon may be possessed by a person on a special occasion, subject to the 
rules and regulations adopted by the State Board of Alcoholic Control, 
not for sale or barter, for the use and consumption of himself and his 
guests, when he meets one or more of the following requirements: 


a. He is using his personal residence or premises und >r his exclusive 
control, or 

b. He is using a facility, as a member, as defined in subdivision (2) 
of this section, and said facility has a valid permit from the 
State Board of Alcoholic Control for this purpose; or 

c. He is using a commercial establishment or any part thereof for a 
private meeting or party limited in attendance to members or 
guests of a particular person, group, association, or organization, 
and said commercial establishment has obtained a permit from 
the State Board of Alcoholic Control for this purpose. 


(4) Restaurants and Related Places.—It shall be unlawful for any person to 


possess or consume any alcoholic beverages of any and all kinds, other 
than fortified wines (which contain more than fourteen percent (14%) 
of alcohol by volume) on the premises of any business establishment 
that is not permitted under subdivisions (1), (2), or (3) of this section 
unless said establishment meets the following requirements: 


a. The premises have an inside dining area with a seating capacity 
of at least 36 persons and a separate kitchen facility ; and 

b. The business is engaged primarily and substantially in preparing 
and serving meals or furnishing lodging; and provided further, 
that the State Board of Alcoholic Control shall have broad power 
to examine the type and nature of the business and the combina- 
tion and location of separate or affiliated businesses at the same 
location to determine if the establishment is a bona fide restau- 
rant-type facility ; and 

c. The business has a valid permit from the State Board of Alcoholic 
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Control for this purpose, including the requirement that the 
business post the type of notices required by said Board. 


(5) Unlawful Possession or Use.—It shall be unlawful for : 


a. Any person to drink alcoholic beverages or to offer a drink to 
another person 
i. On the premises of a county or municipal liquor control 
store, or 
ii. Upon any premises used or occupied by a county or mu- 
nicipal alcoholic control board, or 
iii. On any public road, street, or highway. 


b. Any person to make any public display of alcoholic beverages at 
any athletic contest. 

c. Any person to possess or consume any alcoholic beverages upon 
any of the premises designated under subdivisions (2), (3), or 
(4) of this section, unless there is conspicuously displayed a 
valid permit or notice on said premises from the State Board of 
Alcoholic Control. 

d. Any person, association, or corporation to permit any alcoholic 
beverages to be possessed or consumed upon any premises not 
authorized by this Chapter. 

e. Any person to possess or consume any alcoholic beverages upon 
any premises where such possession or consumption is not 
authorized by law, or where said person has been forbidden to 
possess or consume alcoholic beverages by the owner, operator, 
or person in charge of said premises. 

Any person, firm, or corporation to refuse to surrender any permit 
or notice upon request of the State Board of Alcoholic Control, 
or falsely to display any such notice, or to display any notice not 
permitted by the State Board of Alcoholic Control, or to obtain 
any facsimile permit or notice from any person. 


mh 


(6) Hours for Consumption.—It shall be unlawful for any alcoholic beverages 
to be consumed on any premises having a permit issued under the 
provisions of this section between the hours of 1:30 A.M. and 7:00 
A.M. Provided however, that during the period commencing on the 
last Sunday of April of each year and ending on the last Sunday of 
October of each year alcoholic beverages may be consumed on said 
premises until 2:30 A.M. Subsequently, on Sundavs, consumption of 
these beverages may not resume until 1:00 P.M. (1905, c. 498, ss. 6-8; 
Rev., ss. 3526, 3534; C.S., s. 3371; 1937, c: 49) soiqi2 aiGeee een 
1955, c. 999: 1967, c. 222; ss. 1, 8: c. 1256, s.:3% 1960 Reaetibeeen ate 
ni 84%27 S414) 

Editor’s Note. — Session Laws 1971, c. upon the ratification of this act. Any li- 
872, s. 5, provides: “This act shall become _cense or permit required by this act, which 
effective October 1, 1971, except that G.S. has not been heretofore required by law, 
18A-30 and 18A-33, relative to hours of must be acquired on or before May 1, 
sale and consumption, shall be effective 1972.” The act was ratified July 16, 1971. 


§ 18A-31. Permits for social establishments, restaurants, etc.—(a) 
Permits.—Any person, association, or corporation making application for a permit 
under this Article shall file said application and appropriate fee with the State Board 
of Alcoholic Control, and said Board shall have the exclusive authority, not 
inconsistent herewith, in issuing any permit, or in renewing, suspending, or revoking 
any temporary or annual permit. The additional provisions relating to said permits 
are as follows: 


(1) Said Board may issue temporary permits where application in proper 
form has been received, with applicable fees, which shall be valid for 
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90 days, unless sooner suspended or revoked. No applicant or permittee 
shall be entitled to any hearing with reference to the issuance, sus- 
pension, or revocation of any temporary permit. 

(2) Any temporary or annual permit shall be suspended or revoked by said 
Board, upon the suspension or revocation of any other permit or license 
by the State Board of Alcoholic Control, pursuant to any other section 
of this Chapter. 

(3) All annual permits issued under this section shall be valid until May 1, 
1968, unless sooner suspended or revoked, and thereafter all annual per- 
mits shall be valid for one year, renewable on May 1, 1968 and annually 
thereafter, unless sooner suspended or revoked. 

(4) Any person, association, or corporation shall promptly surrender any 
permit issued hereunder upon request of said Board. 

(5) Before exercising any privilege granted hereunder, and immediately upon 
the receipt of any temporary or annual permit, said person, association, 
or corporation receiving the same shall keep conspicuously displayed 
said permit and in addition shall post a notice or notices, approved by 
said Board, designating the type of permit that is applicable to the 
premises. The Board shall approve and designate the type of signs, 
notices, and exhibits that may be displayed or used on any premises. 

(6) All permits shall be the property of the State Board of Alcoholic Control, 
and no permit shall be transferable. Upon the termination of any busi- 
ness, or upon a change of ownership or control, all permits issued 
hereunder shall be immediately surrendered to said Board. 

(7) All permits shall be issued for a designated location, a separate permit 
being required for each separate location of any business. 


(8) Said Board shall not refuse the issuance of any permit to any person, firm, 
or corporation who shall comply with the provisions of this Chapter, 
and the issuance of a permit shall not be arbitrary in any case, but issu- 
ance of a permit shall be mandatory to any person, firm, or corporation 
complying with the provisions of this Chapter. 


(b) Fees.—Applications for permits shall be accompanied by appropriate fees, 
payable to the State Board of Alcoholic Control, which shall not be refundable 
in case a permit is refused, suspended, or revoked. No additional fees or licenses 
shall be collected by any county or municipality under this section, and the fees 
received by the State Board of Alcoholic Control shall be deposited with the State 
Treasurer of North Carolina, as in the case of any other permit fees collected by 
said Board. No additional charge shall be imposed for any temporary permit. The 
schedule of fees for the original permit is as follows: 


(1) Two hundred dollars ($200.00) for a social establishment as defined in 
G.S. 18A-30(2) ; 

(2) Two hundred dollars ($200.00) for a commercial establishment as de- 
fined in G.S. 18A-30(3)c; 

(3) One hundred dollars ($100.00) for a restaurant as defined in G.S. 18A- 
30(4) having a seating capacity of less than 50; 

(4) Two hundred dollars ($200.00) for a restaurant as defined in G.S. 18A- 
30(4) having a seating capacity of 50 or more; 

(5) Three hundred dollars ($300.00) for any establishment which obtains 
permits having two or more of the foregoing schedules for the same 
premises. 

(6) The annual renewal fees for such permits shall be twenty-five percent 
(25%) of the original permit as herein set forth. 


(c) Exemptions. 
(1) Exemption from Fees.—No fee shall be charged by the State Board of 
Alcoholic Control for any permit issued under this section to the State 
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or any county or municipality for any premises operated by the State, 
county, or municipality. 

(2) Exemption of Counties—Until at least one county or municipal alcoholic 
beverage control store has been lawfully established within any county, 
no permit shall be issued by the State Board of Alcoholic Control for 
the purposes defined in subdivision (4) of G.S. 18A-30 to any person, 
association, or corporation for premises located in said county. 


(d) Procedures.—The provisions of Article 4 as to procedures to be followed 
in the issuance, suspension, and revocation of permits shall be applicable to permits 
issued under this Article. (1971, c. 872, s. 1.) 


§ 18A-32. Transportation, possession, and sale at installations op- 
erated by or for armed forces.—Alcoholic beverages in quantities in excess of 
one gallon may be purchased by, transported to, possessed and sold by any open 
mess or officers’ club at any installation located in any county in this State where 
alcoholic beverages may be legally sold or possessed, which installation is operated 
by or for any of the armed forces of the United States and where the possession, 
dispensing, and sale of such alcoholic beverages is under the control and supervi- 
sion of the department of the armed forces concerned ; provided, however, that all 
such alcoholic beverages transported, possessed, dispensed, or sold pursuant to 
this section on the premises of any such installation shall be purchased at the re- 
tail alcoholic beverage control store of the county in which such installation is 
located at the full retail price prevailing at the time of such purchase. Transporta- 
tion permits may be issued by the State Board of Alcoholic Beverage Control un- 
der regulations adopted pursuant to G.S. 18A-29 for the transportation of alcoholic 
beverages in excess of one gallon from the alcoholic beverage control store of the 
county in which such installation is located for delivery to the responsible officer 
of such installation operated by or for any of the armed forces of the United 
States. The provisions of this section shall not be construed as to affect the source, 
or place of purchase, or the price paid for alcoholic beverages purchased, pos- 
sessed, sold, and dispensed by or at any open mess or officers’ club or other facility 
located at or maintained at or by any of the armed forces of the United States at 
any place where jurisdiction has been ceded to or taken by the United States gov- 
etrimenti(1955;.c212)1; 1971,c. 8/235: 1.) 

Cited in State v. Williams, 283 N.C. 550, 
196 S.E.2d 756 (1973). 


ARTICLE 4. 
Malt Beverages and Wine. 
Part 1. Retail Sales and Personal Use. 


§ 18A-33. Sale and consumption during certain hours prohibited; 
sales by off-premises permittees.—(a) No malt beverages or wine (fortified 
or unfortified) shall be sold between the hours of 1:00 A.M. and 7:00 A.M., nor 
shall any malt beverages or wine (fortified or unfortified) be consumed in anv place 
where malt beverages or wine (fortified or unfortified) is sold between the hours of 
1:30 A.M. and 7:00 A.M. Provided however, that during the period commencing 
on the last Sunday of April of each year and ending on the last Sunday of October 
of each year these beverages may be sold until 2:00 A.M. and may be consumed 
on the licensed premises until 2:30 A.M. Subsequently, on Sundays, sales of these 
beverages may not resume until 1:00 P.M. 


(b) In addition to the restrictions on the sale of malt beverages and/or wines 
(fortified or unfortified) set out in this section, the governing bodies of all mu- 
nicipalities and counties in North Carolina shall have, and they are hereby vested 
with, full power and authority to regulate and prohibit the sale of malt beverages 
and/or wine (fortified or unfortified) from 1:00 P.M. on each Sunday until 
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7:00 A.M. on the following Monday. Provided, however, that municipalities and 
counties shall have no authority under this subsection to regulate or prohibit sales 
after 1:00 P.M. on Sundays by establishments having a permit issued under G.S. 
18A-30(2) and (4). 

The power herein vested in governing bodies of municipalities shall be exclusive 
within the corporate limits of their respective municipalities, and the powers here- 
in vested in the county commissioners of the various counties in North Carolina 
shall be exclusive in all portions of their respective counties not embraced in the 
corporate limits of municipalities therein. 

(c) It shall be unlawful to consume malt beverages on any premises having 
only an off-premises malt beverage permit; and it shall also be unlawful to con- 
sume wine (fortified or unfortified) on any premises having only an off-premises 

rmit for the type of wine being so consumed. (1943, c. 339, ss. 1-3; 1949, c. 
O74,8..12. 1951, c. 997, s. 1; 1953, c. 675, s. 4; 1963, c. 426, ss. 7-9, 12; 1969, 
Cuetec, 6/2, S. 1 > 4973, cc. 56, 153.) 


Editor's Note.—Session Laws 1971, c. 
872, s. 5, provides: “This act shall become 
effective October 1, 1971, except that G.S. 
18A-30 and 18A-33, relative to hours of 
sale and consumption, shall be effective 
upon the ratification of this act. Any li- 
cense or permit required by this act, which 
has not been heretofore required by law, 
must be acquired on or before May 1, 
1972.” The act was ratified July 16, 1971. 

The first 1973 amendment added sub- 
section (c). 


The second 1973 amendment substituted 
“G.S. 18A-30(2) and (4)” for “Article 3 
of this Chapter” at the end of the proviso 
in the first paragraph of subsection (b). 

Authority of Counties and Municipali- 
ties to Regulate Sale of Beer and Wine 
on Sundays. — See opinion of Attorney 
General’ to. Mr... Hil; si Riddlegas sees 
N.C.A.G. 484 (1971). 

Applied in Hill v. State Bd. of Alcoholic 
Control, 17 N.C. App. 592, 195 S.E.2d 94 
(1973). 


§ 18A-34. Prohibited acts of licensees; wine and malt beverage pur- 
chases limited as to quantity.—(a) No holder of a license or permit authoriz- 
ing the sale at retail of malt beverages or wine (fortified or unfortified) for con- 
sumption on or off the premises where sold, or any servant, agent, or employee of 
the licensee, shall do any of the following upon the licensed premises: 


(1) Knowingly permit the consumption of any kind of any intoxicating 
liquors not allowed to be consumed on said premises ; 

(2) Knowingly sell such beverages to any person while such person is in an 
intoxicated condition ; 

(3) Sell such beverages upon the licensed premises or permit such beverages 
to be consumed thereon, on any day or at any time when such sale 
or consumption is prohibited by law; 

(4) Permit on the licensed premises any disorderly conduct, breach of peace, 
or any lewd, immoral, or improper entertainment, conduct, or prac- 
tices; or permit on the licensed premises any conduct or entertainment 
by nude performers or entertainers, or persons wearing transparent 
clothing or performances by any male or female performers simulating 
sexual acts or sexual activities with any person, object, device or other 
paraphernalia ; 

(5) Sell, offer for sale, possess, or knowingly permit the consumption on the 
licensed premises of any kind of intoxicating liquors the sale or posses- 
sion of which is not authorized by law. 


(b) All retail license or permit holders shall keep their places of business clean, 
well lighted, and in an orderly manner. 

(c) It shall be unlawful for any person selling at retail or wholesale any wines 
(fortified or unfortified) to sell wines the brands of which are not on the approved 
list of wines prepared by the State Board of Alcoholic Control unless specific 
authority for the sale of said wines has been obtained from the Board. It shall be 
the duty of all retailers to secure from the State Board of Alcoholic Control an 
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approved list of wines, and it shall be unlawful for retailers to purchase from whole- 
salers or distributors any wines not on said approved list, unless specific authority 
for such purchase is obtained from the State Board of Alcoholic Control. 


(d) No retailer shall sell or deliver to any one person at any one time more than 
20 gallons of malt beverages, other than draft malt beverages in kegs. Nor may 
more than one gallon of wine (fortified or unfortified) be sold at retail at any one 
time to any one person, except as authorized by permit. (1943, c. 400, s. 6; 1945, 
c. 708, s. 6; c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 974, ss. 13, 15; c. 1251, 
s. 3; 1957, c. 1048; 1959, c. 745, s. 2; 1963, c. 426, ss. 6, 10, TA spears 


PCT AZ, Sttl eles or CuO.) 


Editor’s Note. — The 1973 amendment 
rewrote subdivision (a)(1), which for- 
merly read: “Knowingly sell such bever- 
ages to any person not of lawful age.” 

The grantee of a privilege license need 
not surrender his constitutional protections 
in order to get the state-controlled license. 
C’est Bon. Inc. v. North Carolina State 
Bd. of Alcoholic Control, 325 F. Supp. 404 
(W.D.N.C. 1971). 

“Permit”.—To permit as used in subsec- 
tion (a) (4) means to acquiesce with knowl- 
edge, to knowingly consent. Underwood v. 
State Bd. of Alcoholic Control, 278 N.C. 
623.0151 19.,.2071 (1971). 

“Permit” has been construed to mean in 
effect “knowingly permit.” To permit sale 
of alcoholic beverages to a minor connotes 
some opportunity for knowledge and pre- 
vention of the sale. Underwood v. State 
Bd. of Alcoholic Control, 278 N.C. 623, 181 
Sued O71 

The words “permit” and “allow” are 


synonymous. Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 
PeC1971); 

Knowledge Required. — To permit the 


unlawful sale of liquor in his building, an 
owner must have knowledge of the viola- 
tion and consent to it. Underwood v. State 
Bd. of Alcoholic Control, 278 N.C. 623, 181 
S.E.2d 1 (1971). 

A finding that a licensee’s employee sold 
wine to an intoxicated person, without a 
finding that the employee “knowingly” 
made the sale to an intoxicated person, is 
insufficient to sustain an order suspending 
retail beer and wine license. Watkins v. 


State Bd. of Alcoholic Control, 14 N.C. 
App. 19, 187 S.E.2d 500 (1972). 
“Knowingly”.—See Campbell v. North 


Carolina State Bd. of Alcoholic Control, 
263 N.C. 224, 139 S.E.2d 197 (1964); D & 
W, Inc. v. City of Charlotte, 268 N.C. 577, 
151 S.E.2d 241 (1966). 
“Knowledge”.—“‘Knowledge’”’ means an 
impression of the mind, the state of being 
aware; and this may be acquired in 
numerous ways and from many sources. It 
is usually obtained from a variety of facts 
and circumstances. Underwood v. State 


Bd. of Alcoholic Control, 278 N.C. 623. 181 
SB 2d. (197s 

Generally speaking, when it is said that 
a person has knowledge of a given condi- 
tion, it is meant that his relation to it. his 
association with it. his control over it, and 
his direction of it are such as give him 
actual information concerning it. Under- 
wood v. State Bd. of Alcoholic Control, 278 
N.C. 623, 181 S.E.2d°9 Goa 

The mere fact that two boys violated 
the law on petitioner’s premises on a single 
night within a period of 35 minutes does 
not constitute substantial evidence that 
petitioner knowingly permitted the con- 
sumption of alcoholic liquors on _ his 
premises. Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 
1° (1971)! 

Knowledge may be implied from the 
circumstances. Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 
1 (1971). 

Sale of Beer to Minor Unknowingly on 
Single Occasion.—Under this section as it 
stood prior to the 1973 amendment, the 
sale of beer or wine to a person under 
18 years of age by a licensee or an em- 
ployee of a licensee was ground for the 
suspension or revocation of the license 
only if the sale was knowingly made to 
such minor; therefore, evidence that an 
employee of the licensee sold beer on a 
single occasion to a 17-year-old boy, with- 
out any evidence that the employee or 
the licensee knew the boy to be under 18 
years of age, would not support order of 
the A.B.C. Board suspending the license. 
National Food Stores v. North Carolina 
Bd. of Alcoholic Control, 268 N.C. 624, 151 
S.E.2d 582 (1966), overruling Campbell v. 
North Carolina State Bd. of Alcoholic 
Control, 263 N.C. 224, 139 S.E.2d 197 
(1964), to the extent of any conflict. 

Proprietor Responsible Even If One Car- 
ries His Own Beverage.—The proprietor 
is responsible if he knowingly permits 
another to drink on his premises,-even if he 
carried his own beverage. Campbell v. 
North Carolina State Bd. of Alcoholic 
Control, 263 N.C. 224, 139 S.E.2d 197 


148 


§ 18A-35 


(1964); D & W, Inc. v. City of Charlotte, 
268 N.C. 577, 151 S.E.2d 241 (1966). 
Enforcement of Subsection (a)(4). — 
All the evidence adduced at the hearing and 
considered by the Board tends to show that 
the licensee was making a reasonable effort 
in good faith to enforce the provisions of 
subsection (a)(4) where licensee’s em- 
ployees were ejecting troublemakers from 
his premises, thus indicating petitioner’s 
disapproval of the disorderly conduct 
in which the participants were engaged. 


Underwood v. State Bd. of Alcoholic 
Control, 278 N.C. 623, 181 S.E.2d 1 
(1971). 


To permit gaming in one’s house means 
to consent to it with knowledge. Under- 
wood v. State Bd. of Alcoholic Control, 
ete ier bes, 181 9.1.2d 1 (1971). 
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means to allow it to be done with knowl- 
edge. Underwood v. State Bd. of Alcoholic 
Control, 278 N.C. 623, 181 S.E.2d 1 (1971). 

The failure to observe all activities on a 
busy parking lot for a period of 35 minutes 
is not a failure, within the meaning of the 
law, to give the licensed premises proper 
supervision. Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 
PxX1972)4 

Arranging Not to See Violations.—The 
holder of a license for the sale of wine 
and beer who is aware of violations on his 
premises but who arranges never to see 
them cannot be said to be ignorant of their 
existence. He must take steps to avoid 
violations or suffer the pena!ties prescribed. 
Underwood v. State Bd. of Alcoholic 
Control,’278 N.C.623; 1810oehcorieuso 7 ee 


To permit livestock to run at large 


§ 18A-35. Transportation and possession of malt beverages and un- 
fortified wine; out-of-state purchases.—(a) Except as otherwise provided 
in this Chapter, the purchase, transportation, and possession of malt beverages and 
unfortified wine by individuals 18 years of age or older for their own use are per- 
mitted without restriction or regulation. 


(b) Whenever any person desires to purchase more than one gallon but not 
exceeding five gallons of unfortified wine at one time, he shall first obtain a pur- 
chase permit from the chairman of the local board, a member of the local board, 
or the general manager or supervisor of the local board of alcoholic control. No 
permit shall be issued by any authorized person to: 


(1) Persons not of good character; or 
(2) Persons not sufficiently identified, if unknown to the issuing person; or 
(3) Persons known or shown to be alcoholics or bootleggers. 


(c) The permit shall be signed by the person authorized to issue same and it 
shall authorize the purchaser named therein to purchase the quantity of unfortified 
wine therein indicated not to exceed five gallons. The permit shail be issued by 
means of a printed form with at least two carbon copies of the same. On the face 
of the permit shall appear the following information: 


(1) Name and address of purchaser ; 

(2) The name and location of the place where purchase is to be made; 

(3) Date issued and expiration date ; 

(4) Destination ; 

(5) Signature of person issuing the permit ; 

(6) A statement that the permit is valid for only one purchase on the date 
shown and that the permit must accompany the merchandise while in 
transit and both the merchandise and the permit must be exhibited by 
purchaser to any law-enforcement officer upon request. 


(d) The permit herein authorized shall be valid for only one purchase, and it 
shall expire at 6:00 P.M. of the date shown thereon. No purchase shall be made 
from any store except the store named on the permit. One copy of the permit shall 
be retained by the board issuing the same, one copy shall be delivered to the store 
from which the merchandise is purchased, and one copy shall be retained by the 
permittee. The permit shall authorize the permittee to transport unfortified wine 
from the place of purchase to the destination indicated thereon. It must accom- 
pany the merchandise during transit, and both the merchandise and the permit 
must be exhibited to any law-enforcement officer upon request. 
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(e) The chairman or any member of a local county or municipal board or the 
general manager or supervisor of any local alcoholic control board is authorized to 
issue purchase permits. 


(f) Permits to be used shall be in the form substantially as follows: 


ALCOHOLIC BEVERAGE CONTROL BOARD 


Seeeesce ee ese se FeO sc Khe SHS KFCEK SC Cio vce HCO HO 6 OF © 8.4 6 0.6.6 6 8 0. 6 0 0 0 8 See eee 


County 


PURCHASE PERMIT 


(not to exceed five gallons) 


Name of Purchaser 
Address 
WAMEIUM OLCEe ee et eet se, Address of Store . > sucusseeeeeeennnnne 
Destination 


seeunueec@eeeaneveuneeeneeoeoe ewe eee 0 6€ 6 © 6€ 6 6 6 6 6 8 618) 6 Oe e Cne eee eee ee ene 


eecoevoenvesownenveienvnevenenevuneeeeeeesee sd 6 6 6 © 8 6 6 6 6 6 6 6 00 6 S588 eee See eee eee 


eeoeeevn@enseveeseenesvsvnee evs ee 80 8 © 0 BD © He © 6 6 0 6 6 6 6 66) Oe BOR e se) Bee eee Perens. © 


(Person authorized to issue) 
Board Member 


Note: This permit is valid for only one purchase, and it shall expire at 6:00 P.M. 
of the date shown above. Special Note: This permit must accompany the mer- 
chandise during transit. Both the merchandise and the permit must be exhibited 
to any law-enforcement officer upon request. 


(zg) A person may purchase legally outside of this State and bring into this 
State for his own personal use the same quantity of malt beverages or unfortified 
wine as may be legally purchased by said person within this State. (1939, c. 158, 
BUS SA e Ge 8/2, 501.) 


Municipal Ordinance Conflicting With 
Subsection (a) Was Invalid—A munici- 
pal ordinance providing that “No person 
shall have open and in his possession, ... 


municipal ordinance was invalid, and war- 
rants drawn thereunder charging defen- 
dants with the possession of open beer 
were properly quashed. State v. Williams, 


beer, ... on or in the public streets” con- 283 N.C. 550, 196 S.E.2d 756 (1973). 


flicted with subsection (a); therefore, the 


§ 18A-36. Native wines.—It shall be lawful for any person growing crops, 
either wild or cultivated, of grapes, fruits, or berries to make native wines there- 
from and to possess and transport such wines without limitation or regulation for 
the use of his family and guests. No license or permit is required for wines manu- 
factured pursuant to this section, nor shall any tax be imposed. (1971, c. 872, s. 


1.) 


Part 1A. Commercial Wineries. 


§ 18A-36.1. Commercial wineries.—(a) In addition to the authority to 
make native wines conferred in G.S. 18A-36, it shall be lawful for any commercial 
winery after securing a permit from the State Board of Alcoholic Control to 
manufacture and distribute to wholesalers holding valid wine permits issued by 
the State Board of Alcoholic Control any wine, fortified or unfortified, after com- 
pliance with the provisions of this Chapter and other applicable law. The sale of 
wine, fortified and unfortified, to nonresident wholesalers is authorized when the 
purchase is not for resale in this State. 


(b) “Commercial winery” means any business establishment which manufactures 
and sells wines for consumption by persons other than the families or guests of the 
person, firm or corporation owning or operating the winery. 
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(¢) A commercial winery is authorized to grow crops, purchase crops and other 
materials, manufacture, possess and transport wine without limitation as to quantity 
except that any wine in transport shall be subject to the provisions of subdivisions 
(1) through (4) of G.S. 18A-29(b). 

(d) Any applicable law with regard to tests for quality of the wine shall apply to 
wine possessed by commercial wineries in this State. 

(e) The State Board of Alcoholic Control shall have all authority with regard 
to the issuance, denial, suspension and revocation of permits for commercial wineries 
which the Board has with regard to any permit issued by the Board. 

(f) A resident manufacturer of fortified or unfortified wine may sell “short- 
filled’”’ packages to its employees for the sole use of said employees, members of 
their families and bona fide guests in this State, provided that such manufacturer 
sell only such “short-filled” packages on which the appropriate North Carolina 
taxes have been paid or will be paid, based upon the size of the bottle or container 
short-filled. Any sale made to any employee of the manufacturer under this section 
shall not be construed as a retail or wholesale sale under Article 2C of Chapter 105, 
and Chapter 18A of the General Statutes, and such manufacturer shall not be re- 
quired by reason of such sale to obtain a permit under Chapter 18A or license 
under Article 2C of Chapter 105. (1973, c. 511, ss. 1, 2.) 


bartez-cermits: 


§ 18A-37. Permit and licenses required. — Malt beverages and wine 
(fortified or unfortified) may be manufactured, bottled, or sold in this State only 
after the person desiring to engage in such activity has acquired an appropriate 
permit from the State Board of Alcoholic Control as provided in this Article and 
has secured the license or licenses required by Article 2C of Chapter 105. 


All permits shall be for a period of one year unless sooner suspended or revoked 
and shall expire on April 30 of each year. 

Except as otherwise indicated, the provisions of this Article as to permits shall 
also be applicable to permits issued under Article 3 of this Chapter. (1971, c. 872, 
Sled 


§ 18A-38. Power of State Board of Alcoholic Control to issue per- 
mits.—(a) The State Board of Alcoholic Control shall be referred to herein as 
“the Board.” The Board, in addition to all powers now conferred upon it by law, 
is hereby vested with additional powers to regulate the distribution and sale of 
wine (fortified and unfortified) and malt beverages as follows: 


The Board shall have the sole power, in its discretion, to determine the fitness 
and qualifications of an applicant for a permit to sell, manufacture, or bottle malt 
beverages or wine (fortified and unfortified). The Board shall inquire into the 
character of the applicant and the location, general appearance, and type of place 
of business of the applicant. 

(b) All manufacturers of malt beverages or wine (fortified or unfortified), 
wineries, brewers, bottlers of malt beverages or wine (fortified or unfortified), or 
any other persons selling or soliciting orders for, delivering, or distributing malt 
beverages or wine (fortified or unfortified) for the purpose of resale, whether on 
their own account or for or on behalf of other persons, whether any of such manu- 
facturers, brewers, bottlers, or other persons are residents or nonresidents of this 
State, shall, as a condition precedent to the sale or the offering for sale or the 
delivery, distribution, or soliciting of orders for any malt beverages or wine (forti- 
fied or unfortified), apply for and obtain from the State Board of Alcoholic Con- 
trol a permit for the sale, distribution, soliciting orders for, or delivery of malt 
beverages or wine (fortified or unfortified). The sale, distribution, soliciting orders 
for, or delivery of malt beverages or wine (fortified or unfortified) in this State 
without such a permit shall be unlawful. 

The fact that any brewery or winery or any manufacturer or bottler of malt 
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beverages or wine (fortified or unfortified) has applied for or obtained a permit 
under the provisions of this Article shall not be construed as domesticating said 
brewery, manufacturer, or bottler, and shall not be evidence for any other purpose 


that such brewery, manufacturer, or bottler is doing business in North Carolina. 


(c) The Board may issue temporary permits where application in proper form 
has been received, with applicable fees, which shall be valid for 90 days, unless 
sooner suspended or revoked. No applicant or permittee shall be entitled to any 
hearing with reference to the issuance, suspension, or revocation of any temporary 
permit. 


(d) Permits issued for the retail sale of malt beverages shall be of two kinds: 


(1) “On-premises” permits, which shall be issued for bona fide restaurants, 
cafes, cafeterias, hotels, lunch stands, drugstores, filling stations, gro- 
cery stores, cold-drink stands, tearooms, or incorporated or chartered 
clubs. Such permit shall authorize the permittee to sell at retail malt 
beverages for consumption on the premises designated in the permit, 
and to sell malt beverages in original packages for consumption off 
the premises. 

(2) “Off-premises” permits, which shall authorize the permittee to sell at 
retail malt beverages for consumption only off the premises designated 
in the permit, and only in the immediate container in which the bev- 
erage was received by the permittee. 


(e) Permits issued for the retail sale of unfortified wine shall be of two kinds: 


(1) “On-premises” permits shall be issued only to bona fide hotels, cafeterias, 
cafes, and restaurants which shall have a Grade A rating from the Com- 
mission for Health Services, and shall authorize the permittees to sell 
at retail for consumption on the premises designated in the permit 
and to sell unfortified wine in original containers for consumption off 
the premises. Provided, no such permit shall be issued except to such 
hotels, cafeterias, cafes, and restaurants where prepared food is cus- 
tomarily sold and only to such as are permitted under the provisions 
of G.S. 105-62(a). 

(2) “Off-premises’”’ permits shall authorize the permittee to sell unfortified 
wine at retail for consumption off the premises designated in the per- 
mit, and all such sales shall be made in the immediate container in 
which the wine was purchased by the permittee. 


(f) In any county or municipality in which the operation of alcoholic beverage 
contro] stores is authorized by law, it shall be legal to sell fortified wines for con- 
sumption on the premises in hotels and restaurants that have a Grade A rating 
from the Commission for Health Services, and it shall be legal to sell said wines 
in drugstores and grocery stores for off-premises consumption; such sales, how- 
ever, shall be subject to the rules and regulations of the State Alcoholic Beverage 
Control Board. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 974, s. 1; 1957, 
ce. 1048, 1448; 1963, c. 426, ss. 10, 12; c. 460, s. 1; 1971, c. 872, s. 1; 1973, c. 
476, s. 128.) 

Editor’s Note—The 1973 amendment, 
effective July 1, 1973, substituted “Com- 


issue a permit, but can order the Board to 
exercise its discretion in accordance with 


mission for Health Services’ for ‘State 
Board of Health” in subsection (f). Al- 
though the 1973 amendatory act did not 
make any reference to the “State Depart- 
ment of Health,” the codifiers have substi- 
tuted “Commission for Health Services” 
for “State Department of Health” in sub- 
division (e)(1). See §§ 72-46 and 143B-142. 

The superior court is without power to 
order the Board of Alcoholic Control to 


law. Waggoner v. North Carolina Bd. of 
Alcoholic Control, 7 N.C. App. 692, 168 
S.E.2d 490 (1970). 

Issuance of Certain Wine Permits Is 
Prohibited. — Section 18A-57(b) prohibits 
the issuance under subsection (f) of this 
section of permits for the sale of fortified 
wines in certain retail establishments in a 
territory having ABC stores where the 
electorate voted against the sale of beer 
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and wine in the territory in a local option 
election held pursuant to former § 18-124 
et seq., notwithstanding at the time of the 
election fortified wines were sold only in 
ABC stores. Clark v. North Carolina Bd. 
of Alcoholic Control, 14 N.C. App. 464, 
188 S.E.2d 705 (1972). 

State Board of Alcoholic Control May 
Issue Permits for the Retail Sale of Forti- 
fied Wines in Those Counties and Cities 
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opinion of Attorney General to Mr. N.H. 
Person, 41 N.C.A.G. 616 (1971). 

In Locality Where Election for Off- 
Premises Sale of Unfortified Wine Only 
Has Been Held, Retail Sales of Wine Are 
Restricted to Those Conditions Despite 
Revision of General Statutes.—See opinion 
of Attorney General to Mr. Lee P. Phil- 
lips, State Board of Alcoholic Control, 41 
N.C.A.G. 630 (1971). 


Where ABC Stores Are Authorized.—See 


§ 18A-39. Application for permit; contents and fees.—(a) All resi- 
dent bottlers, wineries, or manufacturers of malt beverages or wine (fortified or 
unfortified) and all resident wholesalers and retailers of malt beverages or wine 
(fortified or unfortified) shall file a written application for a permit with the State 
Board of Alcoholic Control, and in the application shall state under oath therein: 


(1) The name and residence of the applicant and the length of his residence 
within the State of North Carolina; 

(2) The particular place for which the license is desired, designating the same 
by street and number if practicable; if not, by such other apt descrip- 
tion as definitely locates it; and the distance to the nearest church or 
public or private school from said place; 

(3) The name of the owner of the premises upon which the business li- 
censed is to be carried on, and, if the owner is not the applicant, that 
such applicant is the actual and bona fide lessee of the premises ; 

(4) That the place or building in which it is proposed to do business con- 
forms to all laws of health and fire regulations applicable thereto, and 
is a safe and proper place or building; 

(5) That the applicant intends to carry on the business authorized by the 
permit for himself or under his immediate supervision and direction; 

(6) That the applicant has been a bona fide resident of this State for a pe- 
riod of at least one year immediately preceding the date of filing his 
application and that he is not less than 21 years of age; provided, that 
no provision of this Chapter of [or] any rule or regulation adopted pur- 
suant thereto, shall be construed to prohibit a person who is 18 years 
of age or older from being a manager, employee or other person in 
charge of any establishment which has a license and permit for on- or 
off-premises sales of malt beverages or wine (fortified or unfortified). 

(7) The place of birth of applicant and that he is a citizen of the United 
States, and, if a naturalized citizen, when and where naturalized; 

(8) That the applicant has not be convicted of, or entered a plea of guilty 
or nolo contendere to, a felony or other crime involving moral turpi- 
tude within the past three years; that the applicant’s citizenship has 
been restored by the court if he has been so deprived of it; that he has 
not, within the two years next preceding the filing of the application, 
been adjudged guilty of violating the prohibition or liquor laws, either 
state or federal. It shall be within the discretion of the Board, after 
making investigation, to determine whether any person who has ever 
been convicted of, or entered a plea of guilty or nolo contendere to, a 
felony shall be deemed a suitable person to receive and hold a malt 
beverage or wine (fortified or unfortified) permit; 

(9) That the applicant has not during the three years next preceding the 
date of said application had any permit issuable hereunder or any li- 
cense, issued to him pursuant to the laws of this State or any other 
state to sell intoxicating liquors of any kind, revoked ; 
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(10) That the applicant is not the holder of a federal special tax liquor 
stamp. 

(11) If the applicant is a firm, association, or partnership, the application shall 
state the matters required in subdivisions (6), (7), (8), and (9), 
with respect to each of the members thereof, and each of said members 
must meet all the requirements in said subdivisions provided ; 

(12) If the applicant is a corporation, organized or authorized to do business 
in this State, the application shall state the matters required in subdi- 
visions (7), (8) and (9), with respect to each of the officers and direc- 
tors thereof, and any stockholder owning more than twenty-five per- 
cent (25%) of the stock of such corporation, and the person or persons 
who shall conduct and manage the licensed premises for the corporation. 
Each of said persons must meet all the requirements in said subdivisions 
provided ; provided, however, that the requirement as to residence shall 
not apply to said officers, directors, and stockholders of such corpora- 
tion; however, such requirement shall apply to any such officer, director 
or stockholder, agent, or employee who is also the manager and in 
charge of the premises for which permit is applied, but the Board may, 
in its discretion, waive such requirement. 


(b) The application must be verified by the affidavit of the applicant before a 
notary public or other person duly authorized by law to administer oaths. Tjhe 
foregoing provisions and requirements are mandatory prerequisites for the is- 
suance of a permit; if any applicant fails to qualify under the same, or if any false 
statement is knowingly made in any application, the permit shall be refused. If 
a permit is granted on any application containing a false statement knowingly 
made, it shall be revoked and the applicant upon conviction shall be guilty of 
a misdemeanor. In addition to the information furnished in any application, the 
Director of the Enforcement Division shall make such additional and independent 
investigation of each applicant and of the place to be occupied, as deemed necessary 
or advisable. 


(c) Every person applying to the State Board of Alcoholic Control for a per- 
mit to sell malt beverages or wine (fortified or unfortified) under the provisions 
of this section shall pay an application fee at the time of application according to 
the following schedule: 


(1) For an application for a permit under the provisions of this section, a 
fee of twenty-five dollars ($25.00) ; provided, that if applications for 
a malt beverage permit and a wine (fortified or unfortified) permit are 
filed at the same time for the same location, the total fee shall be 
twenty-five dollars ($25.00) ; 


(2) For an application for a new permit under the provisions of this section 
by reason of the fact that a new manager has been assigned to an es- 
tablishment for which a permit or permits are presently held, a fee of 
ten dollars ($10.00) ; provided, this fee shall not be payable if the new 
manager has within 30 days of the time of filing of the application held 
a permit as the manager of another establishment of the same person. 


All fees required by this section shall be paid by check or money order made 
payable to the State Board of Alcoholic Control, and they shall be deposited by 
the State Board of Alcoholic Control with the State Treasurer. 

The application of any person who fails to comply with the provisions of this 
section shall be refused, and if the permit has been granted, it shall be canceled. 
(1949, c. 974, ss. 1, 2; 1963, s. 119; c. 426, s. 12: 1965, c. 326: 1971. & 8/2, sak: 
1973,-c. 758, s. 2.) 

Editor’s Note.—The 1973 amendment 
added the proviso to subdivision (6) of 
subsection (a). 
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§ 18A-40. Permits prohibited—(a) No permit shall be issued for the 
sale of malt beverages or wine (fortified or unfortified) upon the campus or prop- 
erty of any public school or college in this State. 

(b) No permit shall be issued to a poolroom or billiard parlor or to any person 
operating same for the sale of wine (fortified or unfortified). 

(c) No retail malt beverage or wine (fortified or unfortified) on premise per- 
mit shall be issued for any establishment within 50 feet of a church or a public 
school unless the State Board of Alcoholic Control determines upon proper in- 
vestigation and a hearing, if requested, that the establishment is a suitable one and 
that the failure to issue a permit will result in undue hardship. (1971, c. 872, s. 1.) 


§ 18A-41. Permits for commercial transportation of malt beverages 
and unfortified wine.—(a) Malt beverages and unfortified wine may be trans- 
ported into, out of, or between points in this State by railroad companies, express 
companies, or steamboat companies engaged in public service as common carriers 
and having regularly established schedules of service upon condition that such 
companies shall keep accurate records of the character and volume of such ship- 
ments and the character and number of packages or containers and shall keep 
records open at all times for inspection by the State Board of Alcoholic Control 
and State A.B.C. officers, and upon condition that such common carrier shall make 
report of all shipments of such beverages into, out of, or between points in this 
State at such times and in such detail and form as may be required by the State 
Board of Alcoholic Control. 

Malt beverages and unfortified wine may be transported into, out of, or between 
points in this State over the public highways of this State by motor vehicles upon 
condition that every person intending to make such use of the highways of this 
State shall as a prerequisite thereto register such intention with the State Board 
of Alcoholic Control in advance of such transportation, with notice of the kind and 
character of such products to be transported and the license and motor number 
of each motor vehicle intended to be used in such transportation. Upon the filing 
of such information, together with an agreement to comply with the provisions of 
this Chapter, the State Board of Alcoholic Control shall without charge therefor 
issue a numbered permit to each such owner or operator for each motor vehicle 
intended to be used for such transportation, which numbered permit shall be prom- 
inently displayed on the motor vehicle used in transporting malt beverages or un- 
fortified wine. Every person transporting such products over any of the public high- 
ways of this State shall during the entire time he is so engaged have in his posses- 
sion an invoice or bill of sale or other record evidence showing the true name and 
address of the person from whom he has received such beverages, the character and 
contents of containers, the number of bottles, cases, or gallons of such shipment, and 
the true name and address of every person to whom deliveries are to be made. The 
person transporting such beverages shall, at the request of any State A.B.C. officer, 
produce and offer for inspection said invoice or bill of sale or record evidence. If said 
person fails to produce an invoice or bill of sale or record evidence, or if when 
produced, the document fails to clearly and accurately disclose said information, 
the failure shall be prima facie evidence of the violation of this Article. Every 
person engaged in transporting such beverages over the public highways of this 
State shall keep accurate records of the character and volume of such shipments 
and the character and number of packages or containers, and shall keep records 
open at all times for inspection by the State Board of Alcoholic Control and State 
A.B.C. officers. Such person shall make report of all shipments of such beverages 
into, out of, or between points in this State at such times and in such detail and 
form as may be required by the State Board of Alcoholic Control. 

The provisions of this section as to transportation of malt beverages and un- 
fortified wine by motor vehicles over the public highways of this State shall in 
like manner apply to the owner or operator of any boat using the waters of the 
State for such transportation, and all of the provisions of this section with respect 
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to permits for such transportation and reports to the State Board of Alcoholic 
Control by the operators of motor vehicles on public highways shall in like man- 
ner apply to the owner or operator of any boat using the waters of this State. 


(b) The State A.B.C. Board shall promulgate rules and regulations to prohibit 
the direct shipment of malt beverages from points outside this State to a United 
States military or naval reservation within the geographical confines of North 
Carolina for resale on such military or naval reservation. 


(c) The permits required by this section shall be waived for any person al- 
ready having a permit required under another section of this Article. (1923, c. 1, 
Sh15'GFS:, SP ote pen osu emloas. 00. 197 L, C. 6/2, 5: bg 


§ 18A-42. Salesman’s permit.—(a) Every salesman for a wholesale dis- 
tributor of malt beverages or wine (fortified or unfortified) shall apply to the 
Board for a wholesale salesman’s permit to sell such beverages, and shall renew 
the permit by May 1 of each succeeding year thereafter. This shall be deemed to 
include salesmen stationed at the wholesaler’s warehouse as well as route salesmen 
who sell and deliver malt beverages or wine (fortified or unfortified) to retailers. 
All persons entering such employment after May 1, 1951, shall apply to the Board 
in like manner for a salesman’s permit. 


(b) Such salesman shall be 21 years of age and a citizen of the United States. 
No salesman’s permit shall be issued to any person who has been convicted within 
two years preceding the filing of his application of violating the State or federal 
liquor laws, or who has been convicted of, or entered a plea of guilty or nolo con- 
tendere to, a felony or of any crime involving moral turpitude within the past 
three years and without restoration of his citizenship by the court. No salesman’s 
permit shall be issued to any person whose permit or license issued to him pursuant 
to the laws of this State or any other state to sell intoxicating liquors of any kind 
has been revoked during the three years next preceding the date of application for 
a permit. 

(c) Each route salesman shall be responsible under this Article for all sales 
and deliveries of malt beverages or wine (fortified or unfortified) by his helper. 


(d) No wholesale distributor of malt beverages or wine (fortified or unfortified) 
shall employ as a salesman any person who does not have a salesman’s permit. 


(e) The permit of any salesman or wholesale distributor violating any provision 
of this Chapter or any regulation promulgated pursuant thereto, shall be subject 
to revocation or suspension by the Board. Permit holders cited for a violation by 
the Board shall have the right to a hearing as provided in this Article for other 
permittees. (1951, c. 378, ss. 1, 2, 5-8; 1963, c. 426, s. 13; 1971, c. 872, s. 1.) 


§ 18A-43. Revocation or suspension of permit.—(a) If any permittee 
violates any of the provisions of this Chapter, or Chapter 105, or any rule or regu- 
lation promulgated under authority of either Chapter, or fails to superintend in 
person or through a manager the business for which the permit was issued, or 
allows the premises with respect to which the permit was issued to be used for any 
unlawful, disorderly, or immoral purposes, or knowingly employs in the sale or 
distribution of malt beverage or wine (fortified or unfortified) any person who 
has been convicted of, or entered a plea of guilty or nolo contendere to, a felony 
involving moral turpitude (federal or state) within the past three years, or ad- 
judged guilty of violating the liquor or drug laws (federal or state) within two 
years, or leaves the licensed premises in charge of any person who has had a li- 
cense or permit for the sale of malt beverages or wine (fortified or unfortified) re- 
voked within the past two years, or otherwise fails to carry out in good faith the 


purposes of this Chapter, his permit may be revoked or suspended by the State 
Board of Alcoholic Control. 


(b) The Board may refuse to issue a new permit or may suspend or revoke any 
permit issued by it if in the discretion of the Board it is of the opinion that the 
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applicant or permittee is not a suitable person to hold such permit or that the 
place occupied by the applicant or permittee is not a suitable place. 

(c) Whenever any license or permit which has been issued by the Secretary of 
Revenue or by the State Board of Alcoholic Control has been revoked, the State 
Board may, at its discretion, refuse to issue a permit for said premises to any 
person for any period not to exceed six months after the revocation of such permit 


or license. 


(d) The State A.B.C. Board may suspend or revoke any permit issued by it if 
the Board finds that the permittee has violated any provision of this Chapter or 
Chapter 105, or any rule or regulation of the State A.B.C. Board or the State De- 
partment of Revenue. (1939, c. 158, s. 514; 1943, c. 400, s. 6; 1945, c. 903, s. 1; 
19475 C7 1098) ss. 2; 3; 1949, c. 974, ss. 7, 14; 1953, c. 1207, ss. 2-5; 1957, cc. 1048, 
1440; 1963, c. 426, ss. 4, 5, 10, 12; c. 460, s. 1; 1971, c. 872, s. 1; 1973, c. 476, 


s. 193.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, substituted ‘“Secre- 
tary of Revenue” for “Commissioner of 
Revenue” in subsection (c). 

Legislation for Revocation and Suspen- 


sion of Permits Is Constitutional. — See 
Boyd v. Allen, 246 N.C. 150, 97 S.E.2d 864 
(1957). 


A violation of either a statute or a regula- 
tion is sufficient to support the suspension 
of a license. C’est Bon, Inc. v. North Caro- 
lina Bd. of Alcoholic Control, 279 N.C. 140, 
181 S.E.2d 448 (1971). 

Authority of Board.—Authority to con- 
duct a hearing and determine whether a 
State retail (or wholesale) beer permit 
should be revoked is lodged in the State 
Board of Alcoholic Control by this section. 
J. Lampros Wholesale, Inc. v. North Car- 
olina Bd. of Alcholic Control, 265 N.C. 
679, 144 S.E.2d 895 (1965). 

Inquiry into Permittee’s Suitability to 
Hold Permit at Several Locations. — See 
opinion of Attorney General to Mr. D.L. 
Pickard, Assistant Director-Hearing Off- 
cer, State Board of Alcoholic Control, 
41 N.C.A.G. 50 (1970). 

Authority of State Board of Alcoholic 
Control to Regulate Advertising of Alco- 
holic Beverages.—See opinion of Attorney 
General to Mr. Lee P. Phillips, State Board 
of Alcoholic Control, 40 N.C.A.G. 1 
(1970). 

Board Charged with Duty of Finding 
Facts. — The agency that hears the wit- 
nesses and observes their demeanor as 
they testify—the Board of Alcoholic Con- 
trol—is charged with the duty of finding 
the facts. J. Lampros Wholesale, Inc. v. 
North Carolina Bd. of Alcoholic Control, 
265 N.C. 679, 144 S.E.2d 895 (1965). 

Duty of Court.—The duty of the court 
is to review the evidence and determine 
whether the Board had before it any ma- 
terial and substantial evidence sufficient to 
support its findings. J. Lampros Wholesale, 
Inc. v. North Carolina Bd. of Alcoholic 


Control, 265 N.C. 144 S$.E.2d 895 
(1965). 

A permit is a privilege granted only to 
those who meet the standards which the 
Board has set up and may, and should be, 
revoked if the permittee fails to keep faith 
with the Board by observing its regulations 
and obeying the laws of the State. J. 
Lampros Wholesale, Inc. v. North Car- 
olina Bd. of Alcoholic Control, 265 N.C. 
679, 144 S.E.2d 895 (1965). 

Who May Engage in Sale and Distri- 
bution of Beer.—Only those authorized by 
the Board and granted its permit may en- 
gage in the sale and distribution of beer. J. 
Lampros Wholesale, Inc. v. North Car- 
olina Bd. of Alcoholic Control, 265 N.C. 
679, 144 S.E.2d 895 (1965). 

Revocation of Permit Requires Notice 
and Hearing.—Before a permit may be re- 
voked the permittee is entitled to notice 
and a hearing before the Board. J. Lampros 
Wholesale, Inc. v. North Carolina Bd. of 
Alcoholic Control, 265 N.C. 679, 144 S.E.2d 
895 (1965). 

Nature of Proceedings to Suspend Beer 
Permit.—A proceeding by the State Board 
of Alcoholic Control to suspend a_ beer 
permit is an administrative proceeding, 


679, 


which does not involve any criminal 
liability of the holder of such _ permit. 
Boyd v. Allen, 246 N.C. 150, 97 S.E.2d 


864 (1957). 

The Board’s findings are conclusive if 
supported by material and substantial evi- 
dence. Freeman v. State Bd. of Alcoholic 
Control, 264 N.C. 320,141 S.E.2d 499 
(1965); J. Lampros Wholesale, Inc. v. 
North Carolina Bd. of Alcoholic Control, 
265 N.C. 679, 144 S.E.2d 895 (1965). 

The findings of the Board, when made in 
good faith and supported by evidence, are 
final. J. Lampros Wholesale, Inc. v. North 
Carolina Bd. of Alcoholic Control, 265 
N.C. 679, 144 §.E.2d 895 (1965). 

And Its Decision Cannot Be Reversed 
by Jury Verdict.—The verdict of the jury 
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in a criminal prosecution does not have the 
effect of reversing the decision of the 
Board of Alcoholic Control. Freeman v. 
State Bd. of Alcoholic Control, 264 N.C. 
320, 141 S.E.2d 499 (1965). 


Findings Held to Support Judgment 
Suspending Permit. — Findings of fact, 
supported by evidence, that the holders of 
a beer permit sold whiskey on the prem- 
ises, and sold beer consumed by the pur- 
chaser on the premises after closing hours 
and at a time when the sale of beer was 
prohibited by law, support judgment sus- 
pending the permit, notwithstanding the 
further finding that the holders had no 
knowledge of the unlawful conduct of the 
employees. Boyd v. Allen, 246 N.C. 150, 
97 S.E.2d 864 (1957). 


Findings Held Insufficient to Sustain 
Order Suspending License.—A finding that 
a licensee’s employee sold wine to an in- 
toxicated person, without a finding that 
the employee “knowingly” made the sale 
to an intoxicated person, is insufficient to 
sustain an order suspending retail beer and 
wine license. Watkins v. State Bd. of Alco- 
holic Control, 14 N.C. App. 19, 187 S.E.2d 
500 (1972). 


Evidence of Age of Person to Whom 
Licensee Sold Beer. — Testimony of offi- 
cers that a person who had bought beer 
from a licensee declared he was under 
18 is incompetent as hearsay, and a 
certified copy of a birth certificate without 
testimony of any person having knowl- 
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edge thereof that it was the record of the 
purchaser of the beer is incompetent to 
prove the age of the purchaser, and there- 
fore such evidence is insufficient to sus- 
tain a finding of the State Board of Alco- 
holic Control that the licensee sold beer 
to a minor or failed to give his licensed 
premises proper supervision. Thomas v. 
State Bd. of Alcoholic Control, 258 N.C. 
513, 128 S.E.2d 884 (1963). 


The superior court erred in setting aside 
an order of the State Board of Alcoholic 
Control suspending a petitioner’s retail 
beer permit where the evidence before the 
Board was sufficient to sustain its findings 
(1) that on a certain date an intoxicated 
person was permitted to loiter on the li- 
censed premises of the petitioner in viola- 
tion of the Board’s regulations and (2) 
that the operator of the petitioner failed to 
give the premises proper supervision on the 
above occasion and where there was no 
evidence that the Board acted arbitrarily or 
in excess of lawful authority in suspending 
the license. State Keg, Inc. v. State Bd. of 
Alcoholic Control, 277 N.C. 450, 177 $.E.2d 
861 (1970). 

As to dismissal of certiorari to review 
revocation of license by town authorities 
for violation of this section, see Harney v. 
Mayor & Bd. of Comm’rs, 229 N.C. 71, 
47 S.E.2d 535 (1948). 

Applied in Hill v. State Bd. of Alco- 
holic Control, (17 (NIG Aopen 
S.E.2d 94 (1973). 


§ 18A-44. Hearing before suspension or revocation of permit.—(a) 


Before the State A.B.C. Board may suspend or revoke any permit issued under 
the provisions of this Chapter, at least 10 days’ notice of such proposed or con- 
templated action by the Board shall be given to the affected permittee. Such notice 
shall be in writing, shall contain a statement in detail of the grounds or reasons 
for such proposed or contemplated action of the Board, and shall be served on the 
permittee by sending the same to such permittee by registered or certified mail to 
his last known post office address or by personal service by an agent of the Board. 
The Board shall in such notice appoint a time and place when and at which the 
permittee shall be heard as to why the permit should not be suspended or revoked. 
The permittee shall at such time and place have the right to produce evidence in 
his behalf and to be represented by counsel. 

(b) Whenever there is filed with the State Board of Alcoholic Control a certi- 
fied copy of a judgment of a court convicting a licensee of a violation of the State 
or federal liquor or drug laws, or any of the provisions of this Chapter, or of any 
rule or regulation issued by the Board, the Board may suspend or revoke the per- 
mit of such licensee; and shall serve a written notice of such suspension or revoca- 
tion upon the licensee either by requiring the delivery of such notice to the licensee 
in person by an agent of the Board or by sending same by registered mail to his 
last known post office address. Except as provided in the preceding sentence, be- 
fore the State permit authorizing the sale of intoxicating liquors may be revoked 
or suspended, the Board shall give the affected permittee such notice and hearing 
as is required by subsection (a) of this section. Upon such hearing, the duly au- 
thorized agents of the Board may administer oaths and may issue subpoenas for 
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the attendance of witnesses and the production of books, papers, and documents 
belonging to the permittee. 


_ (c) Any person who refuses to surrender any permit on demand under author- 
ity of the Board after such permit has been duly canceled, suspended, or revoked 
shall be guilty of a misdemeanor. 


(d) Upon the appeal to the superior court of decisions of the Board suspending 
or revoking permits or disapproving applications for permits, and the appealing 
parties request a transcript of the entire record or a portion thereof, a transcript 
shall be furnished to the appealing parties upon payment to the Board of a fee 
of fifty cents (50¢) per page, but in no event shall the minimum fee be less than 
twenty-five dollars ($25.00) per copy of the record. (1939, c. 158, s. 514; 1943, c. 
400, s. 6; 1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3: 1949, c. 974, ss. 8, 14; 1953, 
©. 1207, ss. 2-4; 1957, cc. 1048, 1440: 1963, c. 426, ss. 4, 5, 10-12; c. 460, s. 1; 


1971, c. 872, s. 1.) 


Prerequisites to Supension or Revocation 
of Permit.—Before a permit can be sus- 
pended or revoked, this section requires no- 
tice to the permittee of the time and place 
for a hearing with an opportunity for the 
permittee to offer evidence and to be re- 
presented by counsel. The charges against 
the permittee must be specific. The hearing 
may be before the director or a hearing 
officer. After the hearing, the hearing 
officer reviews all the evidence, records 
his findings of fact and conclusions of law, 
and makes his recommendations to the 
State Alcoholic Control Board. The Chair- 
man of the Board causes the record, find- 
ings, conclusions, and recommendations of 
the hearing officer to be submitted to the 
Board for approval, modification, or rejec- 
tion as the Board may find to be justified 
by the record. The Board makes the final 
decision. C’est Bon, Inc. v. North Carolina 
Bd. of Alcoholic Control, 279 N.C. 140, 181 
S.E.2d 448 (1971). 


Hearing Sufficient to Meet Requirements 
of Due Process. — A hearing by an ex- 
aminer for the State Alcoholic Control 
Board, under provisions of statute and the 
rules promulgated pursuant thereto, of 
which hearing the permittee is given no- 
tice, is represented by counsel, introduces 
evidence, cross-examines the adverse wit- 
nesses, all witnesses being sworn, with 
right to object and except to any ruling 
and argue the matter, is held sufficient to 
meet the requirements of due process of 
law. Sinodis v. State Bd. of Alcoholic 
Control, 258 N.C. 282, 128 S.E.2d 587 
(1962). 

The failure to furnish a copy of the 
hearing examiner’s proposed findings and 
recommendations without a request can- 
not be held violative of due process or 
the statutes providing for a_ hearing. 
Sinodis v. State Bd. of Alcoholic Control, 
258 N.C. 282, 128 S.E.2d 587 (1962). 


Failure to Request Hearing by Board. 
—The holder of a permit to sell malt bev- 
erages is entitled, after a hearing by an 
examiner for the Board of charges of 
violations of law warranting a revocation 
of permit, to request a hearing by the 
Board, and when he does not request such 
hearing after notice of the date the Board 
would consider the matter, his application 
for jurisdiction review under § 143-307 
must be dismissed for failure to exhaust 
available administrative remedies. Sinodis 
v. State Bd. of Alcoholic Control, 258 
N.C. 282, 128 S.E.2d 587 (1962). 

Whether a Hearing Is Required in All 
Cases Before Revocation of a Permit.—See 
opinion of Attorney General to Mr. Lee P. 
Phillips, State Board of Alcoholic Control, 
40 N.C.A.G. 10 (1970). 


Findings of Board Are Final.—The find- 
ings of the Board, when made in good faith 
and supported by evidence, are final. C’est 
Bon, Inc. v. North Carolina Bd. of Alco- 
holic Control, 279 N.C. 140, 181 S.E.2d 
448 (1971). 


After a hearing to determine whether the 
permittee has violated the law or regula- 
tions, the findings of the State Alcoholic 
Control Board are conclusive if supported 
by competent, material and substantial evi- 
dence. C’est Bon, Inc. v. North Carolina 
Bd. of Alcoholic Control, 279 N.C. 140, 181 
S.E.2d 448 (1971). 


Judicial Review.—On appeal to the court 
for judicial review of the State Alcoholic 
Control Board’s decision, it is the duty of 
the court to review the evidence and deter- 
mine whether the Board had before it any 
material and substantial evidence sufficient 
to support its findings. C’est Bon, Ine. v. 
North Carolina Bd. of Alcoholic Control, 
279 N.C. 140, 181 S.E.2d 448 (1971). 
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§ 18A-45. Permit to be posted; effect of revocation.—(a) Each form 
of permit required by this Chapter shall be kept posted in a conspicuous place at 
each place where the business requiring the permit is carried on, and a separate 
permit shall be required for each place of business. Permits shall not be transferred 
to any other person or to any other location, except as provided in this Chapter. 


(b) When a permit is canceled, revoked, or suspended by the Board, such can- 
cellation, revocation, or suspension shall render void any State, county, or munici- 
pal license issued under this Chapter or Chapter 105; andem the event any State 
license is revoked, such revocation shall automatically revoke any other license or 
permit held by the licensee. (1939, c. 158, s. 514; 1943, c. 400, s. 6; 1949, c. 974, 
s. 14; 1953, c. 1207, ss. 2-4; 1957, c. 1440: 1963, c. 426, ss. 4, 5 1971, C. 872, #751) 


§ 18A-46. Permit list to Department of Revenue.—The State Board 
of Alcoholic Control shall furnish to the Department of Revenue a list of all 
permits as issued. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1957, c. 1048; 1963, 
Peters. Cu4t0U, Ss. 1s L9/) Co/ 2... 1.) 


Part 3. Miscellaneous Wine and Malt Beverage Provisions. 


§ 18A-47. Wine regulations.—(a) The State Board of Alcoholic Control 
is authorized and empowered : 


(1) To adopt rules and regulations establishing standards of identity, qual- 
ity, and purity for wines (fortified or unfortified). These standards 
shall be such as are deemed by said Board to best protect the public 
against wine containing deleterious, harmful, or impure substances or 
elements, or an improper balance of elements, and against spurious 
or imitation wines and wines unfit for beverage purposes. 


(2) To test wines (fortified or unfortified) possessed or offered for sale or 
sold in this State and to make chemical or laboratory analyses of said 
wines or to determine in any other manner whether said wines meet 
the standards established by said Board; to confiscate and destroy any 
wines (fortified or unfortified) not meeting said standards; to enter 
and inspect any premises upon which said wines (fortified or unforti- 
fied) are possessed or offered for sale; and to examine any and all 
books, records, accounts, invoices, or other papers or data which in 
any way relate to the possession or sale of said wines. 


(b) Except as otherwise provided by law, no wines (fortified or unfortified) 
shall be transported or sold in this State unless there be firmly fastened or im- 
pressed on the barrel, bottle, or other container in which the wine may be a writ- 
ten statement showing the alcoholic content thereof reckoned by volume. 

The possession, transportation, or sale of wines (fortified or unfortified) with- 
out such statement, or any misrepresentation made in any such statement, shall 
constitute a misdemeanor. 


(c) Manufacturers, wineries, bottlers, and wholesalers, or any other persons 
selling wine (fortified or unfortified) for the purpose of resale, whether on their 
own account or for or on behalf of other persons, shall, upon request of the State 
A.B.C. Board, furnish a verified statement of a laboratory analysis of any wine 
sold or offered for sale by such persons. 


(d) The “Standards of Identity for Wine” and the regulations relating to 
“Labeling and Advertising of Wine” promulgated by the federal alcohol adminis- 
tration of the United States Treasury Department and known respectively as Reg- 
ulatien Number Four, Article 2, and Regulation Number Four, Articles 3 and 6, 
are hereby adopted by North Carolina. The State A.B.C. Board may further re- 
strict the standards of identity for wine and the regulations relative to the labeling 
and advertising of wine promulgated by the federal alcohol administration of the 
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U.S. Treasury Department, within the discretion of the Board. (1937, Gr S505 & 
2; 1939, c. 158, s. 502; 1941, c. 339, s. 4; 1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 
3; 1957, c. 1048; 1963, c. 426, s. 10; c. 460, s. 1; 1971, ¢. 872, s. 1.) 


§ 18A-48. Standards for malt beverages.—The State Board of Alcoholic 
Control shall have the authority to fix such standards for malt beverages as are 
determined by the Board to best protect the public against beverages containing 
deleterious, harmful, or impure substances or elements, or an improper balance of 
elements, and against spurious or imitation beverages unfit for human consump- 
tion; to test malt beverages possessed or offered for sale or sold in this State and 
to make chemical or laboratory analyses of such beverages or to determine in any 
other manner whether such beverages meet the standards established by said 

Board ; to confiscate and destroy any such beverages not meeting such standards ; 

to enter and inspect any premises on which such beverages are possessed or offered 
for sale; to examine any and all books, records, accounts, invoices, or other papers 
or data which in any way relate to the possession or sale of such beverages; and 
to take all proper steps for the prosecution of persons violating the provisions of 
this section and for carrying out the provisions and intent thereof; provided that 
the owner of said beverages confiscated shall be served with written notice to 
show cause within five days before the Board why the order should not be made 
permanent; and no beverages shall be destroyed until the order is final; provided 
further that the said owner shall have the right to appeal from the ruling of the 
said Board to the superior court of the county in which the said beverages were 
confiscated within 10 days from the final order of the said Board. 

Manufacturers, bottlers, and wholesalers, or any other persons selling malt 
beverages for the purpose of resale, whether on their own account or for or on 
behalf of other persons, shall, upon the request of the State A.B.C. Board, furnish 
a verified statement of a laboratory analysis of any malt beverages sold or offered 
for sale by such persons. (1939, c. 158, s. 514; 1943, c. 400, s. 6; 1949, c. 974, 
pele) 99501207, ss. 2-4; 1957, c. 1440; 1963, c. 426, ss. 4, 5; 1971, ¢. 872, s. 1.) 


§ 18A-49. Prohibition against exclusive outlets.—It shall be unlawful 
for any manufacturer, bottler, or wholesaler of wine (fortified or unfortified) or 
malt beverages, whether licensed in this State or not, or any officer, director, or an 
affiliate of such manufacturer, bottler or wholesaler either directly or indirectly : 


(1) To require by agreement or otherwise that any ietailer engaged in the 
sale of wine (fortified or unfortified) or malt beverages purchase any 
such products from such person, firm, or corporation to the exclusion 
in whole or in part of wine (fortified or unfortified) or malt beverages 
sold or offered for sale by other persons, firms, or corporations in 
North Carolina; or 

(2) To have any financial interest, direct or indirect, in the business for which 
any retailer’s permit has been issued under this Article or in the prem- 
ises where the business of any person to whom a retailer’s permit has 
been issued hereunder is conducted; or 

(3) To lend or give to any person licensed hereunder as a retailer or his em- 
ployee or to the owner of the premises on which the business of any 
such retailer is conducted any money, services, equipment, furniture, 
fixtures, or other things of value with which the business of such re- 
tailer is or may be conducted. 


All of the above restrictions are subject to such exceptions as may be prescribed 
by the State Board of Alcoholic Control having due regard for public health, the 
quantity and value of articles involved, established trade customs not contrary to 
the public interest, and the purposes of this section. (1945, c. 708, s. 6; 1953, c. 
peers 19/1, c, 872, s. 1.) 
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§ 18A-50. Breweries forbidden to coerce or persuade wholesalers to 
violate Chapter or unjustly cancel contracts or franchises; prima facie 
evidence of franchise; injunctions; revocation or suspension of licenses 
and permits.—(a) It shall be unlawful, and punishable as provided in G.S. 18A- 
56, for any brewery or any officer, agent, or representative of any brewery: 


(1) To coerce or attempt to coerce or persuade any person licensed to sell 
malt beverages at wholesale to enter into any agreement to take any 
action which would violate or tend to violate any provision of Chapter 
18A or Chapter 105 of the General Statutes or any rules or regula- 
tions promulgated by the State Board of Alcoholic Control or the De- 
partment of Revenue of the State of North Carolina in accordance 
therewith; or 


(2) To unfairly, without due regard to the equities of such wholesaler, or 
without just cause or provocation, to cancel or terminate any agree- 
ment or contract, written or oral, or the franchise of such wholesaler 
existing on January 1, 1965, or thereafter entered into, to sell malt 
beverages manufactured by the brewery; provided also, that, from and 
after June 17, 1965, this provision shall be a part of any franchise, 
contract, agreement, or understanding, whether written or oral, be- 
tween any wholesale dealer in malt beverages licensed to do business 
in North Carolina, and any brewery doing business with such licensed 
wholesaler, just as though said provision had been specifically agreed 
upon between said wholesaler and said brewery. 


(b) The doing or accomplishment of any of the following acts shall constitute 
prima facie evidence of a contractual franchise relationship within the contempla- 
tion of this section, as between a licensed malt beverage wholesaler and a brew- 
ery, to wit: 


(1) The shipment, preparation for shipment, or acceptance of any order by 
any brewery or its agent for any malt beverage to a licensed whole- 
sale distributor within the State of North Carolina ; 


(2) The payment by a licensed wholesale distributor in the State or the ac- 
ceptance of payment by any brewery or its agent for the shipment of an 
order of malt beverage intended for sale within the State. 


(c) The superior court of North Carolina is hereby vested with jurisdiction 
and power to enjoin the cancellation or termination of a franchise or agreement 
between a wholesaler of malt beverages and a brewery at the instance of such 
wholesaler who is or might be adversely affected by such cancellation or termi- 
nation. In granting such an injunction, the superior court of North Carolina shall 
provide that no brewery shall supply the customers or territory of the wholesaler 
through servicing said territory or customers through other distributors or means 
while the injunction is in effect. 


(d) The State Board of Alcoholic Control is empowered to investigate any 
violations of this section and to furnish to the prosecuting attorney of any court 
having jurisdiction of the offense information with respect to any violations of 
this section. The State Board shall have the power to enforce conformance with 
the provisions of any injunction granted by the superior court under the terms 
of this section, and, if the court finds that there has been a violation of the provi- 
sions of any injunction granted by it, the Board may revoke or suspend the permit 
of any wholesaler and the permit of any brewery to ship malt beverages into the 
State of North Carolina. (1965, c. 1191; 1971, c. 872, s. 1.) 
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ARTICLE 5. 
Elections. 
Part 1. A.B.C. Store Elections. 


§ 18A-51. County elections as to alcoholic beverage control stores.— 
No county alcoholic beverage control store shall be established, maintained or 
operated in any county of this State until and unless there has been held in the 
county an election as provided herein, and the election shall be held under the same 
general laws, rules and regulations applicable to elections for county officers, insofar 
as practicable, provided that no absentee ballots or markers shall be permitted. 
At this election there shall be submitted to the qualified voters of the county the 
question of setting up and operating in the county an alcoholic beverage control 
store, or stores, as herein provided. Those favoring the setting up and operation 
of alcoholic beverage control stores in the county shall mark in the voting square 
to the left of the words “for county alcoholic beverage control stores” printed on 
the ballot, and those opposed to setting up and operating alcoholic beverage con- 
trol stores in the county shall mark in the voting square to the left of the words 
“against county alcoholic beverage control stores,” printed on the same ballot. 
If a majority of the votes cast in such election shall be for county alcoholic bever- 
age control stores, then an alcoholic beverage control store, or alcoholic beverage 
‘control stores, may be set up and operated in the county as herein provided. If a 
majority of the votes cast at the election are against county alcoholic beverage 
‘control stores, then no alcoholic beverage control store shall be set up or operated 
in the county under the provisions of this Chapter. 


_ The election shall be called in the county by the board of elections of the county 
‘only upon the written request of the board of county commissioners therein, or 
upon a petition to the board of elections signed by a number of voters of the county 
equal to at least twenty percent (20%) of the number of registered voters of the 
county according to the registration figures as certified by the board of elections 
on the date the petition is presented to the county board of elections. In calling 
the special election, the county board of elections shall give at least 30 days’ 
“public notice of the election before the closing of the registration books for said 
election, and the registration books shall close at the same time as for a regular 
election. A new registration of voters for such special alcoholic beverage control 
‘election is not required, and all qualified electors who are properly registered 
prior to the registration for the special election, as well as those electors who 
register for the special alcoholic beverage control election, shall be entitled to vote 
in the election. ; 

Unless otherwise specified in this section, the procedural requirements relating 
to the petition shall be as provided in G.5. 18A-52(b), (c), (d),. and (e), except 
the question shall be “FOR” and “AGAINST” county alcoholic beverage con- 
trol stores. 

If any county, while operating any alcoholic beverage control store under the 
provisions of Chapters 418 or 493 of the Public Laws of 1935, or under the terms 
of this Chapter hereafter under the provisions of this Article holds an election 
and if at this election a majority of the votes are cast “against county alcoholic 
beverage control stores,” then the alcoholic beverage control board in such county 
shall, within three months from the canvassing of the vote and the declaration of 
‘the result thereof, close the stores and shall thereafter cease to operate them. 
During this period, the county control board shall dispose of all alcoholic bever- 
ages on hand, all fixtures, and all other property in the hands and under the 
control of the county control board and shall convert the same into money and 
‘shall, after making a true and faithful accounting, turn all money 1n its hands 
over to the general funds of the county. a, 
No election under this section shall be held on the day of any biennial election 

for county officers, or within 45 days of such an election. The date of any elections 
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held under this section shall be fixed by the board of elections of the county 
wherein the election is held. 

No other election shall be called and held in any of the counties in the State 
under the provisions of this section within three years from the holding of the 
last election under this section. In any county in which an election was held 
either under the provisions of Chapters 418 and 493 of the Public Laws of 1935, 
an election may be called under the provisions of this section, provided that no 
such election shall be called within three years of the holding of the last election. 

Nothing herein contained shall be so construed as to require counties in which 
alcoholic beverage control stores have been established under Chapters 418 or 493 
of the Public Laws of 1935 to have any further election in order to enable them 
to establish alcoholic beverage control stores. Counties in which alcoholic bever- 
age control stores are now being operated under Chapters 418 or 493 of the 
Public Laws of 1935 shall from February 22, 1937, be operated under the terms 
of this Chapter. (1937, c. 49, ss. 25, 26; c. 431; 1971, c. 872, s. 1; 1973, c. 32.) 


Editor’s Note. — The 1973 amendment 
substituted “any county of this State” for 
“this State, in any county thereof” in the 
first sentence of the first paragraph and 
substituted, at the end of that sentence, 
the language beginning “as provided here- 


tions that apply to elections for members 
of the General Assembly.” The amend- 
ment also rewrote the second paragraph, 
added the third paragraph and substituted 
“45 days’ for “60 days” in the first sen- 
tence of the fifth paragraph. 


in” for “under the same rules and regula- 


Part 2. Malt Beverage and Unfortified Wine Elections. 


§ 18A-52. Malt beverage and unfortified wine elections in counties 
or municipalities.—(a) An election shall be called for the purpose of deter- 
mining whether unfortified wine or malt beverages or both shall be sold in any 
municipality having a population of 500 or more, according to the last federal 
census of population, or within the county as a whole, only when the conditions of 
this Part are complied with. 


(b) Such election shall be called in the county or municipality upon written 
request of the governing body or upon a petition to the appropriate board of 
elections conducting the election for the county or municipality. If the governing 
body requests the election, no petition shall be required, but the board of elec- 
tions shall set a date for the election which shall not be later than 120 days after 
the written request is filed with the board. Notice of the election as hereinafter 
provided shall be given. The request shall specify the question or questions and 
the type of sale to be voted on in the election. 

(c) The board of elections shall, upon written request, furnish petition forms 
to any person wishing to circulate a petition calling for an election on the sale of 
unfortified wine or malt beverages, or both, as hereinafter authorized. The board 
of elections shall date the petition, which must be returned to the board within 
90 days from the date of delivery to the person; the date of return shall appear 
on the petition. Failure to return the petition as required shall render it void. Up- 
on issuing the petition, the board of elections shall immediately give public no- 
tice that the petition is being circulated in some newspaper having general circu- 
lation in the county or municipality where the election is to be held and by posting 
the notice at three public places within the county or municipality. The notice 
shall be run at least twice in the newspaper. The person, requesting the petition 
shall pay the cost of the notice. 

(d) The board of elections shall call an election upon receipt of a petition which 
meets the following requirements: 


(1) The petition must contain the genuine signature, address, and precinct 
name or number of each signer. 

(2) The petition must be signed by a number of voters of the county or 
municipality equal to at least twenty percent (20%) of the number of 
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registered voters of the county or municipality according to the regis- 
tration figures as certified by the board of elections on the date the 
- petition is presented to the board of elections. 


(3) The petition must request that an election be held in the county or the 
municipality to submit to the voters the question or questions of the 
legal sale of unfortified wine or malt beverages, or both. The petition 
must specify the particular question or questions to be voted on as 
specified in writing by the person requesting the petition, and whether 
the sale shall be “on-premises” or “off-premises” or both, or whether 
“on-premises” sales by Grade A hotels and restaurants only and “off- 
premises” sales by other licensees. 


(4) The petition must show that it was returned to the board of elections 
within 90 days from the date it was delivered to the person request- 
ing the petition. 


(e) The board of elections shall determine the sufficiency of the petition within 
30 days after its receipt. If the petition meets the requirements of this Part, the 
board of elections shall immediately set a date for the election, which shall be 
held not later than 120 days after the petition is returned to the board of elec- 
tions. Public notice of the election shall be given by the board of elections 30 
days prior to the closing of the registration books. The notice shall be given at 
least twice in some newspaper having general circulation in the county or mu- 
nicipality where the election is to be held. The person requesting the petition shall 
pay the cost of the notice before the board causes it to be published. 

({) The election shall be held under the same general laws, rules and regula- 
tions, insofar as practicable, as provided for the election of county or municipal 
officers wherein the election is being held, but no absentee ballots or markers 
shall be allowed. The opponents and proponents shall have the right to appoint 
two watchers to attend each voting place. The persons authorized to appoint 
watchers shall, three days before the election, submit in writing to the registrar 
of each precinct a signed list of the watchers appointed for that precinct. The 
persons appointed as watchers shall be registered voters of the precinct for which 
appointed. The registrar and judges for the precinct may for any good cause 
teject any appointee and require that another be appointed. Watchers shall do 
no electioneering at the voting place nor in any manner impede the voting process, 
interfere or communicate with or observe any voter in casting his ballot. Watchers 
shall be permitted in the voting place to make such observation and to take such 
notes as they may desire. No watcher shall enter the voting enclosure or render 
assistance to a voter. No new registration shall be required, and all qualified and 
registered voters shall be entitled to vote in the election. 

(g) No election shall be held under this Part within 45 days of the date of 
any general, special, or primary election to be held in the county or the municipal- 
ity in which an election under this Part is held. Provided, however, that an election 
under this Part may be held, in the discretion of the board of elections, on the 
same day of a general, special, or primary election held within the county or the 
municipality or an election to determine whether alcoholic beverage control stores 
shall be established therein. 

If an election is to be held pursuant to a special act to determine whether alco- 
holic beverage control stores shall be operated within a county or municipality, 
and if there is not sufficient time before the election to comply with the petition 
or notice requirements of this Part for holding an election on the question or ques- 
tions authorized by this Part, then the governing body of the county or munici- 
pality in which the election relating to the operation of alcoholic beverage control 
stores is to be held may, in its discretion, direct the board of elections to submit 
to the voters the question or questions relating to the sale and type of sale of 
unfortified wine or malt beverages, or both, as authorized by this Part and as 
specified by the governing body. The question or questions authorized by this 
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Part may be submitted on a separate ballot or placed on the same ballot relating 


to the operation of alcoholic beverage control stores. Provided, that the govern-— 


ing body shall not exercise the authority conferred by this paragraph within seven 
days of the day the election relating to alcoholic beverage control stores is to be 
held. Provided further, that if the governing body exercises the authority con- 
ferred by this paragraph, the board of elections shall immediately give public 
notice in some newspaper having general circulation in the county or municipal- 
ity in which the election is to be held and by posting said notice in at least three 
public places within the county or municipality. The notice shall set forth the 
specific question or questions relating to the sale and type of sale of unfortified 
wine or malt beverages, or both, that will be submitted to the voters, and whether 
such question or questions will appear on the same ballot as the questions to 
determine whether alcoholic beverage control stores shall be established. 

(h) Whenever an election has been held pursuant to this Part in any county 
or municipality, no other election hereunder shall be held in such county or mu- 
nicipality within three years of the preceding election within such county or mu- 
nicipality. 

(1) No municipality shall hold an election under this Part unless there has been 
an election in the county where the municipality is located and the last vote in the 
county election was against the legal sale of the beverages authorized by this Part. 

(j) The ballot shall give the voter the opportunity to vote “For” or “Against” 
the question or questions presented. 


If the election is to determine whether unfortified wine is to be sold, the ballot 


shall contain one or more of the following: 


(1) FOR “on-premises” sales of unfortified wine by Grade A hotels and 
restaurants only and “‘off-premises” sales by other licensees. 
AGAINST “on-premises” sales of unfortified wine by Grade A hotels 
and restaurants only and “off-premises” sales by other licensees. 

(2) FOR “off-premises” sales only of unfortified wine. 

AGAINST “off-premises” sales only of unfortified wine. 


If the election is to determine whether malt beverages are to be sold, the ballot” 


shall contain one or more of the following: 


(1) FOR “on-premises” and “off-premises” sales of malt beverages, 
AGAINST “on-premises” and “‘off-premises” sales of malt beverages, 


or 
(2) FOR “on-premises” sales only of malt beverages, 

AGAINST “on-premises” sales only of malt beverages, or 
(3) FOR “off-premises” sales only of malt beverages, 

AGAINST “off-premises” sales only of malt beverages, or 


Qe 


(4) FOR “on-premises” sales of malt beverages by Grade A hotels and 


restaurants only and “off-premises” sales by other licensees, 
AGAINST “on-premises” sales of malt beverages by Grade A hotels 
and restaurants only and “off-premises” sales by other licensees. 


Any one or more of the above questions shall, if requested in the petition, or 
by the governing body as authorized in subsections (b) and (g), be placed on the 
same ballot. (1947, c. 1084, ss. 1, 2, 4; 1951, c. 999, ss. 1, 2; 1957, c. 816; 1963, 
c. 265, ss. 1-3; 1965, c. 506; 1969, c. 647, s. 1; 1971, c.' 872, s. 17 197 gee 


Editor’s Note. — The 1973 amendment tions” in subdivision (d}(2), rewrote the 


deleted “(hereinafter referred to as board first sentence of subsection (f), substituted 
of elections)” at the end of the first sen- ‘45 days” for “60 days” in the first sen- 
tence of subsection (b), substituted “twenty tence of subsection (g) and deleted the 
percent (20%)” for “twenty-five percent former first sentence of the first paragraph 
25%), deleted “most recent” preceding of subsection (j), which read: “The ballot 
“registration” and added “on the date the shall be governed by the language of the 
petition is presented to the board of elec- petition.” 
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Former Provisions Construed. — See Tucker v. State Bd. of Alcoholic Control, 
State v. Cochran, 230 N.C. 523, 53 S.E.2d 240 N.C. 177, 81 S.E.2d 399 (1954); Green 
663 (1949); Weaver v. Morgan, 232 N.C. v. Briggs, 243 N.C. 745, 92 S.E.2d 149 
642, 61 S.E.2d 916 (1950); Ferguson v. (1956). 

Riddle, 233 N.C. 54, 62 S.E.2d 525 (1950); 


§ 18A-53. Effect of vote for or against questions.—(a) If a majority 
of the votes cast in such election shall be in favor of any question or questions on 
the ballot, then it shall be legal in accordance with the applicable law to sell only 
the beverage or beverages in the manner prescribed that received a favorable vote. 


(b) If, at the time of the election, it is legal to sell the beverage or beverages 
presented on the ballot and the majority of the votes cast be against the sale of 
such beverage or beverages, then after the expiration of 60 days from the day of 
the election, it shall be unlawful to sell or possess for the purpose of sale the bev- 
erage or beverages receiving an unfavorable vote. 


(c) The result of any county election held under this Part shall not affect the 
legal sale of unfortified wine or malt beverages, or both, or the type of sales in 
any municipality in the county in which the legal sale of such beverages has been 
authorized by an election or special act in the municipality prior to the time of 
the county election, and the result of a municipal election shall not in any man- 
ner affect the legal sale of such beverages, or the type of sale, which is legal 
in the county outside the municipality at the time of the municipal election. 


(d) Nothing in this Part shall prevent bottlers, manufacturers or wholesalers 
of malt beverages or wine (fortified or unfortified) who have complied with this 
Chapter and Chapter 105 from bottling, manufacturing, possessing, transporting, 
or selling malt beverages or wine (fortified or unfortified) as a wholesaler to any 
person who has complied with the provisions of this Chapter and Chapter 105 
and the rules and regulations of the State Board of Alcoholic Control, or selling 
to nonresident wholesalers when the purchase is not for resale in this State. (1947, 
Seine 07, c. 04/7, 8.2; 19/71, c/8/2,'s. 1.) 


ARTICLE 6. 
Miscellaneous Provisions. 


§ 18A-54. Power of Governor to prohibit all sales during an emer- 
gency.—(a) When the Governor finds that a state of emergency, as defined in 
G.S. 14-288.1, exists anywhere within the State, he may order the closing of 
county and municipal alcoholic beverage control stores in all or any portion of the 
State for the period of the emergency. His order shall be directed to the Chairman 
of the State Board of Alcoholic Control. The express authority granted by this 
section is not intended to limit any other authority, express or implied, to order 
the closing of these stores. 

(b) When the Governor. finds that a state of emergency, as defined in GS. 
14-288.1, exists anywhere within the State, he may order the cessation of all 
sale or transfer, manufacture, or bottling of malt beverages or wine (fortified or 
unfortified) in all or any portion of the State for the period of the emergency. 
His order shall be directed to the Chairman of the State Board of Alcoholic Con- 
trol. The express authority granted by this section is not intended to limit any 
other authority, express or implied, to order cessation of these activities. (1969, 


eo 609,ss.4,5;1971, c. 8/2, s. 1.) 


§ 18A-55. Books, records, reports.—All persons possessing or offering 
for sale or reselling any intoxicating liquors shall keep clear, complete, and ac- 
curate records which will reveal the sources from which said liquor was acquired, 
the date of acquisition, and any other information that may be required to be 
preserved by rules and regulations of the State A.B.C. Board. All such persons 
shall freely permit representatives of the Board to enter and inspect the premises 
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upon which liquor is possessed or offered for sale, to test and analyze any of 
such liquor, and to examine all books, records, accounts, invoices, or other papers 
or data relating to such liquor. (1971, c. 872, s. 1.) 


§ 18A-56. Violation a misdemeanor.—(a) Except as otherwise expressly 
provided, anyone who violates any provision of this Chapter, or any rule or regu- 
lation promulgated pursuant thereto, shall be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine or by imprisonment, or by both fine and 
imprisonment, in the discretion of the court. 

(b) The second or any subsequent conviction for violating G.S. 18A-5(a) is a 
felony, punishable by imprisonment for not less than four months and not exceed- 
ing five years in the discretion of the court. 


(c) If any permittee or licensee is convicted of violating any provisions of this 
Chapter or any rule or regulation promulgated pursuant thereto, the court (in 
addition to the criminal penalty imposed) may declare his permit and license re- 
voked, and shall notify the State Board of Alcoholic Control thereof; and no per- 
mit or license shall thereafter be granted to the person so convicted within a pe- 
riod of three years thereafter. 


(d) The conviction of a member or employee of the State A.B.C. Board, or of 
a county or municipal A.B.C. board, shall constitute sufficient cause for removing 
him from the board or from his employment by the board; in addition to the pow- 
ers of the State Board to remove any of its employees or any member of a county 
or municipal board and the power of a county or municipal board to remove any 
of its employees, the court in which the conviction is had shall have the power 
upon such conviction (and as a part of its judgment thereon) to remove such 
person from membership on, or employment by, said board. (1923, c. 1, ss. 26, 27; 
C. S., s. 3411(z), (aa); 1937, c. 49, ss. 16, 23; c. 411; 1O4T Gaga eee ek ee 
c. 339, s. 4; 1945, c. 903, s: 1: 1949, c. 1251, s. 3; 1963, c.°426) Seen ee 
222,8.1%¢, 1256, 5.3% 1969,'c:'617,'s. 2; c. 101831971, .csGecnsm ee 


§ 18A-57. Local acts and local option.—(a) Nothing in this Chapter shall 
operate to repeal any of the local acts of the General Assembly of North Carolina 
prohibiting the possession or consumption of intoxicating liquor within any 
county, municipality, or portion thereof, and all such local acts shall continue in 
full force and effect and in concurrence herewith, until repealed or modified. 


(b) Nothing in this Chapter shall require a permit to be issued for any terri- 
tory where the sale of malt beverages or wine (fortified or unfortified) is pro- 
hibited by special legislative act or for any area where the sale or possession for 
the purpose of sale of malt beverages or wine (fortified or unfortified) is unlawful 
as a result of a local option election; and this Chapter shall not repeal any special, 
public-local, or private act prohibiting or regulating the sale of these beverages 
in any county in this State, or any act authorizing the board of commissioners of 
any county of this State, or the governing body of any municipality, in its discre- 
tion, to prohibit the sale of malt beverages or wine (fortified or unfortified). 
(1923, c. 1, s. 28; 'C, S., 's. 3411 (bb); 1949, c. 974, s. 10; 19G3eee eee aeee 
TOA} Fer 8/2580") 


Issuance of Certain Wine Permits Pro- 
hibited by Subsection (b) of This Section. 
—Subsection (b) of this section prohibits 
the issuance under § 18A-38(f) of permits 
for the sale of fortified wines in certain 
retail establishments in a territory having 
ABC stores where the electorate voted 
against the sale of beer and wine in the 
territory in a local option election held 
pursuant to former § 18-124 et seq., not- 


withstanding at the time of the election 
fortified wines were sold only in ABC 
stores. Clark v. North Carolina Bd. of 
Alcoholic Control, 14 N.C. App. 464, 188 
S.E.2d 705 (1972). 

In Locality Where Election for Off- 
Premises Sale of Unfortified Wine Only 
Has Been Held, Retail Sales of Wine Are 
Restricted to Those Conditions Despite 
Revision of General Statutes——See opin- 
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ion of Attorney General to Mr. Lee P. Wine in City of Monroe Still Effective.— 
Phillips, State Board of Alcoholic Con- See opinion of Attorney General to Mr. 
trol, 41 N.C.A.G. 630 (1971). Koy E. Dawkins, 42 N.C.A.G. 4 (1972). 


Local Act Prohibiting the Sale of Sweet 


§ 18A-58. Effective date of standards for intoxicating liquors; dis- 
position of liquor on hand.—No standards adopted by the State Board of Al- 
coholic Control for any intoxicating liquor shall be effective until 30 days after 
the adoption of the regulation establishing said standards; and provided further, 
that any person affected by the adoption of any standard by the Board shall be 
granted 60 days after the effective date of the standard within which to dispose 
of any liquor on hand at the effective date of the standard which does not com- 
ply with the standard. (1945, c. 903, s. 1: 1971, ¢. 872, s. 1.) 
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Chapter 19. 
Offenses Against Public Morals. 


Article 1. 


Abatement of Nuisances. 


Sec. 
19-13. Commencement of civil proceeding. 
19-14. Filing and form of complaint. 


Sec. bh 
19-1. What are nuisances under this Chap- 19-15- Examination by the court; probable 
ter. cause; service of summons. 
: 19-16. Appearance and answer; default 
Article 2. juleente 


Civil Remedy for Sales of Harmful 
Materials to Minors. 
19-9. Title. 
19-10. Purposes. 
19-11. Public policy. 
19-12. Definitions. 


19-17. Trial. 

19-18. Judgment; limitation to district. 
19-19. Injunctions. 

19-20. Contempt; defenses; extradition. 
19-21. [Repealed. ] 


ARTICLE 1. 
Abatement of Nuisances. 


§ 19-1. What are nuisances under this Chapter.—(a) The erection, es- 
tablishment, continuance, maintenance, use, ownership or leasing of any building 
or place for the purpose of assignation, prostitution, gambling, illegal possession or 
sale of intoxicating liquors or illegal possession or sale of narcotic drugs as de- 
fined in the Uniform Narcotic Drug Act shall constitute a nuisance; and 

(b) The erection, establishment, continuance, maintenance, use, ownership or 
leasing of any building or place wherein or whereon are carried on, conducted, or 
permitted repeated acts which create and constitute a breach of the peace shall con- 
stitute a nuisance. 

(c) The building, or place, or the ground itself, in or upon which a nuisance 
as defined in subsections (a) or (b) above is carried on, and the furniture, fixtures, 
and contents, are also declared a nuisance, and shall be enjoined and abated as 
hereinafter provided. (Pub. Loc. 1913, c. 761, s. 25; 1919, c. 288; C. S., s. 3180; 
1949, c. 1164; 1967, c. 142; 1971, c. 655.) 


Editor's Note. — The 1971 amendment 
rewrote this section as previously amended 
in 1967. 

For note on estuarine pollution, see 49 
N.C.L. Rev. 921 (1971). 

Admissibility of Evidence——Where de- 
fendant was not charged with maintaining 


tending to show the general reputation of 
defendant’s premises was error. State v. 


Tessnear, 265 N.C. 319, 144 S.E.2d 43 
(1965). 
Applied in State ex rel. Bowman v. 


Fipps, 266 N.C. 535, 146 S.E.2d 395 (1966). 
Cited in Wheeler v. Goodman, 306 F. 


a nuisance, the admission of evidence 


Supp. 58 (W.D.N.C. 1969). 


§ 19-2. Action for abatement; injunction.—Whenever a nuisance is kept, 
maintained, or exists as defined in this Chapter, the solicitor, or any citizen of 
the county may maintain civil action in the name of the State of North Carolina 
upon the relation of such solicitor, or citizen, to perpetually enjoin said nuisance, 
the person or persons conducting or maintaining the same, and the owner or agent 
of the building or ground upon which said nuisance exists. In such action the 
court, or a judge in vacation, shall, upon the presentation of a petition therefor, al- 
leging that the nuisance complained of exists, allow a temporary writ of injunc- 
tion without bond, if it shall be made to appear to the satisfaction of the judge by 
evidence in the form of affidavits, depositions, oral testimony, or otherwise, as com- 
plainant may elect, unless the judge, by previous order, shall have directed the 
form and manner in which it shall be presented. When an injunction has been 
granted it shall be binding on the defendant throughout the county in which it was 
issued, and any violation of the provisions of injunction herein provided shall be 
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a contempt, as hereinafter provided. (Pub. Loc. 1913, c. 671, s. 26; 1919, c. 288; 
fs 8.6151; 1971, c. 528, s. 5.) 


Editor’s Note. The 1971 amendment, 
effective Oct. 1, 1971, deleted ‘the city 
prosecuting attorney,” preceding “the so- 





For note on estuarine pollution, see 49 
NiCipoReve 931) (1971): 
Applied in State ex 


rel. Simmons v. 


licitor” and “city prosecuting attorney,” Johnson, 14 N.C. App. 168, 187 S.E.2d 370 
preceding “such solicitor” in the first sen- (1972). 
tence. 

§ 19-3. When triable; evidence; dismissal of complaint. — The ac- 


tion when brought shall be triable at the first session of court after service of the 
summons has been made, and in such action evidence of the general reputation of 
the place shall be admissible for the purpose of proving the existence of said nui- 
sance. If the complaint is filed by a citizen, it shall not be dismissed except upon 
a sworn statement made by the complainant and his attorney, setting forth the 
reason why the action should be dismissed, and the dismissal approved by the 
solicitor, in writing or in open court. If the court is of the opinion that the action 
ought not to be dismissed, he may direct the solicitor to prosecute said action to 
judgment ; and if the action continued more than one session of court, any citizen 
of the county, or the county attorney, may be substituted for the complaining party 
and prosecute said action to judgment. If the action is brought by a citizen, and 
the court finds there was no reasonable ground or cause of said action, the costs 
may be taxed to such citizen. (Pub. Loc. 1913, c. 761, s. 27; 1919, c. 288; C. S., 


: 


s. 3182; 1971, c. 528, s. 6.) 


Editors Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted “session” 
for “term” in the first and third sentences 
and deleted “city prosecuting attorney, 
or” preceding “solicitor” in the second 
‘city prosecuting attorney, 


‘ 


sentence and 
or the” preceding “solicitor” in the third 
sentence. 

Evidence, etc.— 

This section, which makes evidence of 
the general reputation of the place ad- 
missible for the purpose of proving a 


nuisance, is not applicable where the de- 
fendant is not charged with maintaining 
a nuisance. State v. Tessnear, 265 N.C. 
319,..144) S.E.2d)-43).41965), 

Hence, evidence of the general reputa- 
tion of defendant’s premises is inadmissible 
in prosecutions for liquor law violations 
involving a charge of unlawful sale or 
possession of intoxicants at particular 
premises. State v. Tessnear, 265 N.C. 319, 
144 S.E.2d 43 (1965). 


§ 19-5. Order abating nuisance; what it shall contain. 


Proceeding Is in Personam.— 

A proceeding to abate a nuisance is not 
a proceeding in rem against the property 
itself, but is a proceeding in personam. 
State ex rel. Bowman v. Fipps, 266 N.C. 
535, 146 S.E.2d 395 (1966). 

And Lessor Must Have Knowledge be- 
fore His Premises Can Be Padlocked.— 
Before the court can padlock a lessor-own- 


er’s premises and deprive him of the pos- 
session of his property on account of a 
nuisance maintained thereon by his tenant, 
it must be established by verdict, in a pro- 
ceeding to which the owner is a party, that 
he knew, or could by due diligence have 
known, that the nuisance was being main- 
tained. State ex rel. Bowman vy. Fipps, 266 
N.C. 535, 146 S.E.2d 395 (1966). 


§ 19-6. Application of proceeds of sale. 


Applied in State ex rel. Bowman v. 
Fipps, 266 N.C. 535, 146 S.E.2d 395 
(1966). 


§ 19-8. Attorney’s fees may be taxed as costs. 


Fee Discretionary.—The allowance of a 
fee is a matter in the discretion of the trial 


judge. State ex rel. Bowman v. Fipps, 
266 N.C. 535, 146 S.E.2d 395 (1966). 
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ARTICLE 2. 
Civil Remedy for Sales of Harmful Materials to Minors. 


§ 19-9. Title.—This article shall be known and cited as the North Carolina 
Law on the Protection of Minors from Harmful Materials. (1969, c. 1215, s. 1.) 


Editor’s Note. — Session Laws 1969, c. niques for holding adversary hearing prior 
1215, s. 5, makes the act effective July 1, to seizure of obscene material, see 48 
1969. N.C.L. Rev. 830 (1970). 


For comment on requirement and tech- 


§ 19-10. Purposes.—The purposes of this Article are to provide solicitors — 
with a speedy civil remedy for obtaining a judicial determination of the character 
and contents of pyblications, and with an effective power to enjoin promptly the 
sale of harmful materials to minors. (1969, c. 1215, s. 1; 1971, c. 528, s. 7.) 

Editor’s Note. — The 1971 amendment, prosecutors or” following “provide” near 
effective Oct. 1, 1971, deleted “public the beginning of the section. 


§ 19-11. Public policy.—The public policy of this State requires that all 
proceedings prescribed in this article shall be examined, heard and disposed of 
with the maximum promptness and dispatch commensurate with constitutional 
requirements, including due process, freedom of the press and freedom of speech. 
P1IQ69 Forel 215 788 12) 


§ 19-12. Definitions.—As used within this article, the following definitions 
shall apply : 


(1) “Harmful Material’”— 


a. Any picture, photograph, drawing, or similar visual representation 
or image of a person or portion of the human body which de- 
picts nudity, sexual conduct or sadomasochistic abuse, and which 
is harmful to minors, or 

b. Any book, pamphlet, magazine, or printed matter however re- 
produced which contains any matter enumerated in subpara- 
graph a of this subsection or which contains explicit or detailed 
verbal descriptions or accounts of sexual excitement, sexual 
conduct or sadomasochistic abuse, and which, taken as a whole, 
is harmful to minors. 


(2) “Harmful to minors”—that quality of any description or representation, 
in whatever form, of nudity, sexual conduct, sexual excitement, or 
sadomasochistic abuse, when it: 


a. Predominantly appeals to the prurient, shameful or morbid in- 
terest of minors, and 


b. Is patently offensive to prevailing standards in the adult com- 
munity as a whole with respect to what is suitable materials for 
minors, and 


c. Is utterly without redeeming social importance for minors. 
(3) “Knowledge of the Minor’s Age”— 


a. Knowledge or information that the person is a minor, or 


b. Reason to know, or a belief or ground for belief which warrants 
further inspection or inquiry as to the age of the minor. 
(4) “Knowledge of the Nature of the Material’— 
a. Knowledge of the character and content of any material described 
herein, or 


b. Knowledge or information that the material described herein has 
been adjudged to be harmful to minors in a proceeding instituted 
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. pursuant to this article, or is the subject of a pending proceed- 
ing instituted pursuant to this article. 

(5) “Minor’—any person under the age of eighteen years. 

(6) “Nudity” — the showing of the human male or female genitals, pubic 
area or buttocks with less than a full opaque covering, or the showing 
of the female breast with less than a full opaque covering of any portion 
thereof below the top of the nipple, or the depiction of covered male 
genitals in a discernibly turgid state. 

(7) “Person”—any individual, partnership, firm, association, corporation or 
other legal entity. 

(8) “Sadomasochistic abuse’’—flagellation or torture by or upon a person 
clad in undergarments, a mask or a bizarre costume, or the condition 
of being fettered, bound or otherwise physically restrained on the 
part of one so clothed. 

(9) “Sexual conduct”—acts of masturbation, homosexuality, sexual inter- 
course, or physical contact with a person’s clothed or unclothed geni- 
tals, pubic area, buttocks or, if such person be a female, breast. 


(10) “Sexual excitement”—the condition of human male or female genitals 
when in a state of sexual stimulation or arousal. (1969, c. 1215, s. 1.) 


§ 19-13. Commencement of civil proceeding.—(a) Whenever the so- 
licitor for any judicial district has reasonable cause to believe that any person is 
engaged in selling, distributing or disseminating in any manner harmful material 
to minors or may become engaged in selling, distributing or disseminating in any 
manner harmful material to minors, the solicitor for the judicial district in which 
such material so offered for sale shall institute an action in the district court for 
that district for adjudication of the question of whether such material is harmful to 
minors. 

(b) The provisions of the Rules of Civil Procedure and all existing and future 
amendments of said Rules shall apply to all proceedings herein, except as other- 
wise provided in this Article. (1969, c. 1215, s. 1; 1971, c. 528, s. 8.) 


Editor’s Note. — The 1971 amendment, For comment on requirement and tech- 
effective Oct. 1, 1971, deleted “or prose- niques for holding adversary hearing prior 
cutor” following “solicitor” in two places to seizure of obscene material, see 48 
in subsection (a). N.C.L. Rev. 830 (1970). 

The Rules of Civil Procedure are found 
in § 1A-1. 


§ 19-14. Filing and form of complaint.—The action authorized by this 
article shall be commenced by the filing of a complaint to which shall be attached, 
as an exhibit, a true copy of the allegedly harmful material. The complaint shall: 


(1) Be directed against such material by name, description, volume, and 
issue, as appropriate ; 

(2) Allege that such material is harmful to minors; 

(3) Designate as respondents, and list the names and all known addresses 
of any person in this State preparing, selling, offering, commercially 
distributing or disseminating in any manner such material to minors, 
or possessing such material with the apparent intent to offer to sell or 
commercially distribute or disseminate in any manner such material 
to minors; 

(4) Seek an adjudication that such material is harmful to minors; and 

(5) Seek a permanent injunction against any respondent prohibiting him 
from selling, commercially distributing, or disseminating in any man- 
ner such material to minors or from permitting minors to inspect such 
material. (1969, c. 1215, s. 1.) 
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§ 19-15. Examination by the court; probable cause; service of sum- 
mons.—(a) Upon the filing of a complaint pursuant to this Article, the solicitor 
shall present the same together with attached exhibits, as soon as practicable to the 
court for its examination and reading. 

(b) If, after such examination and reading, the court finds no probable cause 
to believe such material to be harmful to minors, the court shall cause an endorse- 
ment to that effect to be placed and dated upon the complaint and shall thereupon 
dismiss the action. 

(c) If, after such examination and reading, the court finds probable cause to 
believe such material to be harmful to minors, the court shall enter an order ‘to 
that effect whereupon it shall be the responsibility of the solicitor promptly to 
cause the clerk of the superior court to issue summonses together with copies of 
said order and said complaint as are needed for the service of the same upon re- 
spondents. Service of such summons, order and complaint shall be made upon 
each respondent thereto in any manner provided by law for the service of civil 
process.’ (1969, c: 1215, s. 15 1971, c. 528, s. 8.) 

Editor’s Note. — The 1971 amendment, (a) and in the first sentence of subsection 


effective Oct. 1, 1971, deleted “or prose-  (c). 
cutor” following “solicitor” in subsection 


§ 19-16. Appearance and answer; default judgment.—(a) On or be- 
fore the return date specified in the summons issued pursuant to this article, or 
within fifteen days after the service of such summons, or within fifteen days after 
receiving actual notice of the issuance of such summons, the author, publisher or 
any person interested in sending or causing to be sent, bringing or causing to be 
brought, into this State for sale or distribution or disseminating in any manner, 
or any person in this State preparing, selling, offering, exhibiting or commercially 
distributing, or disseminating in any manner or possessing with intent to sell, 
offer or commercially distribute or exhibit or disseminate in any manner the 
material attached as an exhibit to the endorsed complaint, may appear and may 
intervene as a respondent and file an answer. 


(b) If, after service of summons has been effected upon all respondents, no 
person appears and files an answer on or before the return date specified in the 
summons, the court may forthwith adjudge whether the material so exhibited to 
the endorsed complaint is harmful to minors and enter an appropriate final judg- 
ment. (1969, c. 1215, s: 1.) 


§ 19-17. Trial—(a) Upon the expiration of the time for filing answers 
by all respondents, but not later than the return date specified in the summons, 
the court shall, upon its own motion, or upon the application of any party who 
has appeared and filed an answer, set a date for the trial of the issues joined. 


(b) Any respondent named in the complaint, or any person who becomes a 
respondent by virtue of intervention pursuant to this article, shall be entitled to a 
trial of the issues within one day after joinder of issue. A decision shall be ren- 
ap by os court or jury, as the case may be, within two days of the conclusion 
ot the trial. 


(c) Every person appearing and answering as a respondent shall be entitled, 
upon request, to a trial of any issue by a jury. If a jury is not requested by any 
Pi respondent, the issues shall be tried by the court without a jury. (1969, c. 
1219) 8.) Ls) 


§ 19-18. Judgment; limitation to district.—(a) In the event that the 
court or jury, as the case may be, fails to find the material attached as an exhibit 
to the complaint to be harmful to minors, the court shall enter judgment ac- 
cordingly and shall dismiss the complaint. 

(b) In the event that the court or jury, as the case may be, finds the material 
attached as an exhibit to the complaint to be harmful to minors, the court shall 
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enter judgment to such eftect and may, in such judgment or in subsequent orders 
of enforcement thereof, enter a permanent injunction against any respondent pro- 
hibiting him from selling, commercially distributing, or giving away such material 
to minors or from permitting minors to inspect such material. 


(c) No interlocutory order, judgment, or subsequent order of enforcement 
thereof, entered pursuant to the provisions of this article, shall be of any force 
and effect outside the judicial district in which entered; and no such order or 
judgment shall be res judicata in any proceeding in any other judicial district. 
EL IOD, Hct, 8; 1.) 


§ 19-19. Injunctions.—(a) If the court finds probable cause to believe 
the exhibited material to be harmful to minors, and so enters an order, the court 
may, upon the motion of the solicitor, issue a temporary restraining order against 
any respondent prohibiting him from offering, selling, commercially distributing or 
disseminating in any manner such material to minors or from permitting minors to 
inspect such material. No temporary restraining order shall be granted without no- 
tice to the respondents unless it clearly appears from specific facts shown by aff- 
davit or by the verified complaint that one or more of the respondents are engaged 
in the sale, distribution or dissemination of harmful material to minors and that 
immediate and irreparable injury to the morals and general welfare of minors in 
this State will result before notice can be served and a hearing had thereon. 


(b) Every temporary restraining order shall be endorsed with the date and 
hour of issuance; shall be filed forthwith in the clerk’s office and entered of record; 
shall define the injury and state why it is irreparable and why the order was 
granted without notice; and shall expire by its own terms within such time after 
entry, not to exceed three days, as the court fixes unless within the time so fixed 
the respondent against whom the order is directed consents that it may be ex- 
tended for a longer period. 

(c) In the event that a temporary restraining order is granted without notice, 
a motion for a preliminary injunction shall be set down for hearing within two 
days after the granting of such order and shall take precedence over all matters 
except older matters of the same character; and when the motion comes on for 
hearing, the solicitor shall proceed with the application for a preliminary injunction 
and, if he does not do so, the court shall dissolve the restraining order. 

(d) No preliminary injunction shall be issued without at .east two days’ notice 
to the respondents. (1969, c. 1215, s. 1; 1971, c. 528, s. 8.) 

Editor’s Note. — The 1971 amendment, sentence of subsection (a) and in subsec- 
effective Oct. 1, 1971, deleted “or prose- tion (c). 
cutor” following “solicitor” in the first 


§ 19-20. Contempt; defenses; extradition.—(a) Any respondent, or 
any officer, agent, servant, employee or attorney of such respondent, or any person 
in active concert or participation by contract or arrangement with such respondent, 
who receives actual notice by personal service or otherwise of any restraining order 
or injunction entered pursuant to this article, and who shall disobey any of the 
provisions thereof, shall be guilty of contempt of court and upon conviction after 
notice and hearing shall be sentenced as provided by law. 


(b) No person shall be guilty of contempt pursuant to this section: 

(1) For any sale, distribution or dissemination to a minor where such per- ° 

son had reasonable cause to believe that the minor involved was eigh- 

teen years old or more, and such minor exhibited to such person a 

draft card, driver’s license, birth certificate or other official or ap- 

parently official document purporting to establish that such minor was 
eighteen years old or more; 

(2) For any sale, distribution or dissemination where a minor is accompanied 

by a parent or guardian, or accompanied by an adult and such person 
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has no reason to suspect that the adult accompanying the minor is 
not the minor’s parent or guardian; 

(3) Where such person is a bona fide school, museum or public library or 
is acting in his capacity as an employee of such organization or as a 
retail outlet affiliated with and serving the educational purposes of 
such organization. 


(c) In the event that any person found guilty of contempt pursuant to this 
section cannot be found within this State, the executive authority of this State 
shall, unless such person shall have appealed from the judgment of contempt and 
such appeal has not been finally determined, demand his extradition from the ex- 
ecutive authority of the state in which such person may be found, pursuant to the 
law of this State. (1969, c. 1215, s. 1.) 


of 19-21: Repealed by Session Laws 1971, c. 528, s. 9, effective October 1, 
1971. 
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Chapter 19A. 


Protection of Animals. 


Sec. Sec. 
19A-1. Definitions. 19A-3. Preliminary injunction or restrain- 
19A-2. Purpose. ing order. 


19A-4. Permanent injunction. 


_§ 19A-1. Definitions.—For the purposes of this chapter the following defi- 
nition of terms shall be applicable: 


(1) The terms “animals” and “dumb animals” shall be held to include every 
useful living creature. 

(2) The term “cruelty” shall be held to include every act, omission or ne- 
glect whereby unjustifiable physical pain, suffering or death is caused or 
permitted; but such term shall not be construed to prohibit lawful 
taking or attempting to take game animals or birds as allowed by law, 
provided further that such term shall not include activities sponsored 
by agencies or institutions conducting bio-medical research or training 
or for sport as provided by the laws of North Carolina. 

(3) The term “person” as used herein shall be held to include any persons, 
firm or corporation, including any nonprofit corporation, such as a 
society for the prevention of cruelty to animals. (1969, c. 831.) 


§ 19A-2. Purpose.—lIt shall be the purpose of this chapter to provide a civil 
remedy for the protection and humane treatment of animals in addition to any 
criminal remedies that are available and it shall be proper in any action to combine 
causes of action against one or more defendants for the protection of one or more 
animals. A real party in interest as plaintiff shall be held to include any “person” 
as hereinbefore defined even though such person does not have a possessory or 
ownership right in an animal; a real party in interest as defendant shall include any 
person who owns or has possession of an animal. (1969, c. 831.) 


§ 19A-3. Preliminary injunction or restraining order.—Upon the filing 
of a verified complaint in superior court in the county in which cruelty to an animal 
has allegedly occurred, and upon petition for a preliminary injunction or temporary 
restraining order, the resident judge or any judge holding a regular or special ses- 
sion of court may in the court’s discretion issue such preliminary injunction or 
temporary restraining order, the duration of which shall be 20 days. Such injunc- 
tion or restraining order may in the discretion of the court issue without prior 
notice to any person named as a defendant in the verified complaint, if service of 
process cannot be obtained, and such injunction may issue immediately and as 
soon as practicable be served upon every person named as a defendant. Every such 
preliminary injunction or restraining order, if the petition or complaint so requests, 
may in the discretion of the court give plaintiff the right to temporarily correct 
the condition giving rise to the cruel treatment of an animal; and if it shall appear 
upon the face of the complaint or verified petition, that the condition giving rise to 
the cruel treatment of an animal requires that plaintiff take custody of an animal, 
then it shall be proper for the court in its discretion in the order to allow plaintiff 
to take possession of the animal. (1969, c. 831; 1971, c. 528, s. 10.) 

Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted “session” 
for “term” in the first sentence. 


§ 19A-4. Permanent injunction.—On the date specified in a preliminary 
injunction or temporary restraining order, which date shall not be later than 20 
days from the issuance thereof, a resident superior court judge or a superior court 
judge holding a regular or special session of superior court in the county in which 
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the action is brought shall determine the merits of the action by trial without jury, 

and upon hearing such evidence as may be presented, shall enter orders as he deems 

appropriate, including the issuance of a permanent injunction or final determination 

of the custody of the animal where appropriate. (1969, c. 831; 1971, c. 528, s. 10.) 
Editor’s Note. — The 1971 amendment, 

effective Oct. 1, 1971, substituted ‘“‘session” 

for “term” near the middle of the section. 
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Chapter 20. 
Motor Vehicles. 


Article 1. 


Department of Motor Vehicles. 


Sec. 
20-3.1. Purchase of additional airplanes. 


Article 1A. 


Reciprocity Agreements as to Registra- 
tion and Licensing. 


20-4.6. Declarations of extent of reciproc- 
ity, when; deferral period for 
registration of vehicles owned by 
new residents. 


20-4.13 to 20-4.17. [Reserved.] 


Article 1B. 


Reciprocal Provisions as to Arrest of 
Nonresidents. 


20-4.18. Definitions. 

20-4.19. Issuance of citation to mnonresi- 
dent; officer to report noncom- 
pliance. 


20-4.20. Department to transmit report to 
reciprocating state; suspension 
of license for noncompliance 
with citation issued by recipro- 
cating state. 


Article 2. 


Uniform Driver’s License Act. 


20-13.1. Revocation of license of provi- 
sional licensee upon conviction 
of moving violation in connec- 
tion with accident resulting in 
personal injury or property 
damage. 

20-14. Duplicate licenses. 


20-16.2. Mandatory revocation of license 
in event of refusal to submit to 
chemical tests. 

20-16.3. Preliminary breath test. 


20-17.1. Revocation of license of mental 
incompetents, alcoholics and 
habitual users of narcotic drugs. 


20-20. Surrender of licenses. 

20-23.2. Suspension of license for convic- 
tion of traffic offense in federal 
court. 

20-28.1. Conviction of moving offense com- 
mitted while driving during pe- 
riod of suspension or revocation 
of license; departmental hear- 
ings upon recommendation of 
judge and solicitor. 

20-30. Violations of license or 
permit provisions. 


learner’s 


Sec. 
20-36. Ten-year-old convictions not con- 
sidered. 


Article 2A. 


Afflicted, Disabled or Handicapped Per- 
sons. 


20-37.2. Handicapped drivers—display of 


distinctive flags. 
20-37.3. Handicapped drivers—issuance of 
flags and cards. 
20-37.4. Handicapped d:ivers—unauthorized 
use of flag; violation of §§ 20. 
37.2 to 20-37.5. 


20-37.5. Handicapped drivers—definition. 
20-37.6. Handicapped drivers — parking 
privileges. 
Article 2B. 
Special Identification Cards for 
Nonoperators. 


20-37.7. Special identification card. 


Article 3. 
Motor Vehicle Act of 1937. 


Part 3. Registration and Certificates of 
Titles of Motor Vehicles. 
20-58. Perfection by indication of security 
interest on certificate of title. 
20-58.1. Duty of the Department upon re- 
ceipt of application for notation 
of security interest. 
20-58.2. Date of perfection. 
20-58.3. Notation of assignment of secur- 
ity interest on certificate of title. 


20-58.6. Duty of secured party to disclose 
information. 


20-58.7. Cancellation of certificate. 
20-58.8. Applicability of §§ 20-58 through 
20-58.8; use of term “‘lien’’. 

[ Repealed. ] 

Department may cause plates to 

be reflectorized. 

20-71. Altering or forging certificate of ti- 
tle, registration card or applica- 
tion, a felony; reproducing or pos- 
sessing blank certificate of title. 


20-58.9. 
20-63.1. 


Part 4. Transfer of Title or Interest. 
20-75. When transferee 1s dealer or in- 
surance company. 


20-77. Transfer by operation of law; sale 
under mechanic’s or storage lien; 
unclaimed vehicles. 
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Part 5. Issuance of Special Plates. 


Sec. 

20-81.1. Special plates for amateur radio 
and Class D citizens radio sta- 
tion operators. 


20-81.3. Special personalized registration 
plates. 

20-81.4. Free registration plates to disabled 
veterans. 


20-81.5. Civil Air Patrol plates. 


Part 6. Vehicles of Nonresidents of 


State, etc. 
20-84. Vehicles owned by State, municipal- 
ities or orphanages, etc.; certain 


vehicles operated by local chapters 
ot American National Red Cross 
Part 6.1. Rental Vehicles. 


20-84.2. Definition; reciprocity; 
sioner’s powers. 


Commis- 


Pert 7. Title and Registration Fees. 


20-87.1. Reciprocity; passenger buses op- 
erated by common carrier of 
passengers. 


20-88. Property-hauling vehicles. 

20-101. For hire vehicles to be marked. 
Part 8. Anti-Theft and Enforcement 
Provisions. 

20-114.1. Willful failure to obey traffic of- 

ficer; firemen as traffic officers. 
Part 9. The Size, Weight, Construc- 
tion and Equipment of Vehicles. 


20-122.1. Motor vehicles to be equipped 
with safe tires. 


20-128.1. Control of visible emissions. 


20-130.2. Use of amber lights on certain 
vehicles. 


20-135.4. Certain automobile safety stan- 
dards. 


20-137.1 to 20-137.5. [Reserved.] 


Part 9A. Abandoned and Derelict 
Motor Vehicles. 


20-137.6. Declaration of purpose. 

20-137.7. Definitions of words and phrases. 

20-137.8. Secretary may adopt rules and 
regulations. 

20-137.9. Removal from private property. 


20-137.10. Abandoned and derelict vehicles 
to be tagged; determination 
of value. 

20-137.11. Title to vest in State. 

20-137.12. Secretary may contract for dis- 
posal. 

20-137.13. No liability for removal. 

20-137.14. Enclosed, antique, registered and 
certain other vehicles exempt. 


Part 10. Operation of Vehicles and 
Rules of the Road. 

Sec. 

20-138. Persons under the influence of in- 

toxicating liquor. 

20-139. Persons under the 

drugs. 

20-139.1. Result of a chemical analysis ad- 
missible in evidence; presump- 
tion. 

20-140.2. Overloaded or overcrowded ve- 
hicle; persons riding on motor- 
cycles to wear safety helmets. 

20-143.1. Certain vehicles must stop at all 
railroad grade crossings. 

20-157. Approach of police, fire department 
or rescue squad vehicles or 


influence of 


ambulances; driving over fire 
hose or blocking fire-fighting 
equipment; parking, etc., near 


police, fire department, or rescue 
squad vehicle or ambulance. 


20-161. Stopping on highway prohibited; 
warning signals; removal of ve- 
hicles from public highway. 


20-162.2. Removal of unauthorized vehicles 
from private lots. 


20-162.3. Removal of unauthorized vehicles 
from gasoline service station 
premises. 


Part 12. Sentencing; Penalties. 


20-179. Penalty for driving or operating ve- 
hicle while under the influence 
of intoxicating liquor, narcotic 
drugs, or other impairing drugs; 
limited driving permits for first 
offenders. 


20-179.1. Presentence investigation of per- 
sons convicted of driving while 
under the influence of intoxi- 
cating liquor. 


Article 3A. 
Motor Vehicle Law of 1947. 


Part 2. Equipment Inspection of 
Motor Vehicles. 


20-183.2. Equipment inspection required; 
inspection certificate; one-way 
permit to move vehicle to in- 
spection station. 


20-183.8. Commissioner of Motor Vehicles 
to issue regulations subject to 
approval of Governor; penalties 
for violation; fictitious or un- 
lawful safety inspection  cer- 
tificate; thirty-day grace period 
for expired inspection certifi- 
cates. 
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Article 4. 


State Highway Patrol. 


Sec. 

20-187.1. Awards. 

20-187.2. Badges and service revolver of 
deceased or retiring members of 
State law-enforcement agencies; 
revolvers of active members, 

20-196. Statewide radio system authorized; 

use of telephone lines in emer- 
gencies. 

20-196.2. Use of airplanes to discover vio- 
lations of §§ 20-138 to 20-171; 
testimony of pilots and observ- 
ers; declaration of policy. 


Article 6. 


Giving Publicity to Highway Traffic 
Laws through the Public Schools. 
20-212. Board of Transportation to pre- 
pare digest. 

20-215. Practice to be continued; Board 
of Transportation to supply addi- 
tional copies yearly. 


Article 7. 


Miscellaneous Provisions Relating to 
Motor Vehicles. 


20-217. Motor vehicles to stop for school, 
temple, church and Sunday school 
buses in certain instances. 

20-218.1. Private and_ parochial 

buses. 

20-218.2. Speed limit for activity buses for 

nonprofit purpose. 

20-219.1. [Repealed.] 


Article 8. 


Habitual Offenders. 


Declaration of policy. 

Habitual offender defined. 

Commissioner to certify record to 
superior court. 

Solicitor to initiate court proceed- 
ing, petition. 

Service of petition, order to show 
cause. 

Hearing, procedure. 

Court’s findings, judgment. 

No new license issued for five 
years. 

Driving after judgment prohibited. 

Restoration of driving privilege. 

Appeals. 

No existing law modified. 


school 


20-220. 
20-221. 
20-222. 


20-223. 
20-224. 


20-225. 
20-226. 
20-227. 


20-228. 
20-229. 
20-230. 
20-231. 


Article 9A. 
Vehicle Safety and Financial Re- 
sponsibility Act of 1953. 


20-279.10. Custody, disposition and return 
of security; escheat. 


Motor 


Sec. 

20-279.14. Suspension to continue 
judgments satisfied. 

20-279.17. | Repealed. ] 

20-279.34. North Carolina Automobile In- 
surance Plan. 


until 


Article 12. 


Motor Vehicle Dealers and Manufacturers 
Licensing Law. 


20-305. Coercing dealer to accept com- 
modities not ordered; threaten- 
ing to cancel franchise; prevent- 
ing transfer of ownership; 
granting additional franchises; 
terminating franchises without 
good cause; preventing family 


succession. 
20-305.1. Automobile dealer warranty ob- 
ligations. 
20-305.2. Unfair methods of competition 
20-205.3. Hearing notice. 
20-305.4. Motor Vehicle Dealers’ Advi- 
sory Board. 
20-305.5. Sections 20-305, subdivisions (4) 
through (7), and 20-305.1 to 
20-305.4 not applicable to 
certain manufacturers and 
dealers. 
Article 13. 
The Vehicle Financia] Responsibility Act 
of 1957. 
20-309.1 Purchase ot automobile  insur- 


ance by minors. 

20-310. Grounds and procedure for cancel- 
lation or nonrenewal of a motor 
vehicle liability insurance policy; 
review by Commissioner of 
Insurance. 

20-310.2. Motor vehicle liability insur- 
ance; companies may not fail 
to renew solely by reason of 
age; penalties provided. 

20-311. Revocation of registration when 

financial responsibility not in ef- 
fect. 

20-316. Departmental hearings upon lapse 
of liability insurance coverage. 


Article 13A. 


Certification of Automobile Insurance 
Coverage by Insurance Companies. 
20-319.1. Company to forward certifica- 
tion within seven days after 
receipt of request. 

20-319.2. Penalty for failure to forward 
certification. 


181 


§ 20-1 GENERAL STATUTES OF NoRTH CAROLINA § 20-3.1 


Article 14 Sec. 
Driver Training School Licensing Law. hai dee Unlawful change of mileage. 
ae 20-344. Operation of vehicle with intent to 
20-328. Administration of Article. defraud. 
20-329 to 20-339. [Reserved.] 20-345. Conspiracy. — 
¢ 20-346. Lawful service, repair, or replace- 
Article 15. ment of odometer. 
Vehicle Mileage Act. 20-347. Disclosure requirements. 
20-340. Purpose. 20-348. Private civil action. 
20-341. Definitions. 20-349. Injunctive enforcement. 
20-342. Unlawful devices. 20-350. Criminal offense. 
ARTICLE 1. 


Department of Motor Vehicles. 


§ 20-1. Department of Motor Vehicles created; powers and duties. 
—A department of the government of this State, to be known as the Department 
of Motor Vehicles, is hereby created. It is the intent and purpose of this Article, 
and it shall be liberally construed to accomplish that purpose, to transfer and con- 
solidate under one administrative head in the Department of Motor Vehicles 
agencies now operated under the Department of Revenue and dealing with the 
subject of the regulation of motor vehicular traffic, whether such activities are 
at present handled directly by the Commissioner of Revenue or by the Motor Ve- 
hicle Bureau, the Auto Theft Bureau, the Division of Highway Safety, the major 
of the State Highway Patrol, the officials handling the Uniform Driver’s License 
Act; and the Department of Motor Vehicles shall succeed to and is hereby vested 
with all the powers, duties and jurisdiction now vested by law in any of said 
agencies; provided, however, all powers, duties and functions relating to the 
collection of motor fuel taxes, and the collection of the gasoline and oil inspection 
taxes, shall continue to be vested in and exercised by the Secretary of Revenue 
and wherever it is now provided by law that reports shall be filed with the Secre- 
tary or Department of Revenue as a basis for collecting the motor fuel or gasoline 
and oil inspection taxes, or enforcing any of the laws regarding the motor fuel 
or gasoline and oil inspection taxes, such reports shall continue to be made to the 
Department of Revenue and the Commissioner of Motor Vehicles shall make avail- 
able to the Secretary of Revenue all information from the files of the Department 
of Motor Vehicles which the Secretary of Revenue may request to enable him to 
better enforce the law with respect to the collection of such taxes: Provided, fur- 
ther, nothing in this Article shall deprive the Utilities Commissioner of any of the 
duties or powers now vested in him with regard to the regulation of motor ve- 
hicle carriers. (1941, c. 36, s: 1; 1949, c. 1167; 1973, c. 476,05. 00a 

Editor’s Note.— State Government Reorganization.—The 
The 1973 amendment, effective July 1, Department of Motor Vehicles was trans- 
1973, substituted “Secretary of Revenue” ferred to the Department of Transporta- 
for “Commissioner of Revenue” in three tion and Highway Safety by § 143A-100, 
places and “Secretary or Department of enacted by Session Laws 1971, c. 864. 
Revenue” for “Commissioner or Depart- 
ment of Revenue” in one place. 


§ 20-3.1. Purchase of additional airplanes.—The Department of Motor 
Vehicles shall not purchase additional airplanes without the express authorization 
of the General Assembly. (1963, c. 911, s. 1%; 1971, c. 198.) 


Editor’s Note. — The 1971 amendment 
deleted “or use” following “purchase.” 
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ARTICLE 1A. 
Reciprocity Agreements as to Registration and Licensing. 


§ 20-4.4. Authority for reciprocity agreements; provisions; reci- 
procity standards.—(a) The Commissioner may enter into an agreement or 
arrangement for interstate or intrastate operations with the duly authorized rep- 
resentatives of another jurisdiction, granting to vehicles or to owners of vehicles 
which are properly registered or licensed in such jurisdiction and for which evi- 
dence of compliance is supplied, benefits, privileges and exemptions from the pay- 
ment, wholly or partially, of any taxes, fees, or other charges imposed upon such 
vehicles or owners with respect to the operation or ownership of such vehicles un- 
der the laws of this State. Such an agreement or arrangement shall provide that 
vehicles properly registered or licensed in this State when operated upon high- 
ways of such other jurisdiction shall receive exemptions, benefits and privileges of 
a similar kind or to a similar degree as are extended to vehicles properly registered 
or licensed in such jurisdiction when operated in this State. Each such agreement 
or arrangement shall, in the judgment of the Commissioner, be in the best interest 
of this State and the citizens thereof and shall be fair and equitable to this State 
and the citizens thereof, and all of the same shall be determined on the basis and 
recognition of the benefits which accrue to the economy of this State from the un- 
interrupted flow of commerce. 


(1971, c. 588.) 


Editor’s Note. — The 1971 amendment As subsection (b) was not changed by 
inserted “for interstate or intrastate op- the amendment, it is not set out. 
erations” in the first sentence of subsection 
(a). 


§ 20-4.6. Declarations of extent of reciprocity, when; deferral 
period for registration of vehicles owned by new residents. — In the ab- 
sence of an agreement or arrangement with another jurisdiction, the Commissioner 
may examine the laws and requirements of such jurisdiction and declare the extent 
and nature of exemptions, benefits and privileges to be extended to vehicles prop- 
erly registered or licensed in such other jurisdiction, or to the owners of such 
vehicles, which shall, in the judgment of the Commissioner, be in the best interest 
of this State and the citizens thereof and which shall be fair and equitable to this 
State and the citizens thereof, and all of the same shall be determined on the 
basis and recognition of the benefits which accrue to the economy of this State 
from the uninterrupted flow of commerce. 

It is hereby provided that the owner of a private passenger vehicle who takes 
up residence in North Carolina on a permanent or temporary basis shall be exempt 
from the provisions of registration for a period ot 30 days from the date that 
either permanent or temporary residence is established in North Carolina provided 
that his vehicle is properly licensed in the jurisdiction of which he is a resident 
or a former resident. (1961, c. 642, s. 1; 1967, c. 1166.) 

Editor’s Note. — The 1967 amendment 
added the second paragraph. 


§§ 20-4.13 to 20-4.17: Reserved for future codification purposes. 


ARTICLE 1B. 
Reciprocal Provisions as to Arrest of Nonresidents. 


§ 20-4.18. Definitions.—Unless the context otherwise requires, the follow- 
ing words and phrases, for the purpose of this Article, shall have the following 
meanings : 

(1) Citation—Any citation, summons, ticket, or other document issued by a 
law-enforcement officer for the violation of a traffic law, ordinance, 
rule or regulation. 
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(2) Collateral or Bond.—Any cash or other security deposited to secure an 
appearance following a citation by a law-enforcement officer. 

(3) License-—Any operator’s or chauffeur’s license or any other license, 
permit, or privilege to operate a motor vehicle. 

(4) Nonresident——A person who is a resident of or holds a license issued by 
a reciprocating state. 

(5) Personal Recognizance. — A signed agreement by a nonresident that he 
will comply with the terms of the citation issued to him. 

(6) Reciprocating State—Any state or other jurisdiction which extends by 
its laws to residents of North Carolina substantially the rights and 
privileges provided'by this Article. 

(7) State—The State of North Carolina. (1973, c. 736.) 


§ 20-4.19. Issuance of citation to nonresident; officer to report non- 
compliance.—(a) Notwithstanding other provisions of this Chapter, a law-en- 
forcement officer observing a violation of this Chapter or other traffic regulation by 
a nonresident shall issue a citation as appropriate and shall not, subject to the 
provisions of subsection (b) of this section, require such nonresident to post col- 
lateral or bond to secure appearance for trial, but shall accept such nonresident’s 
personal recognizance ; provided, however, that the nonresident shall have the right 
upon request to post collateral or bond in a manner provided by law and in such 
case the provisions of this Article shall not apply. 

(b) No nonresident shall be entitled to be released on his personal recognizance 
if the offense is one which would result in the suspension or revocation of a person’s 
license under the laws of this State. 

(c) Upon the failure of the nonresident to comply with the citation, the law- 
enforcement officer shall obtain a warrant for his arrest and shall report the non- 
compliance to the Department. The report of noncompliance shall clearly identify 
the nonresident ; describe the violation, specifying the section of the statute, code, 
or ordinance violated ; indicate the location and date of offense; identify the vehicle 
involved; bear the signature of the law-enforcement officer; and contain a copy of 
the personal recognizance signed by the nonresident. (1973, c. 736.) 


§ 20-4.20. Department to transmit report to reciprocating state; 
suspension of license for noncompliance with citation issued by recip- 
rocating state.—(a) Upon receipt of a report of noncompliance, the Depart- 
ment shall transmit a certified copy of such report to the official in charge of the 
issuance of licenses in the reciprocating state in which the nonresident resides or 
by which he is licensed. é 

(b) When the licensing authority of a reciprocating state reports that a person 
holding a North Carolina license has failed to comply with a citation issued in such 
state, the Commissioner shall forthwith suspend such person’s license. The order 
of suspension shall indicate the reason for the order, and shall notify the person 
that his license shall remain suspended until he has furnished evidence satisfactory 
to the Commissioner that he has complied with the terms of the citation which was 
the basis for the suspension order by appearing before the tribunal to which he 
was cited and complying with any order entered by said tribunal. 

(c) A copy of any suspension order issued hereunder shall be furnished to the 
licensing authority of the reciprocating state. 

(d) The Commissioner shall maintain a current listing of reciprocating states 
hereunder. Such lists shall from time to time be disseminated among the appro- 
priate departments, divisions, bureaus, and agencies of this State; the principal 
law-enforcement officers of the several counties, cities, and towns of this State; 
and the licensing authorities in reciprocating states. 

(e) The Commissioner shall have the authority to execute or make agreements, 
arrangements, or declarations to carry out the provisions of this Article. (1973, c. 
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ARTICLE 2. 


Uniform Driver's License Act. 


§ 20-6. Definitions.—Terms used in this Article shall be construed as fol- 
lows, unless another meaning is clearly apparent from the language or context or 
unless such construction is inconsistent with the manifest intention of the legis- 
lature. 

“Chauffeur” shall mean every person who is employed by another for the prin- 
cipal purpose of driving a motor vehicle and every person who drives any motor 
vehicle when in use for the transportation of persons or property for compensa- 
tion and the driver, other than the owner of a private hauler, of any property- 
hauling vehicle or combination of vehicles licensed for more than 26,000 pounds 
gross weight and the driver of any passenger-carrying vehicle of over nine-passen- 
ger capacity except the driver of a church bus, farm bus, school bus or an activity 
bus for a nonprofit organization when such bus is being operated for a nonprofit 
purpose, who holds a valid operator’s license. Those under 20 years of age must 
be certified and licensed to operate a North Carolina school bus. Nothing in this 
section shall be construed to eliminate the requirement of G.S. 20-218 that any 
person operating a school activity bus must hold either a school bus driver’s cer- 
tificate or a chauffeur’s license. 


“Department” shall mean the Department of Motor Vehicles. 


“Highway” shall include any trunk line highway, State aid road or other pub- 
lic highway, road, street, avenue, alley, driveway, parkway, or place, under the 
control of the State or any political subdivision thereof, dedicated, appropriated 
or opened to public travel or other use. 

“Motor vehicle” shall mean every vehicle which is self-propelled and every ve- 
hicle which is propelled by electric power obtained from trolley wires but not 
operated upon rails, and every vehicle designed to run upon the highways which 
is pulled by a self-propelled vehicle. 


“Nonresident” shall mean any person whose legal residence is in some state 
other than North Carolina or in a foreign country. 


“Operator” shall mean any person other than a “chauffeur” who shall operate 
a motor vehicle or who shall be in the driver’s seat of a motor vehicle when the 
engine is running or who shall steer or direct the course of a motor vehicle which 
is being towed or pushed by another motor vehicle. 


“Person” shall include any individual, corporation, association, copartnership, 
company, firm or other aggregation of individuals. 

“Vehicle” shall include any device suitable for use on the highways for the con- 
veyance, drawing or other transportation of persons or property, except those pro- 
pelled or drawn by muscular power or those used exclusively upon tracks. 

As applied to operators’ and chauffeurs’ licenses issued under this Article, the 
words: 

“Cancelled” shall mean that a license which was issued through error or fraud 
has been declared void and terminated. A new license may be obtained only as per- 
mitted in this Article. 

“Resident”.—Any individual who resides within this State for other than a 
temporary or transitory purpose for more than six months shall be presumed 
to be a resident of this State; but absence from the State for more than six months 
shall raise no presumption that the individual is not a resident of the State. 

“Revocation” shall mean that the licensee’s privilege to drive a vehicle is termi- 
nated for the period stated in the order of revocation. 


“Suspension” shall mean the licensee’s privilege to drive a vehicle is tempo- 
rarily withdrawn. (1935, c. 52, s. 1; 1941, c. 36; 1943, c. 787, s. 1; 1951, ¢. 1202. 
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s. 1; 1953, cc. 683, 841; 1955, c. 1187, s..1; 1957, c. 997; ISG3 CGE enone 
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Editor’s Note.— 

The first 1969 amendment inserted the 
definition of “resident.” 

The second 1969 amendment rewrote the 
exception clause to the next-to-last sen- 
tence and added the last sentence of the 
definition of “chauffeur.” 

The 1973 amendment, effective July 1, 
1973, added the third sentence in the para- 
graph defining “chauffeur.” 

Opinions of Attorney General. — Mr. 
Blaine M. Madison, Commissioner, Board 
of Juvenile Correction, 40 N.C.A.G. 394 
(1969). Major John Laws, N.C. State 
Highway Patrol, 40 N.C.A.G. 403 (1969). 


Operator, as defined by this section, 
includes a person in the driver’s seat of a 
motor vehicle when the engine is running. 
State v. Carter, 15 N.C. App. 391, 190 
S.E.2d 241 (1972). 

Period of Revocation—vThe contention 
that a revocation remains in effect not 
only throughout the period stated in the 
order of revocation but also until the per- 
son whose license was revoked applies for 
a restoration of his license and pays the 
restoration fee required is contrary to the 
definition of “revocation” in this section. 
Ennis v. Garrett, 279 N.C. 612, 184 $.E.2d 
246 (1971). 


§ 20-7. Operators’ and chauffeurs’ licenses; expiration; examina- 
tions; fees.—(a) Except as otherwise provided in § 20-8, no person shall act 
as or operate a motor vehicle over any highway in this State as a chauffeur unless 
such person has first been licensed as a chauffeur by the Department under the 
provisions of this Article. Except as otherwise provided in § 20-8, no person 
shall operate a motor vehicle over any highway in this State unless such person 
has first been licensed as an operator or a chauffeur by the Department under 
the provisions of this Article. Any person who takes up residence in this State 
on a permanent basis shall be exempt from the provisions of this subsection for 
a period of 30 days from the date that residence is established, provided he is 
properly licensed in the jurisdiction of which he is a former resident. 


(f) The operators’ licenses issued under this section shall automatically ex- 
pire on the birthday of the licensee in the fourth year following the year of is- 
suance ; and no new license shall be issued to any operator after the expiration of 
his license until such operator has again passed the examination specified in this 
section. Any operator may at any time within sixty days prior to the expiration 
of his license apply for a new license and if the applicant meets the requirements 
of this Article, the Department shall issue a new license to him. A new license 
issued within 60 days prior to the expiration of an applicant’s old license or within 
12 months thereafter shall automatically expire four years from the date of the 
expiration of the applicant’s old license. 


Any person serving in the armed forces of the United States on active duty and 
holding a valid operator’s license properly issued under this section and stationed 
outside the State of North Carolina may renew his license by making application 
to the Department by mail. Any other person, except a nonresident as defined in 
this Article, who holds a valid operator’s license issued under this section and who 
is temporarily residing outside North Carolina, may also renew by making ap- 
plication to the Department by mail. For purposes of this section “temporarily” 
shall mean not less than 30 days continuous absence from North Carolina. In 
either case, the Department may waive the examination and color photograph or- 
dinarily required for the renewal of an operator’s license, and may impose in lieu 
thereof such conditions as it may deem appropriate to each particular application ; 
provided that such license shall expire 30 days after licensee returns to North 
Carolina, and such license shall be designated as temporary. 

(i) The fee for issuance or reissuance of an operator’s license shall be three 
dollars and twenty-five cents ($3.25) and the fee for issuance or reissuance of a 
chauffeur’s license shall be four dollars and seventy-five cents ($4.75). 

(il) Any person whose operator’s or chauffeur’s license or other privilege to 
operate a motor vehicle in this State has been suspended, canceled or revoked 
pursuant to the provisions of this Chapter shall pay a restoration fee of ten dollars 
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($10.00) to the Department prior to the issuance to such person of a new oper- 
ator’s or chauffeur’s license or the restoration of such operator’s or chauffeur’s 
license or privilege, such restoration fee shall be paid to the Department in addi- 
tion to any and all fees which may be provided by law. 

(1) Any person who, except for lack of instruction in operating a motor ve- 
hicle would be qualified to obtain an operator’s license under this Article, may: 
apply for a temporary learner’s permit, and the Department shall issue such per- 
mit, entitling the applicant, while having such permit in his immediate possession, 
to drive a motor vehicle upon the highways for a period of six months. Any such 
learner’s permit may be renewed, or a new permit issued for an additional period 
of six months. Such person must, while operating a motor vehicle over the high- 
ways, be accompanied by a licensed operator or chauffeur who is actually occupy- 
ing a seat beside the driver. 

(m) The Department upon receiving proper application may in its discretion 
issue a restricted instruction permit effective for a school year or a lesser period 
to an applicant who is enrolled in a driver training program approved by the State 
Superintendent of Public Instruction even though the applicant has not yet reached 
the legal age to be eligible for an operator’s license. Such instruction permit shall 
entitle the permittee when he has such permit in his immediate possession to operate 
a motor vehicle subject to the restrictions imposed by the Department. The restric- 
tions which the Department may impose on such permits include but are not limited 
to restrictions to designated areas and highways and restrictions prohibiting opera- 
tion except when an approved instructor is occupying a seat beside the permittee. 

(n) Every operator’s or chauffeur’s license issued by the Department shall bear 
thereon the distinguishing number assigned to the licensee and color photograph 
of the licensee of a size approved by the Commissioner and shall contain the name, 
age, residence address and a brief description of the licensee, who, for the purpose 
of identification and as a condition precedent to the validity of the license, immedi- 
ately upon receipt thereof, shall endorse his or her regular signature in ink upon 
the same in the space provided for that purpose unless a facsimile of his or her 
signature appears thereon; provided the requirement that a color photograph of the 
licensee appear on the license may be waived by the Commissioner upon satisfac- 
tory proof that the taking of such photograph violates the religious convictions of 
the licensee. Such license shall be carried by the licensee at all times while engaged 
in the operation of a motor vehicle. However, no person charged with failing to 
so carry such license shall be convicted, if he produces in court an operator’s or 
chauffeur’s license theretofore issued to him and valid at the time of his arrest. 

(o) Any person convicted of violating any provision of this section shall be 
guilty of a misdemeanor and punished in the discretion of the court: Provided, 
that no person shall be convicted of operating a motor vehicle without an operator’s 
or chauffeur’s license if he produces in court at the time of his trial upon such 
charge an expired operator’s or chauffeur’s license and a renewal operator’s or 
chauffeur’s license issued to him within 30 days of the expiration date of the ex- 
pired license and which would have been a defense to the charge had it been 
issued prior to the time of the alleged offense. (1935, c. 52, s. 2; 1943, c. 649, 
ined a7 eet + 1947)'c, 1067; s. 10; 1949,, c:. 583, ss. 9, 103-05 826, ss..1,.2; 
Bont na? sen] 27°C, 1196, ss. 1-3; 1953, cc. 839, 1284,.,13113:1955,:c..118/, 
See te tO57.¢, 1225 - 1963, cc. 754, 1007,,1022;. 1965, 'c, 410,'s..5; 1967, c. 509; 
eeeisa ©7835, s. 1*c. 86571971, c. 158; 1973, ec. 73,, 705.) 


Cross Reference—As to jurisdiction of 
prosecution under this section, see notes 
to §§ 7A-271 and 7A-272. 

Editor’s Note.— 

The 1967 amendment, effective Jan. 1, 
1968, inserted “and color photograph” in 
the second paragraph of subsection (f), in- 
creased the fees in subsection (i) from 
$2.50 to $3.25 and $4.00 to $4.75, respec- 


tively, and inserted “and color photograph 
of the licensee of a size approved by the 
Commissioner” in the first sentence of 
subsection (n). 

The first 1969 amendment rewrote the 
second paragraph of subsection (f). 

The second 1969 amendment, effective 
July 1, 1969, added subsection (il). 

The third 1969 amendment, substituted 
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“approved by the State Superintendent of 
Public Instruction” for “as provided for 
in G.S. 20-88.1” in the first sentence of 
present subsection (m). Present subsec- 
tion (m) was formerly subsection (l-1). 
Former subsections (m) and (n) have 
been designated (n) and (0). 

The 1971 amendment, effective July 1, 
1971, substituted “six months” for “thirty 
(30) days” in the first and second sen- 
tences of subsection (1). 

Editor’s Note.— 

The first 1973 amendment, effective July 
1, 1973, added the last sentence of subsec- 
tion (a). 

The second 1973 amendment added the 
proviso to the first sentence of subsection 
(n). 

As the rest of the section was not 
changed by the amendments, only subsec- 
tions (a), (f), (i), (i1), (1), (m), (n) and 
(o) are set out. 

This section and § 20-35, being in pari 
materia, must be construed together, and, 
if possible, they must be reconciled and 
harmonized. State v. Tolley, 271 N.C. 459, 
156 S.E.2d 858 (1967). 

Subsection (il) of this section does not 
expressly extend the period of a suspen- 
sion, cancellation or revocation; it merely 
provides for the payment of a fee for an 
administrative act by the Department. 
Ennis v. Garrett, 279 N.C. 612, 184 S.E.2d 
246 (1971). 

The contention that a revocation remains 
in effect not only throughout the period 
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stated in the order of revocation but also 
until the person whose license was revoked 
applies for a restoration of his license and 
pays the restoration fee required by sub- 
section (il) of this section is contrary to 
the definition of “revocation” in § 20-6. 
Ennis v. Garrett, 279 N.C. 612, 184 S.E.2d 
246 (1971). 

Penalty.—Any person convicted of op- 
erating a motor vehicle over any highway 
in this State without having first been li- 
censed as such operator, in violation of 
subsection (a) of this section, is guilty of 
a misdemeanor; and, under subsection (n) 
and § 20-35 (b), is subject to punishment 
by imprisonment for a term of not more 
than six months. The superior court, even 
if it has jurisdiction in other respects, has 
no authority to pronounce judgment im- 
posing a prison sentence of two years for 
this criminal offense. State v. Wall, 271 
N.C. 675, 157 S.E.2d 363 (1967). 

Driving without License, Lesser Included 
Offense of Driving While License Sus- 
pended or Revoked.—See opinion of At- 
torney General to Mr. Charles B. Win- 
berry, Chief District Prosecutor, Seventh 
Judicial District, 40 N.C.A.G. 427 (1970). 

Applied in State v. Green, 266 N.C. 785, 
147 S.E.2d 377 (1966); State v. White, 
18 N.C. App. 31, 195 S.E.2d 576 (1973). 

Cited in State v. White, 3 N.C. App. 31, 
164 S.E.2d 36 (1968); State v. Newborn, 
11 N.C. App. 292, 181 §.E.2d 214 (1971); 
State v. Baxley, 15 N.C. App. 544, 190 
S.E.2d 401 (1972). 


§ 20-8. Persons exempt from license. 


Exemption for One Driving Farm Trac- 
tor Applies Only to One Actually En- 
gaged in Farming Operations. — See opin- 


ion of Attorney General to LTC Charles 
B. Pierce, N.C. State Highway Patrol, 41 
N.C.A.G. 832 (1972). 


§ 20-9. What persons shall not be licensed. 


(b) The Department shall not issue an operator’s or chauffeur’s license to any 
person whose license, either as operator or chauffeur, has been suspended or re- 
voked during the period for which the license was suspended or revoked. 

(d) No operator’s or chauffeur’s license shall be issued to any applicant who 


has been previously adjudged insane or an idiot, imbecile, or feebleminded, and 
who has not at the time of such application been restored to competency by judicial 
decree or released from a hospital for the insane or feebleminded upon a certificate 
of the superintendent that such person is competent, nor then unless the Depart- 
ment is satisfied that such person is competent to operate a motor vehicle with 
safety to persons and property. 


(g) The Department may issue an operator’s or chauffeur’s license to any ap- 
plicant covered by subsection (e) of this section under the following conditions: 


(1) The Department may issue a license to any person who is afflicted with 
or suffering from physical or mental disability set out in subsection 
(e) of this section who is otherwise qualified to obtain a license, pro- 
vided such person submits to the Department a certificate in the form 
prescribed in subdivision (2). Unless sooner revoked, suspended or 
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cancelled, such license continues in force as long as the licensee pre- 
sents to the Department one year from the date of issuance of such 
license and at yearly intervals thereafter a certificate in the form pre- 
scribed in subdivision (2), provided the Commissioner may require 
the submission of such certificate at six months intervals where in his 
opinion public safety demands. In no event shall a license issued pur- 
suant to this section be valid beyond the birthday of the licensee in the 
fourth year following the year of issuance, at which time the license is 
subject to renewal. 


(2) The Department shall not issue a license pursuant to this section unless 


the applicant has submitted to a physical examination by a physician 
or surgeon duly licensed to practice medicine in this State and unless 
such examining physician or surgeon has completed and signed the 
certificate required by subdivision (1). Such certificate shall be devised 
by the Commissioner with the advice of qualified experts in the field of 
diagnosing and treating physical and mental disorders as he may select 
to assist him and shall be designed to elicit the maximum medical in- 
formation necessary to aid in determining whether or not it would be 
a hazard to public safety to permit the applicant to operate a motor 
vehicle, including, if such is the fact, the examining physician’s state- 
ment that the applicant is under medication and treatment and that 
such person’s physical or mental disability is controlled. The certifi- 
cate shall contain a waiver of privilege and the recommendation of the 
examining physician to the Commissioner as to whether a license 
should be issued to the applicant. 


(3) The Commissioner is not bound by the recommendation of the examining 


physician but shall give fair consideration to such recommendation in 
exercising his discretion in acting upon the application, the criterion 
being whether or not, upon all the evidence, it appears that it is safe 
to permit the applicant to operate a motor vehicle. The burden of proof 
of such fact is upon the applicant. In deciding whether to issue or deny 
a license, the Commissioner may be guided by opinion of experts in 
the field of diagnosing and treating the specific physical or mental dis- 
order suffered by an applicant and such experts may be compensated 
for their services on an equitable basis. The Commissioner may also 
take into consideration any other factors which bear on the issue of 
public safety. 


(4) Whenever a license is denied by the Commissioner, such denial may be 


reviewed by a reviewing board upon written request of the applicant 
filed with the Department within 10 days after receipt of such denial. 
The reviewing board shall consist of the Commissioner or his autho- 
rized representative and four persons designated by the chairman of 
the Commission for Health Services. The persons designated by the 
chairman of the Commission for Health Services shall be either mem- 
bers of the Commission for Health Services or physicians duly licensed 
to practice medicine in this State. The members so designated by the 
chairman of the Commission for Health Services shall receive the same 
per diem and expenses as provided by law for members of the Com- 
mission for Health Services, which per diem and expenses shall be 
charged to the same appropriation as per diems and expenses for mem- 
bers of the Commission for Health Services. The Commissioner or his 
authorized representative, plus any two of the members designated by 
the chairman of the Commission for Health Services, constitute a quo- 
rum. The procedure for hearings authorized by this section shall be as 
follows : 
a. Applicants shall be afforded an opportunity for hearing, after rea- 
sonable notice of not less than 10 days, before the review board 
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established by subdivision (4). The notice shall be in writing 
and shall be delivered to the applicant in person or sent by 
certified mail, with return receipt requested. The notice shall 
state the time, place, and subject of the hearing. 


b. The review board may compel the attendance of witnesses and the 


production of such books, records and papers as it desires at a 
hearing authorized by the section. Upon request of an applicant, 
a subpoena to compel the attendance of any witness or a sub- 
poena duces tecum to compel the production of any books, 
records, or papers shall be issued by the board. Subpoenas shall 
be directed to the sheriff of the county where the witness re- 
sides or is found and shall be served and returned in the same 
manner as a subpoena in a criminal case. Fees of the sheriff and 
witnesses shall be the same as that allowed in the district court 
in cases before that court and shall be paid in the same manner 
as other expenses of the Department of Motor Vehicles are 
paid. In any case of disobedience or neglect of any subpoena 
served on any person, or the refusal of any witness to testify 
to any matters regarding which he may be lawfully interro- 
gated, the district court or superior court where such disobedi- 
ence, neglect or refusal occurs, or any judge thereof, on ap- 
plication by the board, shall compel obedience or punish as for 
contempt. 


c. A hearing may be continued upon motion of the applicant for good 


cause shown with approval of the board or upon order of the 
board. 


d. The board shall pass upon the admissibility of evidence at a 


hearing but the applicant affected may at the time object to the 
board’s ruling, and, if evidence offered by an applicant is re- 
jected the party may proffer the evidence, and such proffer shall 
be made a part of the record. The board shall not be bound by 
common law or statutory rules of evidence which prevail in 
courts of law or equity and may admit and give probative value 
to evidence which possesses probative value commonly accepted 
by reasonably prudent men in the conduct of their affairs. They 
may exclude incompetent, immaterial, irrelevant and unduly 
repetitious evidence. Uncontested facts may be stipulated by 
agreement between an applicant and the board and evidence re- 
lating thereto may be excluded. All evidence, including records 
and documents in the possession of the Department of Motor 
Vehicles or the board, of which the board desires to avail itself 
shall be made a part of the record. Documentary evidence may 
be received in the form of copies or excerpts, or by incorporation 
by reference. The board shall prepare an official record, which 
shall include testimony and exhibits. A record of the testimony 
and other evidence submitted shall be taken, but it shall not be 
necessary to transcribe shorthand notes or electronic recordings 
unless requested for purposes of court review. 


e. Every decision and order adverse to an applicant shall be in 


writing or stated in the record and shall be accompanied by find- 
ings of fact and conclusions of law. The findings of fact shall 
consist of a concise statement of the board’s conclusions on each 
contested issue of fact. Counsel for applicant, or applicant, if he 
has no counsel, shall be notified of the board’s decision in person 
or by registered mail with return receipt requested. A copy of 
the board’s decision with accompanying findings and conclu- 
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sions shall be delivered or mailed upon request to applicant’s 
attorney of record or to applicant, if he has no attorney. 

f. Actions of the reviewing board are subject to judicial review as 
provided under Article 33 of Chapter 143 of the General Stat- 


utes. 


g. An applicant or licensee who has been denied a license pursuant 
to a hearing before the board may not file a new application until 
the expiration ot two years after the date of such denial by the 


board. 


h. All records and evidence collected and compiled by the Depart- 
ment and the reviewing board shall not be considered public 
records within the meaning of Chapter [section] 132-1, and 
following, of the General Statutes of North Carolina and may 
be made available to the public only upon an order of a court of 
competent jurisdiction. All information furnished by or on be- 
half of an applicant under this section shall be without prejudice 
and shall be for the use of the Department, the reviewing board 
or the court in administering this section and shall not be used 
in any manner as evidence, or for any other purposes in any trial, 


civil or criminal. 


(h) The Department shall not issue an operator’s or chauffeur’s license to an 
applicant who is the holder of any license to drive issued by another state, district 
or territory of the United States and currently in force, unless the applicant sur- 
renders such license or licenses ; provided, this section shall not apply to nonresident 
military personnel or members of their household. (1935, c. 52, s. 4; 1951, c. 542, 
mos 19950. 775; 1955, c. 1187, s. 7: 1967; cc: 961,_966; 1971, ¢: 152: ¢. 528) ’s. 


11; 1973, cc. 135, 441; c. 476, s. 128.) 


Editor’s Note.—The first 1967 amend- 
ment struck out “grand mal epileptic” fol- 
lowing “imbecile” near the beginning of 
subsection (d). 

The second 1967 amendment added sub- 
section (g). 

The first 1971 amendment, effective July 
1, 1971, substituted “certified” for “regis- 
tered” in the second sentence of subsection 
(g) (4)a. 

The second 1971 amendment, effective 
Oct. 1, 1971, deleted “county recorder’s 
court or” preceding “district court” in the 
fourth sentence of subsection (g)(4)b. 

The first 1973 atnendment, effective July 
1, 1973, added subsection (h). 

The second 1973 amendment, effective 
July 1, 1973, substituted “suspended or re- 
voked during the period for which the li- 
cense was suspended or revoked” for “re- 
voked under the provisions of this Article, 
until the expiration of one year after such 
license was revoked” at the end of subsec- 
tion (b). 

The third 1973 amendment, effective 
July 1, 1973, substituted “Commission for 
Health Services” for “State Board of 
Health” throughout the introductory para- 
graph of subdivision (g) (4). 

As the rest of the section was not 
changed by the amendments, it is not set 
out. 


The word “section” in brackets in para- 
graph h of subdivision (4), subsection (g), 
is suggested as a correction of “chapter,” 
which appears in the 1967 Session Laws. 

For note on reporting patients for re- 
view of driver’s license, see 48 N.C.L. Rev. 
1003 (1970). 

Epilepsy.—Prior to 1967, subsection (d) 
of this section prohibited the licensing of 
anyone who had been diagnosed as having 
grand mal epilepsy. In 1967 this section 
was amended to delete the words “grand 
mal epileptic.” Ormond v. Garrett, 8 N.C. 
App. 662, 174 S.E.2d 371 (1970). 

Where the Medical Review Board found 
as a fact that the petitioner had been suf- 
fering from epilepsy since 1951 but that his 
condition was controlled medically, and 
then proceeded to deny him driving privi- 
leges without making a finding that the 
petitioner is afflicted with or suffering from 
“such physical or mental disability or dis- 
ease as will serve to prevent such person 
from exercising reasonable and ordinary 
control over a motor vehicle while oper- 
ating the same upon the highways,” the 
Board was without authority to deny the 
petitioner his driving privileges. Ormond y. 
Garrett, 8 N.C. App. 662, 174 S.E.2d 371 
(1970). 

Out-of-State Suspension as Basis for 
Revocation.—Under this section the De- 
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partment of Motor Vehicles must apply trolled by the laws of that state at the time 
the period of revocation of the other state, the offense was committed. Parks v. How- 
since the person was a resident of the land, 4 N.C. App. 197, 166 S.E.2d 701 
other state and was subject to and con- (1969). 


§ 20-10. Age limits for drivers of public passenger-carrying ve- 
hicles.—It shall be unlawful for any person, whether licensed under this Article 
or not, who is under the age of 18 years to drive a motor vehicle while in use as a 
public passenger-carrying vehicle. For purposes of this section, an ambulance 
when operated for the purpose of transporting persons who are sick, injured, or 
otherwise incapacitated shall not be treated as a public passenger-carrying vehicle. 

No person 14 years of age or under, whether licensed under this Article or not, 
shall operate any road machine, farm tractor or motor driven implement of hus- 
bandry on any highway within this State. Provided any person may operate a road 
machine, farm tractor, or motor driven implement of husbandry upon a highway 
adjacent to or running in front of the land upon which such person lives when 
said person is actually engaged in farming operations. (1935, c. 52, s. 5; 1951, c. 
704 1967 7c: 040; Sates ic. 2ol,s, 1.) 


Editor’s Note. — The 1967 amendment The 1971 amendment substituted “18” for 
added the second sentence of the first “twenty-one” in the first sentence. 
paragraph. 


§ 20-11. Application of minors.—(a) The Department shall not grant the 
application of any minor between the ages of sixteen (16) and eighteen (18) years 
for an operator’s license or a learner’s permit unless such application 1s signed both 
by the applicant and by the parent, guardian, husband, wife or employer of the 
applicant, or, if the applicant has no parent, guardian, husband, wife or employer 
residing in this State, by some other responsible adult person. It shall be unlawtul 
for any person to sign the application of a minor under the provisions of this section 
when such application misstates the age of the minor and any person knowingly 
violating this provision shall be guilty of a misdemeanor. 

The Department shall not grant the application of any minor between the ages 
of sixteen (16) and eighteen (18) years for an operator’s license unless such 
minor presents evidence of having satisfactorily completed the driver training and 
safety education courses offered at the public high schools as provided in G.S 20- 
88.1 or upon having satisfactorily completed a course of driving instruction offered 
at a licensed commercial driver training school or an approved nonpublic secondary 
school, provided instruction offered in such schools shall be approved by the State 
Commissioner of Motor Vehicles and the State Superintendent of Public Instruc- 
tion and all expenses for such instruction shall be paid by the persons enrolling in 
such courses and/or by the schools offering them. 

(b) The Department may grant an application for a limited learner’s permit of 
any minor under the age of 16, who otherwise meets the requirements of licensing 
under this section, when such application is signed by both the applicant and his or 
her parent or guardian or some other responsible adult with whom the applicant 
resides and is approved by the Department of Motor Vehicles. Such limited 
learner’s permit shall entitle the applicant, while having such permit in his im- 
mediate possession, to drive a motor vehicle upon the highways for a period of six 
months, while such minor is accompanied by a parent, guardian, or other person 
approved by the Department, who is licensed under this Chapter to operate a motor 
vehicle and who is actually occupying a seat beside the driver. Provided, however, 
a limited learner’s permit as herein provided shall be issued only to those appli- 
cants who have reached the age of 15 years. In the event a minor who has been 
issued a limited learner’s permit under this subsection operates a motor vehicle in 
violation of any provision herein, the permit shall be cancelled. 

Provided a driver who holds a learner’s permit only shall not be deemed a male 
operator under age 25 for the purpose of determining the insurance premium rate 
for persons insured under automobile property damage and bodily injury liability 
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insurance policies. (1935, c. 52, s. 6; 1953, c. 355; 1955, c. 1187, s. 8; 1963, c. 968, 
ss. 2, 2A; 1965, c. 410, s. 3; c. 1171; 1967, c. 694; 1969, c. 37; 1973, c. 191, ss. 1, 2; 


c. 664, ss. 1, 2.) 

Editor’s Note.— 

The 1967 amendment, effective July 1, 
1967, added to the second paragraph of 
subsection (a) the provisions following 
the reference to G.S. 20-88.1. 

The 1969 amendment deleted “during 
daylight hours’ following “highways” in 
the second sentence of subsection (b). 

The first 1973 amendment, effective July 
1, 1973, substituted “15 years” for “fifteen 
and one-half years” at the end of the third 
sentence of the first paragraph of subsec- 


sentence identical to the second paragraph 
of the section as set out above. 

The second 1973 amendment rewrote 
the first paragraph of subsection (b), in- 
corporating the change made in the third 
sentence by the first 1973 amendment, and 
added the second paragraph of subsection 
(b), which is identical to the sentence 
added to the first paragraph by the first 
ainendment. 

Subsection (b) is set out above as it ap- 
pears in the second 1973 amendatory act. 


tion (b) and added to that paragraph a 


§ 20-13. Mandatory revocation of license of provisional licensee.— 
(a) The operator’s license of any person shall be suspended by the Department 
without preliminary hearing upon notice to the Department of such person’s con- 
viction of a motor vehicle moving violation, as specified in subsection (b), com- 
mitted while such person was still a provisional licensee. A provisional licensee 
is any licensee who has not attained his eighteenth birthday. A motor vehicle mov- 
ing violation, as used herein, does not include any of those offenses for which no 
points under the point system may be assessed by specific reference in G.S. 20- 
16(c), nor does the term include those equipment violations specified in Part 9 of 
Article 3 of this Chapter. 


(b) The basis for departmental action, and the period of suspension, shall be 


as follows: 


(1) For conviction of a second motor vehicle moving violation, in any 12- 


month period, 30 days; 


(2) For conviction of a third such violation, in any 12-month period, three 


months; 


(3) For conviction of a fourth such violation, in any 12-month period, one 


year. 


After the expiration of six months of any suspension hereunder, the 
parent or someone standing in loco parentis of the provisional licensee 
_may request a hearing for the purpose of obtaining a license upon a 


probationary status. 


If such provisional licensee demonstrates to the Department that his 
conduct and attitude is such as to entitle him to favorable consider- 
ation, the Department may rescind the remainder of the suspension and 
allow such provisional licensee to operate motor vehicles under his 
provisional license in a probationary status. Such provisional licensee 
must agree in writing to accept such terms and conditions as the De- 
partment may see fit to impose during the term of probation. 

ews. s. 1: 1971, c. 120, ss. 1, 2; 1973, c.439.) 


Editor’s Note.— 

The 1967 amendment deleted former 
subdivision (4) of subsection (b), relating 
to suspension for conviction of one viola- 
tion in connection with an accident result- 
ing in personal injury or property damage 
of one hundred dollars or more. 

The 1971 amendment rewrote the last 
sentence of subsection (a) and added the 
second and third paragraphs of subdivision 
(3) of subsection (b). 

The 1973 amendment, effective July 1, 


1973, added, at the end of the last sentence 
of subsection (a), “nor does the term in- 
clude those equipment violations specified 
in Part 9 of Article 3 of this Chapter.” 

As the rest of the section was not 
changed by the amendments, only subsec- 
tions (a) and (b) are set out. 

Revocation under this section is manda- 
tory and not subject to court review. Wing 
v. Godwin, 271 N.C. 426, 156 S.E.2d 683 
(1967). 

Operation of Vehicle with Improper 
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Taillights Is a Moving Violation. — See M. Whitesides, Fourteenth Solicitorial 
opinion of Attorney General to Mr. Henry District, 41 N.C.A.G. 211 (1971). 


§ 20-13.1. Revocation of license of provisional licensee upon convic- 
tion of moving violation in connection with accident resulting in per- 
sonal injury or property damage.—The operator’s license of a provisional li- 
censee as defined in G.S. 20-13 may be suspended by the Department for a period 
of 60 days upon notice of such licensee’s conviction of one motor vehicle moving 
violation in connection with a motor vehicle accident resulting in personal injury 
or property damage of more than three hundred dollars ($300.00). Upon suspend- 
ing any license as herein provided, the Department shall immediately notify the li- 
censee, in writing, and, upon the request of the licensee’s parent or guardian or 
someone standing in loco parentis to the child, afford him an opportunity for a 
hearing as early as practical within 20 days after receipt of the request in the 
county wherein the licensee resides or at some other place mutually agreed upon. 
Upon such hearing, the duly authorized agents of the Department may administer 
oaths and issue subpoenas for the attendance of witnesses and the production of 
relevant documents and may require reexamination. Upon such hearing, the De- 
partment may rescind, modify or affirm its order of suspension. (1967, c. 295, s. 2; 
1971, c. 437.) 

Editor’s Note. — The 1971 amendment 00)” for “one hundred dollars ($100.00)” 
substituted “three hundred dollars ($300.- in the first sentence. 


§ 20-14. Duplicate licenses.—In the event that an operator’s or chauffeur’s 
license is lost or destroyed, or if it is necessary to change the name or address 
thereon, the person to whom the license is issued may, upon payment of a fee of one 
dollar ($1.00) and upon furnishing proof satisfactory to the Department that the 
license has been lost or destroyed, or that the person’s name or address has been 
changed, obtain a duplicate or substitute license. (1935, c. 52, s. 9; 1943, c. 649, 
S127 196095¢..7832)8,, 2.) 

Editor’s Note. — The 1969 amendment, Quoted in State v. Teasley, 9 N.C. App. 
effective July 1, 1969, rewrote this section. 477, 176 S.E.2d 838 (1970). 


§ 20-15. Authority of Department to cancel license. 


Quoted in Parks v. Howland, 4 N.C. 
App. 197, 166 S.E.2d 701 (1969). 


§ 20-16. Authority of Department to suspend license.—(a) The De- 
partment shall have authority to suspend the license of any operator or chauffeur 
with or without preliminary hearing upon a showing by its records or other satis- 
factory evidence that the licensee: 


(1) Has committed an offense for which mandatory revocation of license is 
required upon conviction ; 


(2) Has been involved as a driver in any accident resulting in the death or 
personal injury of another or serious property damage, which accident 
is obviously the result of the negligence of such driver, and where 
such property damage has not been compensated for ; 

(3) Is an habitually reckless or negligent driver of a motor vehicle; 

(4) Is incompetent to drive a motor vehicle; 


(5) Has, under the provisions of subsection (c) of, this section, within a 
three-year period, accumulated 12 or more points, or eight or more 
points in the three-year period immediately following the reinstatement 
of a license which has been suspended or revoked because of a con- 
viction for one or more traffic offenses; 

(6) Has made or permitted an unlawful or fraudulent use of such license or 
a learner’s permit, or has displayed or represented as his own, a li- 
cense or learner’s permit not issued to him; ' 
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(7) Has committed an offense in another state, which if committed in this 
State would be grounds for suspension or revocation; 

(8) Has been convicted of illegal transportation of intoxicating liquors ; 

(9) Has, within a period of 12 months, been convicted of two or more 
charges of speeding in excess of 55 and not more than 80 miles per 
hour, or of one or more charges of reckless driving and one or more 
charges of speeding in excess of 55 and not more than 80 miles per 
hour ; 

(10) Has been convicted of operating a motor vehicle at a speed in excess of 
75 miles per hour on a public road or highway where the maximum 
speed is less than 70 miles per hour; 

(10a) Has been convicted of operating a motor vehicle at a speed in excess 
of 80 miles per hour on a public highway where the maximum speed 
is 7/0 miles per hour; or 

(11) Has been sentenced by a court of record and all or a part of the sen- 
tence has been suspended and a condition of suspension of the sen- 
tence is that the operator or chauffeur not operate a motor vehicle for 
a period of time. 


(b) Pending an appeal from a conviction of any violation of the motor vehicle 
laws of this State, no driver’s or chauffeur’s license shall be suspended by the 
Department of Motor Vehicles because of such conviction or because of evidence 
of the commission of the offense for which the conviction has been had. 

(c) The Department shall maintain'a record of convictions of every person 
licensed or required to be licensed under the provisions of this Article as an 
operator or chauffeur and shall enter therein records of all convictions of such 
persons for any violation of the motor vehicle laws of this State and shall assign 
to the record of such person, as of the date of commission for the offense, a num- 
ber of points for every such conviction in accordance with the following schedule 
of convictions and points, except that points shall not be assessed for convictions 
resulting in suspensions or revocations under other provisions of laws: Further, 
any points heretofore charged for violation of the motor vehicle inspection laws 
shall not be considered by the Department of Motor Vehicles as a basis for sus- 
pension or revocation of operator’s or chauffeur’s license: 


Schedule of Point Values 


IRIE TIO OTIS ie estes 0. oe cni eg eas <2 nnn e, wigjd- nie) sje ceie ota oe eee 5 
Ee tor ce het ys 2 a's thy eee ecko ace che Sepa 4 
Bimmer operty damage Only... ele a. ode ae ee eanies 4 
ET 05h NA, alas. « 2,0 c2da d's Lp oie LD ales. ad ASRS ee eee 4 
IIIS RIC. OF) TOA Yo for5 b,c. es sols ies cae wets Gaston altars + 
rg Es 1 IPS Drs i A Cr 4 
Serre StOD SIOM 7). se ee ee ee es MARIE Fay Reo: 3 
Beeemmmeecess Of 55 miles perthour ...............--s+e+eetnreseens & 
EITC AD ITE-“OF WAY re es ed baa cena t «neue a ee ee 3 
TC ITC een sy oy nlia oae st aces = coun seine renee tain eee 3 
No operator’s license or license expired more than one year .............. 3 
SEEIIREOTC'SITOT) (le tec ee cade Tae, Seon era Na ute ot nate eto nea 3 
ITIL EATETY (ZONG st he et hues aah: eos po ees aa'e Sane eee 3 
EMIT ATICS 2 Poh ee atica ies cece shi ath's oa ema ace 0 i bicca aee e oeeeee 3 
Failure to report accident where such report is required .................. 3 
EEERNETIN GE  VIOIATIONS: 25 Wins ss lee calcined = a e's os ok eee 2 


The [above] provisions of this subsection shall only apply to violations and 
convictions which take place within the State of North Carolina. 


No points shall be assessed for conviction of the following offenses : 


Overloads 
Over length 
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Over width 

Over height 

Illegal parking 

Carrying concealed weapon 

Improper plates 

Improper registration 

Improper muffler 

Public drunk within a vehicle 

Possession of liquor 

Improper display of license plates or dealers’ tags 
Unlawful display of emblems and insignia 
Failure to display current inspection certificate. 


In case of the conviction of a licensee of two or more traffic offenses committed 
on a single occasion, such licensee shall be assessed points for one offense only 
and if the offenses involved have a different point value, such licensee shall be 
assessed for the offense having the greater point value. 

Upon the restoration of the license or driving privilege of such person whose 
license or driving privilege has been suspended or revoked because of conviction 
for a traffic offense, any points that might previously have been accumulated in 
the driver’s record shall be cancelled. 

Whenever a licensee accumulates as many as four points hereunder, the De- 
partment shall mail a letter of warning to the licensee at his last known address, 
but failure to receive such warning letter shall not prevent a suspension under 
this subsection. Whenever any licensee accumulates as many as seven points or 
accumulates as many as four points during a three-year period immediately fol- 
lowing reinstatement of his license after a period of suspension or revocation, the 
Department may request the licensee to attend a conference regarding such li- 
censee’s driving record. The Department may also afford any licensee who has ac- 
cumulated as many as seven points or any licensee who has accumulated as many 
as four points within a three-year period immediately following reinstatement of 
his license after a period of suspension or revocation an opportunity to attend a 
driver improvement clinic operated by the Department and, upon the successful 
completion of the course taken at the clinic, three points shall be deducted from 
the licensee’s conviction record; provided, that only one deduction of points shall 
be made on behalf of any licensee within any 10-year period. 

When a license is suspended under the point system provided for herein, the 
first such suspension shall be for not more than 60 days; the second such sus- 
pension shall not exceed six months and any subsequent suspension shall not ex- 
ceed one year. 

Whenever the operator’s or chauffeur’s license of any person is subject to sus- 
pension under this subsection and at the same time also subject to suspension 
or revocation under other provisions of laws, such suspensions or revocations 
shall run concurrently. 

In the discretion of the Department, a period of probation not to exceed one 
year may be substituted for suspension or for any unexpired period of suspension 
under subsections (a)(1) through (a)(10a) of this section. Any violation of 
probation during the probation period shall result in a suspension for the unex- 
pired remainder of the suspension period. Any accumulation of three or more 
points under this subsection during a period of probation shall constitute a viola- 
tion of the condition of probation. | 

(d) Upon suspending the license of any person as hereinbefore in this section 
authorized, the Department shall immediately notify the licensee in writing and 
upon his request shall afford him an opportunity for a hearing, unless a preliminary 
hearing was held before his license was suspended, as early as practical within 
not to exceed 20 days after receipt of such request in the county wherein the li- 
censee resides unless the Department and the licensee agree that such hearing may 
be held in some other county, and such notice shall contain the provisions of this 
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section printed thereon. Upon such hearing the duly authorized agents of the De- 
partment may administer oaths and may issue subpoenas for the attendance of 
witnesses and the production of relevant books and papers and may require a reex- 
amination of the licensee. Upon such hearing the Department shall either rescind 
its order of suspension, or good cause appearing therefor, may extend the sus- 
pension of such license. Provided further upon such hearing, preliminary or 
otherwise, involving subsections (a)(1) through (a)(10a) of this section, the 
Department may for good cause appearing in its discretion substitute a period 
of probation not to exceed one year for the suspension or for any unexpired 
period of suspension. Probation shall mean any written agreement between the 
suspended -driver and a duly authorized representative of the Department and 
such period of probation shall not exceed one year, and any violation of the pro- 
bation agreement during the probation period shall result in a suspension for the 
unexpired remainder of the suspension period. The authorized agents of the De- 
partment shall have the same powers in connection with a preliminary hearing prior 
to suspension as this subsection provided in connection with hearings held after 
spends ceo, Ss. 11; 1947, c: 893)"ss. 1, 2;'c.1067,'s. 135-1949 %c.°378; 
eee eee Ss 19535, c, 450; 1955) ¢.1152,\s. 15; c. 1187, ss.-9-12 = 1957, 
09 Sle 1959, c. 1242, ss. 1-2; 1961, c. 460, ss. 1, 2(a) ; 1963, c. 1115; 1965, 
Se reer 19/ 1, c. 234, ss, 1, 2;.c. 793, ss. 1, 2;.c. 1198; ssal; 2321973; 


10:c.1/, ss, 1,2.) 


Editor’s Note.— 

The 1967 amendment added, at the end 
of the first paragraph of subsection (c), 
the provision as to points “heretofore” 
charged for violation of the motor vehicle 
inspection laws and added to the list of of- 
fenses for which no points shall be as- 
sessed “Failure to display current inspec- 
tion certificate.” The amendatory act was 
ratified March 7, 1967 and became effective 
after its ratification. 


The first 1971 amendment added the lan- 
guage following “75 miles per hour” in sub- 
division (10) of subsection (a) and added 
subdivision (10a) to subsection (a). 


The second 1971 amendment, in the sec- 
ond sentence of the sixth paragraph of sub- 
section (c), substituted “any licensee” for 
“a licensee” near the beginning of the sen- 
tence and inserted “or accumulates as many 
as four points during a three-year period 
immediately following reinstatement of his 
license after a period of suspension or revo- 
cation.” In the last sentence of the sixth 
paragraph of subsection (c), the amend- 
ment substituted “any licensee” for “the 
licensee” near the beginning of the sen- 
tence, inserted ‘‘or any licensee who has ac- 
cumulated as many as four points within a 
three-year period immediately following re- 
instatement of his license after a period of 
suspension or revocation” following “seven 
points,” substituted “taken” for “taught,” 
deleted “such” preceding ‘deduction,’ and 
added “within any 10-year period” at the 
end of the sentence. 


The third 1971 amendment, effective 
July 1, 1971, in the first sentence of the 


last paragraph of subsection (c), inserted 
“one-year,” deleted “or” preceding “for 
any unexpired,” and substituted “G.S. 20- 
16(a)(1) through G.S. 20-16(a)(10) in- 
clusive” for “G.S. 20-16(a)(5) and this 
subsection.” In the second sentence of the 
last paragraph of subsection (c), the 
amendment deleted “Such period of proba- 
tion shall not exceed one year, and” pre- 
ceding “Any violation,” and substituted 
“unexpired remainder of the probation 
period” for “period originally provided for 
under this subsection or for the remainder 
of any unexpired suspension period.” In 
the fourth sentence of subsection (d), the 
amendment substituted “G.S. 20-16(a) (1) 
through G.S. 20-16(a)(10) inclusive” for 
“subdivisions (9) and (10) of subsection 
(a) of G.S. 20-16” and inserted “one-year.” 
In the fifth sentence of subsection (d), the 


amendment substituted “be for” for “not 
exceed,” and substituted “unexpired re- 
mainder of the probation period” for 


“period originally provided for or for the 
remainder of any unexpired suspension 
period.” The amendment also substituted 
“provided” for “provides” in the sixth sen- 
tence of subsection (d). 


The first 1973 amendment, effective July 
1, 1973, substituted “80” for “75” in two 
places in subdivision (a) (9). 

The second 1973 amendment, effective 
July 1, 1973, substituted “a period of pro- 
bation not to exceed one year” for “a one- 
year period of probation” in the first sen- 
tence of the last paragraph of subsection 
(c) .and “subsections (a)(1) through 
(a)(10a) of this section” for “G.S. 20- 
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16(a)(1) through G.S. 20-16(a)(10) in- 
clusive” in the first sentence of the last 
paragraph of subsection (c) and in the 
fourth sentence of subsection (d), and sub- 
stituted “suspension period” for “proba- 
tion period” at the end of the second sen- 
tence of the last paragraph of subsection 
(c) and at the end of the fifth sentence 
of subsection (d). The amendment also 
inserted “or” preceding “for suspension” 
near the beginning of the last paragraph 
of subsection (c), substituted “not exceed 
one year” for “be for one year” in the 
fifth sentence of subsection (d) and made 
minor changes in wording in subsection 
(d). 

Subsection (a)(9) of This Section Did 
Not Repeal by Implication § 20-17(6). 
—Section 20-17(6) authorizing the manda- 
tory revocation of a driver’s license upon 
two convictions of reckless driving within 
a 12-month period was not repealed by im- 
plication by the subsequent enactment of 
subsection (a)(9) of this section authoriz- 
ing the discretionary suspension of a 
driver’s license upon one or more convic- 
tions of reckless driving and one or more 
convictions of speeding in excess of 44 
mph and not more than 75 mph, within a 
12-month period. Person vy. Garrett, 280 
N.C. 163, 184 S$.E.2d 873 (1971). 

Provisions Satisfy Requirements of Due 
Process.—The provisions of § 20-48, to- 
gether with the provisions of subsection 
(d) of this section, relating to the right 
of review, and the provisions of § 20-25, 
relating to the right of appeal, satisfy the 
requirements of procedural due process. 
State v. Teasley, 9 N.C. App. 477, 176 
S.E.2d 838 (1970). 

Requirement of Notice Applies Also to 
Suspension under § 20-29.1—A  require- 
ment for notice is made by subsection (d) 
of this section in all cases in which a license 
is suspended under the authority of this 
section. Even though a similar require- 
ment for notice does not appear in § 20- 
29.1, a reading of this Chapter, in which 
both sections appear, makes it clear that 
the legislature intended that notice be 
given to the licensee when the Commis- 
sioner suspends a license under § 20-29.1 
as well as when suspension is made under 
the authority of this section. State v. 
Hughes, 6 N.C. App. 287, 170 S.E.2d 78 
(1969). 

Department Not Required to Have Valid 
Warrant or Valid Judgment in Files. — 
This section authorizes the Department 
to suspend the license of any operator or 
chauffeur with or without preliminary hear- 
ing upon a showing by its records that the 
licensee has committed an enumerated of- 
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fense. It does not require the Department 
to have in its files a “valid warrant” nor a 
“valid judgment” before it is authorized to 
take action. Tilley v. Garrett, 8 N.C. App. 
556, 174 S.E.2d 617 (1970). 

Admissibility of Department Records.— 
The records of the Department of Motor 
Vehicles, properly authenticated, are com- 
petent for the purpose of establishing the 
status of a person’s operator’s license and 
driving privilege. State v. Rhodes, 10 
N.C. App. 154, 177 §.E.2d 754 (1970). 

A defendant is entitled to have the con- 
tents of the official record of the status of 
his driver’s license limited, if he so re- 
quests, to the formal parts thereof, includ- 
ing the certification and seal, plus the fact 
that under official action of the Depart- 
ment of Motor Vehicles the defendant’s li- 
cense was in a state of revocation or sus- 
pension on the date he is charged with 
committing the offense under § 20-28. State 
v. Rhodes, 10 N.C. App. 154, 177 S.E.2d 
754 (1970). 


Burden of Proof.—In the administrative 
hearing under subsection (d) of this sec- 
tion the burden of proof is upon the De- 
partment to show “good cause” for ex- 
tending the suspension of petitioner’s li- 
cense. Joyner v. Garrett, 279 N.C. 226, 182 
S.E.2d 553 (1971). 


Upon the hearing held under subsection 
(d) of this section the burden is upon the 
Department to show that petitioner has 
wilfully refused to take the test. Joyner v. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 
(1971). 

Right of Licensee to Be Confronted by 
and Cross-Examine Adverse Witness.— 
At the administrative hearing, under 
subsection~(d) of this section, the licensee 
has the right to be confronted by any wit- 
ness whose testimony is used against him 
and to cross-examine the witness if he so 
desires. However, this is a right which the 
licensee waives if he does not assert it in 
apt time. Joyner vy. Garrett, 279 N.C. 226, 
182 S.E.2d 553 (1971); 


Moving Violations.—The legislature con- 
sidered the enumerated offenses in this 
section, including “no operator’s license,” 
to be moving violations. Underwood v. 
Howland, 274 N.C. 473, 164 S.E.2d 2 
(1968). \ 

Operation of Vehicle with Improper 
Taillights Carries Two Points as a Moving 
Violation.—See opinion of Attorney Gen- 
eral to Mr. Henry M. Whitesides, Four- 
teenth Solicitorial District, 41 N.C.A.G. 
211 (1971). 

Cited in Taylor vy. Garrett, 7 N.C. App. 
473, 173 S.E.2d 31 (1970). 
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§ 20-16.1. Mandatory suspension of driver’s license upon conviction 
of excessive speeding and reckless driving. 

Cross Reference. — As to mandatory Cited in Underwood vy. Howland, 274 
revocation of license for refusal to submit N.C. 473, 164 S.E.2d 2 (1968). 
to chemical test to determine alcoholic 
content of blood, see § 20-16.2. 


§ 20-16.2. Mandatory revocation of license in event of refusal to 
submit to chemical tests.—(a) Any person who drives or operates a motor 
vehicle upon any highway or any public vehicular area shall be deemed to have 
given consent, subject to the provisions of G.S. 20-139.1, to a chemical test or tests 
of his breath or blood for the purpose of determining the alcoholic content of his 
blood if arrested for any offense arising out of acts alleged to have been committed 
while the person was driving or operating a motor vehicle while under the influence 
of intoxicating liquor. The test or tests shall be administered at the request of a 
law-enforcement officer having reasonable grounds to believe the person to have 
been driving or operating a motor vehicle on a highway or public vehicular area 
while under the influence of intoxicating liquor. The law-enforcement officer shall 
designate which of the aforesaid tests shall be administered. The person arrested 
shall forthwith be taken before a person authorized to administer a chemical test 
and this person shall inform the person arrested both verbally and in writing and 
shall furnish the person a signed document setting out: 


(1) That he has a right to refuse to take the test ; 

(2) That refusal to take the test will result in revocation of his driving 
privilege for six months. 

(3) That he may have a physician, qualified technician, chemist, registered 
nurse or other qualified person of his own choosing administer a 
chemical test or tests in addition to any administered at the direction 
of the law-enforcement officer ; and 

(4) That he has the right to call an attorney and select a witness to view for 
him the testing procedures; but that the test shall not be delayed for 
this purpose for a period in excess of 30 minutes from the time he 
is notified of his rights. 


(b) Any person who is unconscious or who is otherwise in a condition rendering 
him incapable of refusal shall be deemed not to have withdrawn the consent provided 
by subsection (a) of this section and the test or tests may be administered, subject 
to the provisions of G.S. 20-139.1. 

(c) The arresting officer, in the presence of the person authorized to administer 
a chemical test, shall request that the person arrested submit to a test described 
in subsection (a). If the person arrested willfully refuses to submit to the chemical 
test designated by the arresting officer, none shall be given. However, upon the 
receipt of a sworn report of the arresting officer and the person authorized to ad- 
minister a chemical test that the person arrested, after being advised of his rights as 
set forth in subsection (a), willfully refused to submit to the test upon the request 
of the officer, the Department shal! revoke the driving privilege of the person 
arrested for a period of six months. 

(d) Upon receipt of the sworn report required by G.S. 20-16.2(c) the Depart- 
ment shall immediately notify the arrested person that his license to drive is revoked 
immediately unless said person requests in writing within three days of receipt of 
notice of revocation a hearing. If at least three days prior to hearing, the licensee 
shall so request of the hearing officer, the hearing officer shall subpoena the 
arresting officer and any other witnesses requested by the licensee to personally 
appear and give testimony at the hearing. If such person requests in writing a 
hearing, he shall retain his license until after the hearing. The hearing shall be 
conducted in the county where the arrest was made under the same conditions 
as hearings are conducted under the provisions of G.S. 20-16(d) except that the 
scope of such hearing for the purpose of this section shall cover the issues of whether 
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the law-enforcement officer had reasonable grounds to believe the person had been 
driving or operating a motor vehicle upon a highway or public vehicular area while 
under the influence of intoxicating liquor, whether the person was placed under 
arrest, and whether he willfully refused to submit to the test upon the request of 
the officer. Whether the person was informed of his rights under the provision of 
G.S. 20-16.2(a)(1), (2), (3), (4) shall be an issue. The Department shall 
order that the revocation either be rescinded or sustained. If the revocation is sus- 
tained, the person shall surrender his license immediately upon notification. 


(e) If the revocation is sustained after such a hearing, the person whose driving 
privilege has been revoked, under the provisions of this section, shall have the right 
to file a petition in the superior court for a hearing de novo to review the action 
of the Department in the same manner and under the same conditions as is pro- 
vided in G.S. 20-25. 


(f) When it has been finally determined under the procedures of this section that 
a nonresident’s privilege to operate a motor vehicle in this State has been revoked, 
the Department shall give information in writing of the action taken to the motor 
vehicle administrator of the state of the person’s residence and of any state in 
which he has a license. 


(g) Any revocation imposed under the provisions of this section shall run con- 
currently with any revocations issued under the provisions of G.S. 20-16.3. 


(h) As used in this section, the term “public vehicular area” shall mean and 
include any drive, driveway, road, roadway, street, or alley upon the grounds and 
premises of any public or private hospital, college, university, school, orphanage, 
church, or any of the institutions maintained and supported by the State of North 
Carolina, or any of its subdivisions or upon the grounds and premises of any 
service station, drive-in theater, supermarket, store, restaurant or office building, 
or any other business or municipal establishment providing parking space for cus- 
tomers, patrons, or the public. (1963, c. 966, s. 1; 1965, c. 1165; 1969, c. 1074, 
Swileeloy le COL9.s6.,3-0711973,.C% 2Z008SS.41, 2 iComeeal 


Editor’s Note.— 


The 1969 amendment, effective Sept. 1, 
1969, rewrote this section. 


The 1971 amendment, effective Oct. 1, 
1971, inserted “drives” near the beginning 
and “or operating” near the end of the 
first sentence of subsection (a), substi- 
tuted “any highway or any public vehicu- 
lar area” for “public highways of this 
State or any area enumerated in G.S. 20- 
139” in the first sentence of subsection 
(a), and inserted “or operating’ and sub- 
stituted “on a highway or public vehicular 
area” for “upon the public highways of 
this State or any area enumerated in GS. 
20-139” in the second sentence of subsec- 
tion (a). In subsection (c) the amendment 
inserted “or operating” and substituted “a 
highway or public vehicular area” for “the 
public highways of this State” in the first 
sentence. In subsection (d) the amend- 
ment added the second sentence, inserted 
“the law-enforcement officer had reason- 
able grounds to believe’ and “or operat- 
ing” and substituted ‘a highway or public 
vehicular area’ for “the public highways 
of this State or any area enumerated in 
G.S. 20-139” and inserted “willfully” in the 


third sentence. The amendment also added 
subsection (g). 


The first 1973 amendment, effective June 
1, 1973, rewrote the fourth sentence of sub- 
section (a) and rewrote subsection (c). In 
subsection (d) the amendment inserted “in 
the county where the arrest was made” in 
the fourth sentence, substituted “of his 
rights under the provision of G.S. 20- 
16.2(a)(1), (2), (3), (4)” for “that his 
privilege to drive would be revoked if he 
refused to submit to the test” in the fifth 
sentence and deleted “unless said license 
shall have been returned to him under G.S. 
20-16.2(c)” at the end of the last sentence. 
The first amendment also inserted “for a 
hearing de novo” in subsection (e), added 
present subsection (g) and redesignated 
former subsection (g) as (h). 

The second 1973 amendment, effective 
June 1, 1973, corrected a technical error in 
the first 1973 amendatory act. 

For article on tests for intoxication, see 
45 N.C.L. Rev. 34 (1966). 

Opinions of Attorney General. — Major 
John Laws, N.C. State Highway Patrol, 
40 N.C.A.G. 403 (1969). 

Person authorized to administer a chem- 
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ical test is a breathalyzer operator who 
holds a permit issued by the state board of 
health pursuant to § 20-139.1(b). Opinion 
of Attorney General to Dr. Arthur J. Mc- 
Bay, Office, Chief Medical Examiner, 42 
N.C.A.G. 326 (1973). 


Requirement That Person Must Be 
Arrested for Driving under the Influence 
before Chemical Test May Be Required.— 
See opinion of Attorney General to Col- 
onel Edwin C. Guy, Commander, State 
Highway Patrol, 40 N.C.A.G. 430 (1970). 


Administration of the breathalyzer test 
is not dependent upon the legality of the 
arrest but hinges solely upon the law- 
enforcement officer having reasonable 
grounds to believe the person to have 
been driving or operating a motor vehicle 
on a highway or public vehicular area 
while under the influence of intoxicating 
liquor. State v. Eubanks, 283 N.C. 556, 196 
>.r.2d 706 (1973). 


Consent Deemed Given.—Anyone who 
operates a motor vehicle upon the high- 
ways of the State is deemed to have 
given consent to a breathalyzer test. State 
‘v. Allen, 14 N.C. App. 485, 188 S.E.2d 568 
(1972). 


The word refuse as used in this section 
means the declination of a request or de- 
mand, or the omission to comply with 
some requirement of law, as the result of 
a positive intention to disobey. Joyner v. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 
(1971). 


Officer’s Sworn Report Is Not Prima 
Facie Evidence of Refusal to Submit to 
Breathalyzer Test.—This section does not 
make the law-enforcement officer’s sworn 
report prima facie evidence that the ar- 
rested person wilfully refused to submit 
to the breathalyzer test. Therefore, if he 
objects to its introduction, the report can- 
not be used as evidence against him. 
woyner vy. Garrett, 279 N.C. 226, 182 
S.E.2d 553 (1971). 


In the absence of a timely objection as 
to its introduction, the officer’s sworn re- 
port was sufficient evidence to sustain the 
Department’s suspension of  petitioner’s 
license. Joyner v. Garrett, 279 N.C. 226, 
182 S.E.2d 553 (1971). 


Failure by officers to advise defendant of 
his right to refuse to take a breathalyzer 
test does not render the result of the test 
inadmissible in evidence, defendant having 
impliedly consented to the test by virtue of 
driving an automobile on the public high- 
ways of the State, and the test having been 
administered after arrest and without the 
use of force or violence. State v. McCabe, 
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1 N.C. App. 237, 161 S.E.2d 42 (1968), de- 
cided prior to the 1969 amendment. 


Under this section, failure to advise a 
defendant of his right to refuse the breath- 
alyzer test does not render the results of 
the test inadmissible in court. State v. 
Allen, 14 N.C. App. 485, 188 S.E.2d 568 
(1972). 

Admission of Test Results Held Preju- 
dicial Error.—Where the State offered no 
evidence upon the question of whether de- 
fendant had been notified of his right to 
call an attorney and to select a witness to 
view breathalyzer testing procedures in ac- 
cordance with subsection (a), results of the 
test were inadmissible, and admission of 
the results over defendant’s objection con- 
stituted prejudicial error. State v. Shad- 
ding, 175 N.C. App. 229, s104e0 on, caeeoo 
(1973). 


Refusal May Not Be Used as Assump- 
tion of Guilt—This section does not say 
that if a person refuses to submit to the 
test it will be used as an assumption of 
guilt in court. State v. Mobley, 273 N.C. 
471, 160 S.E.2d 334 (1968), decided prior 
to the 1969 amendment. 


Request Made by Officer to Technician. 
—That portion of this section which pro- 
vides that “the test or tests shall be admin- 
istered upon request of a law-enforcement 
officer having reasonable grounds to be- 
lieve the person to have been driving a 
motor vehicle upon the public highways of 
this State . . . while under the influence 
of intoxicating liquor,” refers to the re- 
quest being made by the officer to the 
technician who will give the test, rather 
than being directed to the suspect. State v. 
Randolph, 273 N.C. 120, 159 S.E.2d 324 
(1968), decided prior to the 1969 amend- 
ment. 


Department of Motor Vehicles May Re- 
voke Limited Driving Privilege Granted by 
a Court.—See opinion of Attorney General 
to Mr. Joe W. Garrett, Commissioner, 
N.C. Department of Motor Vehicles, 
40 N.C.A.G. 414 (1970). 


The Department of Motor Vehicles had 
authority to suspend for 60 days the lim- 
ited driving privilege granted a defendant 
convicted of drunken driving for defen- 
dant’s willful refusal to take a breathalyzer 
test at the time of his arrest for drunken 
driving. Vuncannon v. Garrett, 17 N.C. 
App. 440, 194 S.E.2d 364 (1973). 


Revocation for Refusal to Submit to Test 
Is Contingent Upon First Having Been Ar- 
rested for Driving under Influence.—See 
opinion of Attorney General to Lt. M. S. 
Niven, 43 N.C.A.G. 81 (1978). 
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Suspensions of License Distinguished.— 
The suspension of a license for refusal to 
submit to a chemical test at the time of 
an arrest for drunken driving and a sus- 
pension which results from a plea of guilty 
or a conviction of that charge are separate 
and distinct revocations. Joyner v. Gar- 
rett, 279 N.C. 226, 182 S.E.2d 553 (1971); 
Vuncannon v. Garrett, 17 N.C. App. 440, 
194 S.E.2d 364 (1973). 

The suspension of a license which re- 
sults from a plea of guilty or a'conviction 
for drunken driving in no way exempts 
the licensee from the mandatory effects of 
the 60-day suspension of his license if he 
wilfully refused to take a chemical test. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 
553 (1971). 

But Acquittal of Drunken Driving 
Charge Restores License.—Subsection (c) 
of this section constitutes an exception to 
the general rule (that a licensee’s subse- 
quent acquittal of a drunken driving 
charge has no bearing upon a proceeding 
to revoke his license because of his refusal 
to submit to the chemical test at the time 
of his arrest) by providing that any person 
arrested for drunken driving who refuses 
to submit to a chemical test to determine 
the alcoholic content of his blood and who 
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is thereafter acquitted of the charge shall 
have his driver’s license restored immedi- 
ately. Joyner v. Garrett, 279 N.C. 226, 182 
S.E.2d 553 (1971). 

Right to Full De Novo Review.—Any 
person whose driver’s license has been 
suspended under subsection (d) of this 
section has the right to a full de novo re- 
view by a superior court judge. This means 
the court must hear the matter on its 
merits from beginning to end as if no trial 
or hearing had been held by the Depart- 
ment and without any presumption in 
favor of its decision. Joyner v. Garrett, 279 
N.C. 226, 182 S.E.2d 553 (1971). 

Advising Accused of Rights.—See opin- 
ion of Attorney General to Robert Powell, 
41 N.C.A.G. 326 (1971), 

Running of Thirty Minutes Prior to 
Testing Defendant.—See opinion of Attor- 
ney General to LTC Charles B. Pierce, 
N.C. State Highway Patrol, 41 N.C.A.G. 
242 (1971). 

Applied in Joyner v. Garrett, 18 N.C. 
App. 38, 195 S.E.2d° 575" 97a). 

Stated in State v. Hill, 9 N.C. App. 279, 
176 S.E.2d 41 (1970). 

Cited in State v. Brown, 13 N.C. App. 
327, 185 S.E.2d 453 (1971). 


§ 20-16.3. Preliminary breath test.—Any law-enforcement officer having 


reasonable grounds to believe that a person has been driving or operating a vehicle 
on a highway or public vehicular area while under the influence of intoxicating 
liquor may, without making an arrest, request that such person submit to a pre- 
liminary chemical breath test to be administered by the officer. The results of this 
test shall not be admissible in evidence and failure to submit to the test shall not 
constitute a violation of this Chapter. Nothing contained in this section shall be 
construed to prevent or require a subsequent chemical test pursuant to G.S. 20- 
16.2. The law-enforcement officer requesting the test shall advise orally and in 
writing the person to be tested that his failure to take the test or his taking of the 
test shall not be construed to prevent or require a subsequent chemical test pursuant 
to G.S. 20-16.2. 

No device may be used to give a chemical test under the provisions of this section 
unless it has been approved as to type and make by the State Board of Health. 
(1973/67512,s.1%) 

Editor’s Note. — Session Laws 1973, c. 

312, s. 2, makes the act effective June 1, 
1973. 


§ 20-17. Mandatory revocation of license by Department.—The De- 
partment shall forthwith revoke the license of any operator or chauffeur upon re- 
ceiving a record of such operator’s or chauffeur’s conviction for any of the follow- 
ing offenses when such conviction has become final: 


(1) Manslaughter (or negligent homicide) resulting from the operation of 
a motor vehicle. 


(2) Driving or operating a vehicle within this State while under the in- 
fluence of intoxicating liquor or while under the influence of an im- 
pairing drug as defined in G.S. 20-19(h). 


(3) Any felony in the commission of which a motor vehicle is used. 
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(4) Failure to stop and render aid as required under the laws of this State in 
the event of a motor vehicle accident. 

(5) Perjury or the making of a false affidavit or statement under oath to the 
Department under this Article or under any other law relating to the 


ownership of motor vehicles. 


(6) Conviction, or forfeiture of bail not vacated, upon two charges of reckless 
driving committed within a period of 12 months. 

(7) Conviction, or forfeiture of bail not vacated, upon one charge of reckless 
driving while engaged in the illegal transportation of intoxicants for 


the purpose of sale. 


(8) Conviction of using a false or fictitious name or giving a false or fictitious 
address in any application for an operator’s or chauffeur’s license, or 
learner’s permit, or any renewal or duplicate thereof, or knowingly 
making a false statement or knowingly concealing a material fact or 
otherwise committing a fraud in any such application or procuring or 
knowingly permitting or allowing another to commit any of the fore- 


going acts. ( 
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Editor’s Note. — The 1967 amendment 
added subdivision (8). 

The 1971 amendment, effective Oct. 1, 
1971, rewrote subdivision (2). 

The 1973 amendment, effective July 1, 
1973, inserted “or learner’s permit” near 
the beginning of subdivision (8). 

In General.— 

The revocation of a driver’s license is 
mandatory whenever it is made to appear 
that the licensee has been found guilty of 
“driving a motor vehicle while under the 
influence of intoxicating liquor or a nar- 
cotic drug.” Parks v. Howland, 4 N.C. 
App. 197, 166 S.E.2d 701 (1969); In re 
Austin, 5 N.C. App. 575, 169 S.E.2d 20 
(1969). 

Upon receiving a record of an opera- 
tor’s or chauffeur’s conviction upon two 
charges of reckless driving committed with- 
in a period of 12 months, the Department 
of Motor Vehicles is required to forth- 
with revoke the license of such persons for 
the statutory period. Simpson v. Garrett, 
15 N.C. App. 449, 190 S.E.2d 251 (1972). 

“Forthwith” does not mean the absolute 
exclusion of any interval, etc.— 

The word “forthwith” in this section 
does not require instantaneous action but 
only action within a reasonable length of 
time. Simpson v. Garrett, 15 N.C. App. 449, 
190 S.E.2d 251 (1972). 

The provisions of subdivision (6) of this 
section are mandatory.— 

The provisions of subdivision (6) of this 
section and § 20-19(f) are mandatory and 
not discretionary. Simpson v. Garrett, 15 
N.C. App. 449, 190 S.E.2d 251 (1972). 

Section 20-16(a)(9) Did Not Repeal 
Subdivision (6) of This Section by Impli- 
Cation.—Subdivision (6) of this section 
authorizing the mandatory revocation of a 
driver’s license upon two convictions of 


reckless driving within a 12-month period 
was not repealed by implication by the 
subsequent enactment of § 20-16(a)(9) 
authorizing the discretionary suspension 
of a driver’s license upon one or more con- 
victions of reckless driving and one or 
more convictions of speeding in excess of 
44 mph and not more than 75 mph, with- 
in a 12-month period. Person v. Garrett, 
280 N.C. 163, 184 S.E.2d 873 (1971). 
This section does not specifically require 
notice, and revocation under this statute is 
not reviewable in court. State v. Teasley, 
9 N.C. App. 477, 176 S.E.2d 838 (1970). 
The surrendering of his license and for- 
warding of it to the Department by the 
court, gives the licensee sufficient notice 
that his operator’s license has been re- 
voked. State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970). . 
Notice of Second Conviction Must Pre- 
cede Revocation.—The Department of Mo- 
tor Vehicles was not authorized under this 
section to revoke plaintiff’s license before 
it received notice of his second conviction 
for reckless driving. Simpson v. Garrett, 
15 N.C. App. 449, 190 S.E.2d 251 (1972). 
Action by Department within Eleven 
Days of Notice Reasonably Complied with 
Section.—Where the Department of Motor 
Vehicles acted within 11 days after it re- 
ceived notice of plaintiff’s second convic- 
tion for reckless driving, this was reason- 
able compliance with this section. Simpson 
v. Garrett, 15 N.C. App. 449, 190 S.E.2d 
251 (1972). 


Injunction Not Available to Plaintiff 
Who Could Have Prevented Delay in 
Start of Revocation Period.—Where the 
elapse of approximately 15 months be- 
tween plaintiff's last conviction for reck- 
less driving and the order of revocation 
was not caused by defendant or his de- 
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partment, but the delay apparently re- 
sulted from the failure of the clerk of the 
court where plaintiff was last convicted to 
act promptly in forwarding a record of 
the conviction to the Department of Mo- 
tor Vehicles, and plaintiff could have pre- 
vented any delay in the start of the revo- 
cation period by surrendering his license 
to the clerk and obtaining a receipt there- 
for at the time of his second conviction 
plaintiff is not entitled to injunctive re- 
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Period of Revocation.— 

In accord with original. See In re Austin, 
5 N.C. App. 575, 169 S.E.2d 20 (1969). 

Review of Revocation.— 

There is no right of judicial review when 
the revocation is mandatory pursuant to 
the provisions of this section. In re Austin, 
5 N.C. App. 575, 169 S.E.2d 20 (1969). 

Quoted in Ennis v. Garrett, 279 N.C. 612, 
184 S.E.2d 246 (1971). 

Cited in Underwood v. Howland, 274 


lief. Simpson v. Garrett, 15 N.C. App. 449, N.C. 473, 164 S.E.2d 2 (1968). 


190 S.E.2d 251 (1972). 


§ 20-17.1. Revocation of license of mental incompetents, alcoholics 
and habitual users of narcotic drugs.—(a) The commissioner, upon receipt of 
notice that any person has been legally adjudicated incompetent or has been in- 
voluntarily admitted to an institution for the treatment of alcoholism or drug addic- 
tion, shall forthwith make inquiry into the facts for the purpose of determining 
whether such person is competent to operate a motor vehicle. Unless the Commis- 
sidner is satisfied that such person is competent to operate a motor vehicle with 
safety to persons and property, he shall revoke such person’s driving privilege. No 
driving privilege revoked hereunder shall be restored unless and until the Commis- | 
sioner is satisfied that the person is competent to operate a motor vehicle with 
safety to persons and property. 


(b) If any person shall be adjudicated as incompetent or is involuntarily ad- : 
mitted for the treatment of alcoholism or drug addiction, the clerk of the court in | 
which any such adjudication is made shall forthwith send a certified copy of | 
abstract thereof to the Commissioner. | 

| 


(c) Repealed by Session Laws 1973, c. 475, s. 314, effective September 1, 1973. 


(d) It is the intent of this section that the provisions herein shall be carried out 
by the Commissioner of Motor Vehicles for the safety of the motoring public. | 
The Commissioner shall have authority to make such agreements as are necessary 
with the persons in charge of every institution of any nature for the care and treat- 
ment of alcoholics or habitual users of narcotic drugs, to effectively carry out the 
duty hereby imposed and the person in charge of the institutions described above 
shall cooperate with and assist the Commissioner of Motor Vehicles. 

(e) Notwithstanding the provisions of G.S. 8-53, G.S. 8-53.2, G.S. 122-8.1 
and G.S. 122-8.2, the person or persons in charge of any institution as set out in 
subsection (a) hereinabove shall furnish such information as may be required 
for the effective enforcement of this section. Information furnished to the Depart- 
ment of Motor Vehicles as provided herein shall be confidential and the Commis- 
sioner of Motor Vehicles shall be subject to the same penalties and is granted the 
same protection as is the department, institution or individual furnishing such 
information. No criminal or civil action may be brought against any person or 
agency who shall provide or submit to the Commissioner of Motor Vehicles or his 
authorized agents the information as required herein. 

(f) Revocations under this section may be reviewed as provided in G.S. 20- 
9(g) (4). (1947, c. 1006, s. 9; 1953, c. 1300, s. 36; 1955, c. 1187, s. 16; 1969, c. 
186, s. 1; c. 1125; 1971, c. 208, ss. 1, 114; c. 401, s. 1; c. 767: 1973 sce 


Editor’s Note.— 

The first 1969 amendment deleted “and 
only then if he gives and maintains proof 
of financial responsibility” at the end of 
former subsection (b). 

The second 1969 amendment rewrote 
this section. 

Session Laws 1971, c. 208, inserted “in- 
voluntarily” in the first sentence of subsec- 


tion (a), deleted “has entered” following 
“mentally ill or’ in that sentence, and 
added the last sentence in subsection (c). 

Session Laws 1971, c. 401, s. 1, and c. 
767, corrected an erroneous statutory ref- 
erence in s. 1% of the first 1971 amenda- 
tory act. 

The 1973 amendment, effective Sept. 1, 
1973, substituted “adjudicated” for “ad- 
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judged” and deleted “as an inpatient” fol- 
lowing “admitted” in the first sentence of 
subsection (a), substituted “adjudicated as 
incompetent or is involuntarily admitted 
for the treatment of alcoholism or drug 
addiction” for “adjudged as incompetent 
for any reason” near the beginning of sub- 
section (b), deleted former subsection (c), 
requiring persons in charge of institutions 
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to report admissions to the Commissioner, 
deleted “of the mentally ill and” follow- 
ing “care and treatment” in the second 
sentence of subsection (d) and substituted 
“(a)” for “(c)” in the first sentence of 
subsection (e). 

For note on reporting patients for re- 
view of driver’s license, see 48 N.C.L. Rev. 
1003 (1970). 


§ 20-19. Period of suspension or revocation. 


(d) When a license is revoked because of a second conviction for driving or 
operating a vehicle while under the influence of intoxicating liquor or while under 
the influence of an impairing drug, occurring within three years after a prior 
conviction, the period of revocation shall be four years; provided, that the De- 
partment may, after the expiration of two years, issue a new license upon satis- 
factory proof that the former licensee has been of good behavior for the past two 
years and that his conduct and attitude are such as to entitle him to favorable con- 
sideration and upon such terms and conditions which the Department may see 
fit to impose for the balance of said period of revocation; provided, that as to a 
license which has been revoked because of a second conviction for driving under 
the influence of intoxicating liquor or a narcotic drug prior to May 2, 1957, and 
which has not been restored, the Department may upon the application of the for- 
mer licensee, and after the expiration of two years of such period of revocation, 
issue a new license upon satisfactory proof that the former licensee has been of 
good behavior for the past two years and that his conduct and attitude are such 
as to entitle him to favorable consideration and upon such terms and conditions 
which the Department may see fit to impose for the balance of a four-year revo- 
cation period, which period shall be computed from the date of the original revo- 
cation. 


(e) When a license is revoked because of a third or subsequent conviction for 
driving or operating a vehicle while under the influence of intoxicating liquor or 
while under the influence of an impairing drug, occurring within five years after 
a prior conviction, the period of revocation shall be permanent; provided, that 
the Department may, after the expiration of three years, issue a new license upon 
satisfactory proof that the former licensee has been of good behavior for the past 
three years and that his conduct and attitude are such as to entitle him to favor- 
able consideration; provided, that as to a license which has been revoked because 
of a third or subsequent conviction for driving under the influence of intoxicating 
liquor or a narcotic drug prior to May 2, 1957, and which license has not been 
restored, the Department may, upon application of the former licensee and after 
the expiration of three years of such period of revocation, issue a new license up- 
on satisfactory proof that the former licensee has been of good behavior for the 
past three years and that his conduct and attitude are such as to entitle him to 
favorable consideration. When a new license is issued under the provisions of 
this subsection, it may be issued upon such terms and conditions as the Depart- 
ment may see fit to impose. The terms and conditions imposed by the Department 
may not exceed a period of three years. 

(h) As used in this section, the term “under the influence of an impairing 
drug” shall mean under the influence of any narcotic drug or under the influence 
of any other drug to such degree that a person’s physical or mental faculties are 
appreciably impaired. (1935, c. 52, s. 13; 1947}.ic:1067,) 8.0153, 195186, AZ0Zo css. 
2-4: 1953, c. 1138; 1955, c. 1187, ss. 13, 17, 18; 1957, c. 499, s. 2; ¢. 51 gael 
1959, c. 1264, s. 11A; 1969, c. 242; 1971, c. 619, ss. 8-10.) 


Editor’s Note. — The 1969 amendment 
added the last two sentences of subsec- 
tion (e). 

The 1971 amendment, effective Oct. 1, 


1971, inserted “or operating” and substi- 
tuted “while under the influence of an im- 
pairing drug” for “a narcotic drug” near 
the beginning of subsection (d), inserted 
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“or operating a vehicle while” and substi- 
tuted “while under the influence of an im- 
pairing drug” for “a narcotic drug” near 
the beginning of subsection (e) and added 
subsection (h). 

As the other subsections were not 
changed by the amendments, they are not 
set out. 

The provisions of subsection (f) of this 
section are mandatory.— 

The provisions of § 20-17(6) and sub- 
section (f) of this section are mandatory 
and not discretionary. Simpson v. Gar- 
rett, 15 N.C. App. 449, 190 S.E.2d 251 
(1972). 

Out-of-State Conviction to Be Counted 
as Conviction for Purpose of Subsection 
(e).—An out-of-state conviction of oper- 
ating a motor vehicle upon the public high- 
way while under the influence of intoxi- 
cating liquor or an impairing drug is to be 
counted as a conviction for the purpose 
of the operation of the mandatory pro- 
vision of subsection (e). In re Oates, 18 
N.C. App. 420, 196%5.F.24. 596° (1973). 

Where there is mandatory revocation, 
etc.— 

In accord with original. See In re Austin, 
5 N.C. App. 575, 169 S.E.2d 20 (1969). 

Reinstatement, or the receipt of a new li- 
cense during the revocation period is not a 
legal right of the defendant but an act of 
grace which the General Assembly permits, 
but does not require, the Department to 
apply. The authority to exercise or apply 
this act of grace is granted to the Depart- 
ment, not to the courts. In re Austin, 5 
N.C. App. 575, 169 S.E.2d 20 (1969). 
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Department Required to Revoke License 
for Statutory Period—Upon receiving a 
record of an operator’s or chauffeur’s con- 
viction upon two charges of reckless driv- 
ing committed within a period of 12 
months, the Department of Motor Vehicles 
is required to forthwith revoke the license 
of such persons for the statutory period. 
Simpson v. Garrett, 15 N.C. App. 449, 190 
S.E.2d 251 (1972). 

Injunction Not Available to Plaintiff 
Who Could Have Prevented Delay in 
Start of Revocation Period.—Where the 
elapse of approximately 15 months  be- 
tween plaintiff's last conviction for reck- 
less driving and the order of revocation 
was not caused by defendant or his de- 
partment, but the delay apparently re- 
sulted from the failure of the clerk of the 
court where plaintiff was last convicted 
to act promptly in forwarding a record 
of the conviction to the Department of 
Motor Vehicles, and plaintiff could have 
prevented any delay in the start of the 
revocation period by surrendering his li- 
cense to the clerk and obtaining a re- 
ceipt therefor at the time of his second 
conviction plaintiff is not entitled to in- 
junctive relief. Simpson v. Garrett, 15 
N.C. App. 449, 190 S.E.2d 251 (1972). 

Stated in State v. Letterlough, 6 N.C. 
App. 36, 169 S.E.2d 269 (1969); Ennis v. 
Garrett, 279 N.C. 612, 184 S.E.2d 246 
(1971). 


Cited in State v. Teasley, 9 N.C. App. 
477, 176 S.E.2d 838 (1970). 


§ 20-20. Surrender of licenses.—Whenever any vehicle operator’s or 


chauffeur’s license issued by the Department is revoked or suspended under the 
terms of this chapter, the licensee shall surrender to the Department all vehicle op- 
erator’s and chauffeur’s licenses and duplicates thereof issued to him by the De- 
partment which are in his possession. (1935, c. 52, s. 14; 1943, c. 649, s. 4; 1967, c. 
280 sal 969 0c 18Z:) 

Editor’s Note. — 
rewrote this section. 

The 1969 amendment included chauf- 
feurs’ licenses in this section and deleted 


The 1967 amendment “cancelled” preceding “revoked” near the 
beginning of the section. 
Stated in State v. Hughes, 6 N.C. App. 


287, 170 S.E.2d 78 (1969). 


§ 20-22. Suspending privileges of nonresidents and reporting con- 
victions. 

Opinions of Attorney General.—Honor- 
able John §. Gardner, District Court 


Judge, Sixteenth Judicial 
N.C.A.G. 420 (1969). 


District, 40 


20-23. Suspending resident’s license upon conviction in another 
state.—The Department is authorized to suspend or revoke the license of any 
resident of this State upon receiving notice of the conviction as defined in G.S. 
20-24(c) of such person in another state of the offenses hereinafter enumerated 
which, if committed in this State, would be grounds for the suspension or revocation 
of the license of an operator or chauffeur. The provisions of this section shall 
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apply only for the offenses as set forth in G.S. 20-26(a). (1935, c. 52, s. 17; 1971, 


c. 486, s. 2.) 


Editor’s Wote. — The 1971 amendment 
inserted “as defined in G.S. 20-24(c)” in 
the first sentence, substituted “the offenses 
hereinafter enumerated” for “any offense 
therein” in that sentence, and added the 
last sentence. 

For note on choice of law rules in North 
Carolina, see 48 N.C.L. Rev. 243 (1970). 

Opinions of Attorney General.—Honor- 
able John S. Gardner, District Court 
Judge, Sixteenth Judicial District, 40 
N.C.A.G. 420 (1969). 


Discretion of Department.—Under the 
provisions of this section, it is discretion- 
ary with the Department to suspend or 
revoke the operator’s license upon receiv- 
ing notice of a conviction of such person 
im another state of an offense therein 
which, if committed in this State, would be 
grounds for suspension or revocation. State 
v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838 
(1970). 


§ 20-23.1. Suspending or revoking operating privilege of person not 
holding license.—In any case where the Department would be authorized to 
suspend or revoke the license of a person but such person does not hold a li- 
cense, the Department is authorized to suspend or revoke the operating privilege 
of such a person in like manner as it could suspend or revoke his license if such 
person held an operator’s or chauffeur’s license, and the provisions of this chap- 
ter governing suspensions, revocations, issuance of a license, and driving after li- 
cense suspended or revoked, shall apply in the discretion of the Department in the 
same manner as if the license had been suspended or revoked. (1955, c. 1187, s. 


19; 1969, c. 186, s. 2.) 


Editor’s Note. — The 1969 amendment 
inserted “and” between “license” and 
“driving” and deleted ‘and filing of proof 
of financial responsibility” near the end of 
the section. 

Driving during Period of Suspension 


driver’s license has his operating privilege 
revoked or suspended in the manner and 
under the conditions prescribed by statute, 
and while such operating privilege is thus 
suspended or revoked he drives a motor 
vehicle upon the highways of this State, he 


Constitutes Violation of § 20-28. — Under 
the provisions of this section and § 20- 
28(a), when a person who does not hold a 


violates G.S. 20-.8(a). State v. Newborn, 
TiN .C) App. 292, 18158. E.2d 214519: 


20-23.2. Suspension of license for conviction of traffic offense in 
federal court.—Upon receipt of notice of conviction in any court of the federal 
government sitting in North Carolina of the offense of driving or Data a 
vehicle while under the influence of intoxicating liquor or while under the influ- 
ence of an impairing drug as defined in G.S. 20-19(h), the Department is au- 
thorized to revoke the driving privilege of the person convicted in the same man- 
ner as if such conviction had occurred in a court of this State. Provided that this 
section shall apply only to offenses committed on highways in federal parks in 
this State. (1969, c. 988; 1971, c. 619, s. 11.) 

Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, inserted “or operat- 
ing a vehicle” and ‘or while under the in- 


fluence of an impairing drug as defined in 
G.S. 20-19(h)” in the first sentence. 


§ 20-24. When court to forward license to Department and report 
convictions. 


(b) Every court having jurisdiction over offenses committed under this Article, 
or any other law of this State regulating the operation of motor vehicles on high- 
ways, shall forward to the Department a record of the conviction of any person 
in said court for a violation of any said laws, and may recommend the suspension 
of the operator’s or chauffeur’s license of the person so convicted. Every court 
shall also forward to the Department a record of every conviction in which sen- 
tence is suspended on condition that the defendant not operate a motor vehicle 
for a period of time, and such report shall state the period of time for which such 
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condition is imposed; provided that the punishment for the violation of this sub- 
section shall be the same as provided in G.S. 20-7(0). 


(1973, c. 19.) 


Editor’s Note.— 

The 1973 amendment substituted “(0)” 
for “(n)” at the end of subsection (b). 

As the rest of the section was not 
changed by the amendment, only subsec- 
tion (b) is set out. 

Opinions of Attorney General.—Honor- 
able John S. Gardner, District Court Judge, 
Sixteenth Judicial District, 40 N.C.A.G. 420 
(1969). 

Trial Court Is Required to Forward 
Record of Conviction. — This section re- 
quires that the trial courts shall forward to 
the Department a record of the conviction 
of any person. Tilley v. Garrett, 8 N.C. 
App. 556, 174 S.E.2d 617 (1970). 

But Court Is Not Required to Forward 
Warrant and Judgment.—This section does 
not require that the warrant and judgment, 
or certified copies thereof, shall be for- 
warded by the trial court. Tilley v. Garrett, 
8 N.C. App. 556, 174 §.F.2d 617 (1970). 

Forwarding of License as Notice of 
Revocation. — The surrendering of his li- 
cense and forwarding of it to the Depart- 
ment by the court, gives the licensee suffi- 
cient notice that his operator’s license has 
been revoked. State v. Teasley, 9 N.C. 
App. 477, 176 S.E.2d 838 (1970). 


This section designates clerks of court 
and assistant and deputy clerks of court 
as agents of the Department of Motor Ve- 
hicles for receipt of driver’s licenses in 
cases where revocation is required. Simp- 
son v. Garrett, 15 N.C. App. 449, 190 
S.E.2d 251 (1972). 

Injunction Not Available to Plaintiff 
Who Could Have Prevented Delay in Start 
of Revocation Period. — Where the elapse 
of approximately 15 months between plain- 
tiff’s last conviction for reckless driving 
and the order of revocation was not caused 
by defendant or his department, but the 
delay apparently resulted from the failure 
of the clerk of the court where plaintiff 
was last convicted to act promptly in for- 
warding a record of the conviction to the 
Department of Motor Vehicles, and plain- 
tiff could have prevented any delay in the 
start of the revocation period by surren- 
dering his license to the clerk and obtain- 
ing a receipt therefor at the time of his 
second conviction plaintiff is not entitled 
to injunctive relief. Simpson y. Garrett, 
15 N.C. App. 449, 190 S.E.2d 251 (1972). 


§ 20-25. Right of appeal to court. 


Provisions Satisfy Requirements of Due 
Process.—The provisions of § 20-48, to- 
gether with the provisions of § 20-16(d), 
relating to the right of review, and the 
provisions of this section, relating to the 
right of appeal, satisfy the requirements 
of procedural due process. State v. Teasley, 
9 N.C. App. 477, 176 S.E.2d 838 (1970). 

A license to operate a motor vehicle is 
a privilege in the nature of a right of 
which the licensee may not be deprived 
save in the manner and upon the conditions 
prescribed by statute. These, under express 
provisions of this section, include full de 
novo review by a superior court judge, at 
the election of the licensee, in all cases ex- 
cept where the suspension or revocation is 
mandatory. Underwood v. Howland, 274 
N.C. 473, 164 S.E.2d 2 (1968). 

But no discretionary power is conferred 
upon the court, etc.— 

No discretionary power is. conferred 
upon the court in matters pertaining to 
the revocation of licenses. If, under the 
facts found by the judge, the statute re- 
quires the suspension or revocation of pe- 
titioner’s license the order of the Depart- 
ment entered in conformity with the facts 


found must be affirmed. Joyner v. Gar- 
rett, 279 N.C. 226, 182 S.B.2d 553 (1971). 

Discretionary suspensions, etc.— 

Discretionary revocations and _ suspen- 
sions may be reviewed by the court under 
this section, while mandatory revocations 
and suspensions may not. Underwood v. 
Howland, 274 N.C. 473, 164 S.E.2d 2 
(1968); Taylor v. Garrett, 7 N.C. App. 473, 
173 S:E.2d 31, (1970): 

Discretionary revocation of a driver’s li- 
cense is reviewable under the provisions of 
this section but mandatory revocations are 
not. In re Austin, 5 N.C. App. 575, 169 
S.E.2d 20 (1969). 

By Trial De Novo.— 

Upon the filing of a petition for review, 
it is the duty of the judge, after notice to 
the department, “to take testimony and 
examine into the ‘facts of the case, and to 
determine whethér the petitioner is en- 
titled to a license or is subject to suspen- 
sion, cancellation, or revocation of license 
under the provisions of this article.” This 
is more than a review as upon a writ of 
certiorari. It is a rehearing de novo, and 
the judge is not bound by the findings of 
fact or the conclusions of law made by 
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the department. Else why “take testi- 
mony,” “examine into the facts,” and “de- 
termine” the question at issue? Parks vy. 
Howland, 4 N.C. App. 197, 166 S.E.2d 
701 (1969). 

Any person whose driver’s license has 
been suspended under § 20-16.2(d) has the 
right to a full de novo review by a superior 
court judge. This means the court must 
hear the matter on its merits from begin- 
ning to end as if no trial or hearing had 
been held by the Department and without 
any presumption in favor of its decision. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 
553 (1971). 

But mandatory revocations, etc.— 

There is no right of judicial review when 
the revocation is mandatory pursuant to the 
provisions of § 20-17. In re Austin, 5 N.C. 
App. 575, 169 S.E.2d 20 (1969). 

Errors in Administrative Proceedings 
Are Rendered Harmless by Hearing De 
Novo. If any errors were committed in the 
administrative proceedings, they are ren- 
dered harmless by the hearing de novo on 
appeal. Joyner v. Garrett, 279 N.C. 226, 182 
S.H.2d 553 (1971). 

Denial of License on Petition for Rein- 
statement.—If a petitioner is unlawfully 
and illegally denied a license upon a hear- 
ing on a petition for reinstatement of his 
license, the judge of the superior court, 
upon proper allegations in a petition and 
proper notice to the respondent as pro- 
vided in this section is authorized to take 
testimony, examine into the facts of the 
case, and determine whether the petitioner 
was illegally and unlawfully denied a li- 
cense under the provisions of the Uniform 
Driver’s License Act. In re Austin, 5 N.C. 
App. 575, 169 S.E.2d 20 (1969). 
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Hearing Must Be Sufficiently Formal to 
Permit Appellate Review. — Although a 
hearing conducted pursuant to this section 
may be as informal as the particular judge 
permits, nevertheless there should be suff- 
cient formality in compiling a record of the 
proceeding so as to permit an appellate re- 
view. Tilley v. Garrett, 8 N.C. App. 556, 
174 S.E.2d 617 (1970). 

Burden of Proof.—Since the hearing on 
appeal in the superior court is de novo, if 
the Department has the burden of proof 
at the first hearing held under § 20-16(d), 
obviously it also has the burden at the 
de novo hearing in the superior court. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 
553 (1971). 

Plaintiff May Not Complain That De- 
partment Has No Valid Warrant and 
Valid Judgment in Records.—lIf the plain- 
tiff had been improperly deprived of his 
license by the Department due to a mistake 
of law or fact, he is entitled to show that 
the suspension was erroneous; however, 
he has no ground to complain that the De- 
partment does not have as a part of its 
records a “valid warrant” and a “valid 
judgment.” Plaintiff has available to him 
the records of the court in which he is 
alleged to have been convicted by which 
he may show whether the conviction was 
valid. Tilley v. Garrett, 8 N.C. App. 556, 
174 S.E.2d 617 (1970). 

Applied in Underwood v. Howland, 1 
NiGis ‘App: °560;'9162) -S:Bied? 124 Se CroGs 
Ennis v. Garrett, 279 N.C. 612, 184 S.E.2d 
246 4)(197))siloyner vos Garrett tome Gy 
App. 38, 195 S.E.2d 575 (1973). 

Stated in State v. Hughes, 6 N.C. App. 
238759170. p.Peed 78 3(1969); 


§ 20-26. Records; copies furnished.—(a) The Department shall keep a 


record of proceedings and orders pertaining to all operator’s and chauffeur’s 
licenses granted, refused, suspended or revoked. The Department shall keep records 
of convictions as defined in G.S. 20-24(c) occurring outside North Carolina 
only for the offenses of exceeding a stated speed limit of 55 miles per hour or more 
by more than 15 miles per hour, driving while license suspended or revoked, care- 
less and reckless driving, engaging in prearranged speed competition, engaging 
willfully in speed competition, hit and run driving resulting in damage to property, 
unlawfully passing a stopped school bus, illegal transportation of intoxicating 
liquors, and the offenses included in G.S. 20-17. 

(c) The Department shall furnish copies of license records required to be 
kept by subsection (a) of this section to other persons, firms and corporations 
for uses other than official upon prepayment of the fee therefor, according to 
the following schedule: 


(1) Limited extract copy of license record, for period up to three 


Ft et RR ae ona anon Ai neinar ints ORR ae ine errr Pert nso > $ 1.00 
f2.eComplete extract copy .of license record...» +» sisseesinne sae 1.00 
(3) Certified true copy of complete license record .............--- 3.00 
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All fees received by the Department under the provisions of this subsection shall 


be paid 


into and become a part of the “Operator’s and Chauffeur’s License 


Fund.” (1935, c. 52, s. 20; 1961, c. 307; 1969, c. 783, s. 3; 1971, c. 486, s. 1.) 


Editor’s Note. — The 1969 amendment, 
effective July 1, 1969, increased the fee in 
subdivision (1) of subsection (c) from 
fifty cents to one dollar. 


The 1971 amendment added the second 
sentence in subsection (a). 

As subsection (b) was not affected by 
the amendments, it is not set out. 


§ 20-28. Unlawful to drive while license suspended or revoked.— 
(a) Any person whose operator’s or chauffeur’s license has been suspended or 
revoked other than permanently, as provided in this chapter, who shall drive any 
motor vehicle upon the highways of the State while such license is suspended or 
revoked shall be guilty of a misdemeanor and his license shall be suspended or 
revoked, as the case may be, for an additional period of one year for the first 
offense, two years for the second offense, and permanently for a third or subse- 
quent offense; provided, any person whose license has been permanently sus: 
pended or revoked under this section may apply for a new license after three 
years from the commencement of the permanent suspension or revocation. Upon 
the filing of such application, the Department may, with or without a hearing, 
issue a new license upon satisfactory proof that the former licensee has been of 
good behavior for a minimum of three years from the last date of suspension or 
revocation and that his conduct and attitude are such as to entitle him to favorable 
consideration. 

Notwithstanding any other provisions of this section, in those cases of con- 
viction of the offense provided in this section in which the judge and solicitor of 
the court wherein a conviction for violation of this section was obtained recommend 
in writing to the Department that the Department examine into the facts of the 
case and exercise discretion in suspending or revoking the driver’s license for the 
additional periods provided by this section, the Department shall conduct a hearing 
and may impose a lesser period of additional suspension or revocation than that 
provided in this section or may refrain from imposing any additional period. Any 
person convicted of violating this section before or after May 14, 1959, shall be 
entitled to the benefit of the foregoing relief provisions. 

Upon conviction, a violator of this section shall be punished by a fine of not 
less than two hundred dollars ($200.00) or imprisonment in the discretion of the 
court not to exceed two years, or both; provided, however, the restoree of a sus- 
pended or revoked operator’s or chauffeur’s license who operates a motor vehicle 
upon the streets or highways of-the State without maintaining financial respon- 
vey as provided by law shall be punished as for operating without an operator’s 
icense. 

(b) Any person whose license has been permanently revoked or permanently 
suspended, as provided in this Article, who shall drive any motor vehicle upon the 
highways of this State while such license is permanently revoked or permanently 
suspended shall be guilty of a misdemeanor and shall be imprisoned for not less 
than one year. This subsection shall not apply to any license revocations under G.S. 
20-17.1; penalty for violation of G.S. 20-17.1 shall be applied as prescribed under 
G.S. 20-28(a). (1935, c. 52, s. 22; 1945, c: 635.1947, c. 1067, s; 16;pOaaeemeeees 
S. be 1152, s. 18; c. 1187, s. 20; 1957, c. 1406; 1959, c. 515: 1967 8enaa ena. 
er A 

Editor’s Note.—The 1967 amendment 
inserted “not to exceed two years” near the 
middle of the third paragraph of subsec- 


The right to operate a motor vehicle 
upon the public highways is not an unre- 
stricted right but a privilege which can be 


tion (a). 

The 1973 amendment, effective July 1, 
1973, inserted “or permanently suspended” 
in two places in the first sentence of sub- 
section (b) and added the second sentence 
of subsection (b). 


exercised only in accordance with the leg- 
islative restrictions fixed thereon. State v. 
Tharrington, 1 N.C. App. 608, 162 S.E.2d 
140 (1968). 
Operation Must Have Occurred, etc.— 
One violates this section if he operates 
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a motor vehicle on a public highway while 
his operator’s license is in a state of sus- 
pension. State v. Blacknell, 270 N.C. 103, 
153 S.E.2d 789 (1967). 

To constitute a violation of subsection 
(a) of this section there must be: (1) op- 
eration of a motor vehicle by a person; (2) 
on a public highway; (3) while his opera- 
tor’s license is suspended or revoked. State 
v. Cook, 272 N.C. 728, 158 S.E.2d 820 
(1968); State v. Hughes, 6 N.C. App. 287, 
170 S.E.2d 78 (1969). 

In order to convict a person of a viola- 
tion of subsection (a), such person must 
have: (1) operated a motor vehicle; (2) 
on a public highway; and (3) while his 
operator’s license or operating privilege 
was lawfully suspended or revoked. State 
v. Newborn, 11 N.C. App. 292, 181 S.E.2d 
214 (1971). 

Offense Must Have Occurred upon Pub- 
lic Highway.—The trial judge’s failure to 
require the jury to find beyond a reason- 
able doubt that the offense occurred upon 
a public highway was prejudicial error. 
State v. Harris, 10 N.C. App. 553, 180 
S.E.2d 29 (1971). 

Intent Immaterial. — A person has no 
right to drive his car upon the highways 
of North Carolina after his license has 
been revoked and it makes no difference 
what the person’s intentions are in so 
doing. State v. Tharrington, 1 N.C. App. 
608, 162 S.E.2d 140 (1968); State v. Hur- 
ley es iteN.c. App. 285, 196 S.E.2d 542 
(1973). 

There is nothing in subsection (a) of 
this section which would imply that knowl- 
edge or intent is a part of the crime of 
operating a motor vehicle after one’s li- 
cense has been suspended. State v. Teasley, 
9 N.C. App. 477, 176 S.E.2d 838 (1970); 
State v. Hurley, 18 N.C. App. 285, 196 
S.E.2d 542 (1973). 

Offense by Person Not Holding License. 
—Under the provisions of § 20-23.1 and 
subsection (a) of this section, when a per- 
son who does not hold a driver’s license 
has his operating privilege revoked or sus- 
pended in the manner and under the con- 
ditions prescribed by statute, and while 
such operating privilege is thus suspended 
or revoked he drives a motor vehicle upon 
the highways of this State, he violates 
subsection (a). State v. Newborn, 11 N.C. 
App. 292, 181 §.E.2d 214 (1971). 

Warrant Need Not Specifically Refer to 
Section—A warrant charging 
named defendant did unlawfully and wil- 
fully operate a motor vehicle on public 
streets or highways while his license was 
suspended, sufficiently charges defendant’s 
violation of this section without specific 
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reference to the statute. State v. Blacknell, 
270 N.C. 103, 153 S.E.2d 789 (1967). 
Warrant Need Not Allege That Defen- 
dant Was Driving on “Public” Highway. 
—A warrant for driving while driver’s li- 
cense was suspended is not fatally defec- 
tive in failing to allege that defendant 
was driving upon a “public” street or high- 
way, since this section uses the phrase 
“highways of the State.’”’ State v. Martin, 
18 N.C. App. 613, 186 S.E.2d 647 (1972). 


Admissibility of Department Records.— 
The records of the Department, properly 
authenticated, are competent for the pur- 
pose of establishing the status of a person’s 
Operator’s license and driving privilege. 
state v. Teasley, 9 N.C. App. 477, 176 
S.E.2d 838 (1970); State v. Rhodes, 10 
NC." App., 154,,177_S.H.2d 754. (970). 

In a prosecution of a defendant for driv- 
ing while his license was suspended, a 
properly certified copy of the driver’s li- 
cense record of defendant on file with the 
Department of Motor Vehicles is admis- 
sible as evidence that the defendant’s li- 
cense was in a state of revocation for a 
period covering the date of the offense for 
which he was charged. State v. Herald, 10 
INC. App. 263,178 S.h..20d 120 (19720). 

Certification by an employee of the De- 
partment of Motor Vehicles that the orig- 
inal of an order of security requirement or 
suspension of driving privilege was mailed 
to defendant on a specified date at his 
address shown on the records of the De- 
partment of Motor Vehicles is sufficient 
to render admissible a copy of the docu- 
ment in a prosecution of a defendant for 
driving while his license was suspended. 
State v. Herald, 10 N.C. App. 263, 178 
S.E.2d 120 (1970). 

A defendant is entitled to have the con- 
tents of the official record of the status of 
his driver’s license. limited, if he so re- 
quests, to the formal parts thereof, includ- 
ing the certification and seal, plus the fact 
that under official action of the Depart- 
ment of Motor Vehicles the defendant’s li- 
cense was in a state of revocation or sus- 
pension on the date he is charged with 
committing the offense under this section. 
State v. Rhodes, 10 N.C. App. 154, 177 
S.E.2d 754 (1970). 

Where a defendant fails to request that 
the contents of his certified driving record 
be limited to the portions thereof relating 
to the status of his license on the day he 
was charged with driving while his li- 
cense was revoked, he may not complain 
on appeal that the record indicates that 
he had been involved in a number of acci- 
dents. State v. Herald, 10 N.C. App. 263, 
178 S.E.2d 120 (1970). 
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Applied in State v. Letterlough, 6 N.C. 
App. 36, 169 S.E.2d 269 (1969); State v. 
Rowland, 13 N.C. App. 253, 185 S.E.2d 296 
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(1971); State v. Toler, 18 N.C. App. 149, 
196 S.E.2d 295 (1973); State v. Guffey, 
283 N.C. 94, 194 S.E.2d 827 (1973). 


§ 20-28.1. Conviction of moving offense committed while driving 
during period of suspension or revocation of license; departmental hear- 
ings upon recommendation of judge and solicitor.—(a) Upon receipt of 
notice of conviction of any person of a motor vehicle moving offense, such offense 
having been committed while such person’s driving privilege was in a state of 
suspension or revocation, the Department shall revoke such person’s driving 
privilege for an additional period of time as set forth in subsection (b) hereof. 


(b) When a driving privilege is subject to revocation under this section, the 
additional period of revocation shall be as follows: 


(1) A first such revocation shall be for one year ; 
(2) A second such revocation shall be for two years ; and 
(3) A third or subsequent such revocation shall be permanent. 


(c) Any person whose driving privilege has been permanently revoked under 
this section may apply for a new license after three years from the commence- 
ment of the permanent revocation. Upon the filing of such application, the De- 
partment may, with or without a hearing, issue a new license upon satisfactory 
proof that the former licensee has been of good behavior for a minimum of three 
years from the last date of revocation and that his conduct and attitude are such 
as to entitle him to favorable consideration. 


(d) Notwithstanding any other provisions of this section, in those cases of 
conviction of the offense provided in this section in which the judge and solicitor 
of the court wherein a conviction for violation of this section was obtained recom- 
mend in writing to the Department that the Department examine into the facts 
of the case and exercise discretion in suspending or revoking the driver’s license 
for the additional periods provided by this section, the Department shall conduct 
a hearing and may impose a lesser period of additional suspension or revocation 
than that provided in this section or may refrain from imposing any additional 
period. If the judge and solicitor hearing said case are not reasonably available 
to make or refuse such recommendation, then the judge and solicitor presiding 


and serving over the court of conviction may make the recommendation. (1965, 
c. 286 ; 1969, c. 348; 1971, c. 163.) 


Editor's Note.—_The 1969 amendment, 
effective July 1, 1969, rewrote this section. 

The 1971 amendment added subsection 
(d). 

Application of Section. — This section 
does not apply to a conviction of a “motor 
vehicle moving offense” during the interim 
between the termination of an original or- 
der of revocation and the payment of the 
fee required by § 20-7(i1). Ennis v. Gar- 
rett, 279 N.C. 612, 184 S.E.2d 246 (1971). 

Effect of Termination of Revocation Pe- 
riod.— When the period of revocation stated 
in the original order of revocation termi- 
nates, the license is no longer “in a state 
of suspension or revocation” within the 
meaning of this section. Ennis v. Garrett, 
279 N.C. 612, 184 S.E.2d 246 (1971). 

When the period of revocation stated in 
the original order of revocation termi- 
nates the former holder of the license may 
not immediately resume driving. Before 
he may do so the fee required by § 20- 


7(i1) must be paid. Ennis v. Garrett, 279 
N.C. 612, 184 S.E.2d 246 (1971). 

When the period of revocation stated 
in the original order of revocation termi- 
nates, the former holder of the license is 
simply a person without a valid operator’s 
or chauffeur’s license; if, before payment 
of the fee required by § 20-7(i1) he oper- 
ates a motor vehicle upon a highway of 
this State, he is subject to the penalties 
provided for one who operates a motor 
vehicle without a valid operator’s or chauf- 
feur’s license. Ennis v. Garrett, 279 N.C. 
612, 184 S.E.2d 246 (1971). 

Suspension Due, to Insurance Agent’s 
Failure to Give Notice of Insurance.— 
Where, by error, a licensee’s insurance 
agent fails to furnish the Commissioner 
notice of the existence of liability insurance 
on her car and she receives notification of 
suspension of her license for lack of lia- 
bility insurance but she continues to drive, 
relying on her agent to correct his error, 


212 


§ 20-29.1 


subsequent moving violations during the 
period of the suspension make revocation 
for an additional period mandatory under 
this section even though the suspension 
would not have been entered if the Com- 
missioner had been properly advised of the 
existence of liability insurance. Carson v. 
Godwin, 269 N.C. 744, 153 S.E.2d 473 


1973 CUMULATIVE SUPPLEMENT 


§ 20-30 


Former Provisions Construed. — See 
Underwood v. Howland, 274 N.C. 473, 164 
S.E.2d 2 (1968). 

Applied in Underwood v. Howland, 1 
N.C. App. 560, 162 S.E.2d 124 (1968); Tay- 
lor v. Garrett, 7 N.C. App. 473, 173 S.E.2d 
31 (1970). 


(1967). 


§ 20-29.1. Commissioner may require reexamination; issuance of 
limited or restricted licenses.—The Commissioner of Motor Vehicles, hav- 
ing good and sufficient cause to believe that a licensed operator or chauffeur is 
incompetent or otherwise not qualified to be licensed, may, upon written notice 
of at least five days to such licensee, require him to submit to a reexamination to 
determine his competency to operate a motor vehicle. Upon the conclusion of 
such examination, the Commissioner shall take such action as may be appropriate, 
and may suspend or revoke the license of such person or permit him to retain such 
license, or may issue a license subject to restrictions or upon failure of such re- 
examination may cancel the license of such person until he passes a reexamina- 
tion. Refusal or neglect of the licensee to submit to such reexamination shall be 
grounds for the cancellation of the license of the person failing to be reexamined, 
and the license so cancelled shall remain cancelled until such person satisfactorily 
complies with the reexamination requirements of the Commissioner. The Com- 
missioner may, in his discretion and upon the written application of any person 
qualified to receive an operator’s or chauffeur’s license, issue to such person an 
operator’s or chauffeur’s license restricting or limiting the licensee to the opera- 
tion of a single prescribed motor vehicle or to the operation of a particular class 
or type of motor vehicle. Such a limitation or restriction shall be noted on the 
face of the license, and it shall be unlawful for the holder of such limited or re- 
stricted license to operate any motor vehicle or class of motor vehicle not speci- 
fied by such restricted or limited license, and the operation by such licensee of 
motor vehicles not specified by such license shall be deemed the equivalent of 
operating a motor vehicle without any chauffeur’s or operator’s license. Any such 
restricted or limited licensee may at any time surrender such restricted or lim- 
ited license and apply for and receive an unrestricted operator’s or chauffeur’s 
license upon meeting the requirements therefor. (1943, c. 787, s. 2; 1949, c. 1121; 
1971, c. 546.) ) 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, added “or upon fail- 
ure of such reexamination may cancel the 
license of such person until he passes a re- 
examination” at the end of the second sen- 
tence and substituted for “suspension or 
revocation of his license’ at the end of the 
third sentence the language beginning 
“cancellation of the license.” 

Notice of Suspension Required.—A re- 
quirement for notice is made by § 20-16(d) 
in all cases in which a license is suspended 
under the authority of that section. Even 
though a similar requirement for notice 
does not appear in this section, a reading 
of this Chapter, in which both sections ap- 
pear, makes it clear that the legislature 


intended that notice be given to the li- 
censee when the Commissioner suspends a 
license under this section as well as when 
suspension is made under the authority of 
§ 20-16. State v. Hughes, 6 N.C. App. 287, 
170 S.E.2d 78 (1969). 

In any case in which a license is sus- 
pended under the authority of this section, 
the Commissioner of Motor Vehicles is re- 
quired to notify the licensee of such sus- 
pension. That such notice is required is 
made more apparent when it is realized 
that even a failure to pass a reexamination 
conducted under this section does not 
necessarily result in suspension of the li- 
cense. State v. Hughes, 6 N.C. App. 287, 
170 S.E.2d 78 (1969). 


§ 20-30. Violations of license or learner’s permit provisions.—It shall 
be unlawful for any person to commit any of the following acts: 


(1) To display or cause to be displayed or to have in possession any oper- 
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ator’s or chauffeur’s license or learner’s permit, knowing the same to be 


fictitious or to have been cancelled, revoked, suspended or altered. 


(2) To counterfeit, sell, lend to, or knowingly permit the use of, by one not 
entitled thereto, any operator’s or chauffeur’s license or learner’s permit. 


(3) To display or to represent as one’s own a license or learner’s permit not 
issued to the person so displaying same. 


(4) To fail or refuse to surrender to the Department upon demand any li- 
cense or learner’s permit or the badge of any chauffeur whose license or 
learner’s permit has been suspended, cancelled or revoked as provided 
by law. 


(5) To use a false or fictitious name or give a false or fictitious address in 
any application for an operator’s or chauffeur’s license or learner’s 
permit, or any renewal or duplicate thereof, or knowingly to make a 
false statement or knowingly conceal a material fact or otherwise com- 
mit a fraud in any such application, or for any person to procure, or 
knowingly permit or allow another to commit any of the foregoing 
acts. Any license or learner’s permit procured as aforesaid shall be void 
from the issuance thereof, and any moneys paid therefor shall be for- 
feited to the State. 


(6) To photostat or otherwise reproduce an operator’s or chauffeur’s license 
or learner’s permit or to possess an operator’s or chauffeur’s license or 
learner’s permit which has been photostated or otherwise reproduced, 
unless such photostat or other reproduction was authorized by the 
Commissioner. (1935, c. 52, s. 24; 1951, c. 542, s. 4; 1967, c. 1098, s. 1; 
1073) Clots.) 


Editor’s Note. — The 1967 amendment 
added “or for any person to procure. or 
knowingly permit or allow another to com- 
mit any of the foregoing acts” at the end 
of the first sentence in subdivision (5). 


The 1973 amendment, effective July 1, 
1973, inserted “or learner’s permit” 
throughout the section. 


§ 20-32. Unlawful to permit unlicensed minor to drive motor vehicle. 
—It shall be unlawful for any person to cause or knowingly permit any minor 
under the age of 18 years to drive a motor vehicle upon a highway as an operator, 
unless such minor shall have first obtained a license to so drive a motor vehicle 
under the provisions of this Article. (1935, c. 52, s. 26; 1973, c. 684.) 

The 1973 amendment deleted “over six- 
teen and” following “any minor” near the 
beginning of the section. 


§ 20-35. Penalties for misdemeanor. 


Cross Reference.—As to jurisdiction of 
prosecution under this section, see notes to 
§§ 7A-271 and 7A-272. 

This section and § 20-7, being in pari 
materia, must be construed together, and, 
if possible, they must be reconciled and 
harmonized. State v. Tolley, 271 N.C. 459, 
156 S.E.2d 858 (1967). 

Excessive Penalty. — Any person con- 
victed of operating a motor vehicle over 
any highway in this State without having 
first been licensed as such operator, in 


violation of § 20-7 (a), is guilty of a mis- 
demeanor; and, under § 20-7 (n) and sub- 
section (b) of this section, is subject to 
punishment by imprisonment for a term 
of not more than six months. The superior 
court, even if it has jurisdiction in other 
respects, has no authority to pronounce 
judgment imposing a prison sentence of 
two years for this criminal offense. State 
v. Wall, 271 N.C. 675, 157 S.E.2d 363 
(1967). 


§ 20-36. Ten-year-old convictions not considered.—No conviction of 


any violation of the motor vehicle laws shall be considered by the Department 
in determining whether any person’s driving privilege shall be suspended or re- 
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voked or in determining the appropriate period of suspension or revocation after 
10 years has elapsed from the date of such conviction. (1971, c. 15.) 

Ten-Year Limitation Applicable to De- able Robert A. Collier, Jr., 41 N.C.A.G. 
partment of Motor Vehicle Action Only.— 322 (1971). 
See opinion of Attorney General to Honor- 


ARTICLE 2A. 
Afflicted, Disabled or Handicapped Persons. 


§ 20-37.2. Handicapped drivers—display of distinctive flags.— 
Handicapped or paraplegic drivers of motor vehicles are authorized when get- 
ting into and out of such vehicles, or when in distress, to display a white flag of 
approximately seven and one-half inches in width and thirteen inches in length, with 
the letter ““H” thereon in red color with an irregular one-half inch red border. Said 
flag shall be of reflective material so as to be readily discernible under darkened 
conditions and shall be issued under § 20-37.3. (1967, c. 296, s. 2.) 


§ 20-37.3. Handicapped drivers — issuance of flags and cards.— 
The Commissioner of Motor Vehicles may, upon application and payment of a fee 
of two dollars ($2.00), issue to any handicapped person a distress flag as described 
in § 20-37.2, and a card which shall be applicant’s authority to use such flag. This 
card shall set forth the applicant’s name, address, date of birth, physical apparauus, 
if any, needed to operate a motor vehicle, and other pertinent facts which the 
Commissioner of Motor Vehicles deems desirable The card and flag issued to an 
applicant shall bear corresponding numbers. In the event of loss or destruction of 
such flag a replacement may be issued upon the payment of the sum of one dollar 
($1.00) by the applicant. The Commissioner of Motor Vehicles shall maintain a 
list of those persons to whom distress flags and cards have been issued. (1967, c. 


296, s. 3.) 


§ 20-37.4. Handicapped drivers—unauthorized use of flag; viola- 
tion of §§ 20-37.2 to 20-37.5.—Any person who is not a handicapped or para- 
plegic person who uses the above-mentioned flag or facsimile thereof as a distress 
signal or for any other purpose or any other person who violates any provision of 
§§ 20-37.2 to 20-37.5 shall be guilty of a misdemeanor. (1967, c. 296, s. 4.) 


§ 20-37.5. Handicapped drivers—definition.—As used herein handi- 
capped or paraplegic drivers shall mean: 


(1) Any person who has impairments that, regardless of cause or manifes- 
tation, for all practicable purposes, confines such person to a wheelchair. 
(2) Any person who has impairments that cause such person to walk with 
difficulty or insecurity and includes but is not limited to those persons 
using braces or crutches, amputees, arthritics, spastics and those with 
pulmonary or cardiac ills who may be semiambulatory. (1967, c. 296, 


ae 5) 


§ 20-37.6. Handicapped drivers—parking privileges.—Any person 
who has lost the use of one or both legs or is so severely disabled as to be unable 
to walk without the aid of a mechanical device shall be allowed to park for un- 
limited periods in parking zones restricted as to the length of time parking is 
permitted. This section shall have no application to those zones or during times in 
which the stopping, parking, or standing of all vehicles is prohibited or which are 
reserved for special types of vehicles. As a condition to this privilege the vehicle 
shall display a distinguishing license plate which shall be issued for a vehicle 
registered to the disabled person. Such license plate shall be issued for the normal 
fee applicable to standard license plates, except that a person who qualifies for 
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a license plate under this section and also qualifies as a disabled veteran under 
G.S. 20-81.4 shall be issued the license plate provided for herein free of charge. 
CUO A or 3/45:8.) 16597516) 126.0) 


Editor’s Note—Session Laws 1971, c. The 1973 amendment, effective July 1, 
374, s. 2, makes the act effective Jan. 1, 1973, rewrote the third sentence and added 
1972. the fourth sentence. 

ARTICLE ZB. 


Special Identification Cards for Nonoperators. 


§ 20-37.7. Special identification card. — (a) The Department of Motor 
Vehicles shall upon satisfactory proof of identification issue a special identifica- 
tion card to any person 16 years or older who is a resident of the State of North 
Carolina and for any reason does not possess a valid driver’s license issued by the 
Department of Motor Vehicles. 

(b) Every application for a special identification card shall be made upon the 
approved form furnished by the Department. 

(c) A special identification card issued under this section shall be similar in size, 
shape, and design to a driver’s license and shall include a photograph, but the 
card shall be of a distinctive color and shall clearly state that it does not enable 
the person to whom it is issued to operate a motor vehicle. 

(d) A special identification card shall not expire but may be reissued. The fee 
for the issuance or reissuance of a special identification card shall be one dollar 
($1.00) and shall be placed in the “operator’s and chauffeur’s license fund” for 
use as provided in G.S. 20-7(j). 

(e) Any fraud or misrepresentation in the application for or use of a special 
identification card issued under this section is a misdemeanor, punishable by a fine 
of not more than five hundred dollars ($500.00) or by imprisonment of 90 days, 
or both. 

({) The Department of Motor Vehicles shall maintain hard copies of applications 
and information pertaining to the recipients of a special identification card and 
such indices as deemed appropriate, but such information shall not be required to 
be computerized. The Department may promulgate any rules and regulations it 
deems necessary for the effective implementation of the provisions of this section. 

(g) The fact of issuance of a special identification card pursuant to this section 
shall not place upon the State of North Carolina or any agency thereof any liability 
for the misuse thereof and the acceptance thereof as valid identification is a matter 
left entirely to the discretion of any person to whom such card is presented. 

(h) The Department may utilize the various communications media throughout 
the State to inform North Carolina residents of the provisions of this section. 
(1973, c. 438, s. 1.) 


Editor’s Note. — Session Laws 1973, c. 
438, s. 2, makes the act effective Oct. 1, 
1973. 
ARTICLE 3. 


Motor Vehicle Act of 1937. 


Part 1. General Provisions. 


§ 20-38. Definitions of words and phrases. 
(20) Passenger Vehicles.— a. Excursion passenger vehicles. 


Passenger vehicles kept in use for the purpose of transporting 
persons on sight-seeing or travel tours. 
b. For hire passenger vehicles. 
Passenger motor vehicles transporting passengers for com- 
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pensation ; but this classification shall not include motor vehicles 
of nine-passenger capacity or less operated as ambulances or 
operated by the owner where the cost of operation is shared by 
neighbor fellow workmen between their homes and the place of 
regular daily employment, when operated for not more than 
two trips each way per day, nor shall this classification include 
automobiles operated by the owner where the cost of operation 
is shared by the passengers on a “share the expense” plan, nor 
shall this classification include motor vehicles transporting stu- 
dents for the public school system when said motor vehicles are 
so transporting under contract with the State Board of Educa- 
tion, nor shall this classification include motor vehicles leased 
to the United States of America or any of its agencies when 
such lease agreement is on a nonprofit basis. 


. Common carriers of passengers. 


Passenger motor vehicles operated under a franchise certif- 
icate issued by the Utilities Commission under §§ 62-121.5 
through 62-121.79 [now §§ 62-259 through 62-279], for opera- 
tion on the public highways of this State between fixed termini 
or over a regular route for the transportation of persons or prop- 
erty for compensation. 


d. Motorcycle. 


Every motor vehicle having a saddle tor the use of the rider 
and designed to travel on not more than three wheels in con- 
tact with the ground, including motor scooters and motor-driven 
bicycles, but excluding tractors and utility vehicles equipped 
with an additional form of device designed to transport prop- 
erty, and three-wheeled vehicles while being used by law-en- 
forcement agencies. 


. U-drive-it passenger vehicles. 


Passenger motor vehicles used for the purpose of rent or lease 
to be operated by the lessee; provided, this shall not include 
passenger motor vehicles of nine-passenger capacity or less which 
are leased for a term of one year or more to the same person, 
firm, or corporation. Provided, further that passenger vehicles 
leased or rented to public school authorities for the purpose of 
driver-training instruction shall not be included in this designa- 
tion. 


Ambulance. 


A motor vehicle equipped for transporting wounded, injured 
or sick persons. 


g. Private passenger vehicles. 


All other passenger vehicles not included in the above defini- 
tions. 


(24) Property-Hauling Vehicles—a. Exempt for hire vehicles. 


All motor vehicles used for the transportation of property 
for hire but not licensed as common carriers or contract 
carriers of property under franchise certificates or permits 
issued by the Utilities Commission pursuant to G.S. 62- 
262 and other provisions of chapter 62 of the General Stat- 
utes, or by the Interstate Commerce Commission; provided, 
that the term “for hire” as used herein shall include every ar- 
raugement by which the owner of a motor vehicle uses, or per- 
mits such vehicle to be used, for the transportation of the prop- 
erty of another for compensation, subject to the following ex- 
emptions : 
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1. The transportation of farm crops or products, including 
logs, bark, pulp and tannic acid wood delivered from 
farms and forest to the first or primary market, and the 
transportation of wood chips from the place where wood 
has been converted into chips to their first or primary 
market. 

2. The transportation of perishable foods which are still 
owned by the grower while being delivered to the first 
or primary market by an operator who has not more than 
one:truck, truck-tractor or trailer in a for hire operation. 

3 The transportation of merchandise hauled for neighbor- 
hood farmers incidentally and not as regular business in 
going to and from farms and primary markets. 

4. The transportation of T.V.A. or A.A.A. phosphate and/or 
agricultural limestone in bulk which is furnished as a 
grant of aid under the United States Agricultural Ad- 
justment Administration. 

5. The transportation of fuel for the exclusive use of the pub- 
lic schools of the State. 

6. Motor vehicles whose sole operation in carrying the 
property of others is limited to the transportation of the 
United States mail pursuant to a contract made with the 
United States or the extension or renewal of such con- 
tract. 

7 Vehicles which are leased for a term of one year or more 
to the same person, firm or corporation when used ex- 
clusively by such person, firm or corporation in trans- 
porting its own property. 

b. Common carrier of property vehicles. 

Every motor vehicle used for the transportation of property 
which is certified a common carrier by the Utilities Commission 
or the Interstate Commerce Commission. 

. Private hauler vehicles. 

All motor vehicies used for the transportation of property not 
falling within one of the above defined classifications; provided, 
selt-propelled vehicles equipped with permanent living and sleep- 
ing facilities used exclusively for camping activities shall be 
classified as private passenger vehicles. 

d. Semitrailer. 

Every vehicle without motive power designed for carrying 
property or persons and for being drawn by a motor vehicle, and 
so constructed that part of its weight and/or its load rests upon 
or is carried by the pulling vehicle. 

. Trailers. 

Every vehicle without motive power designed for carrying 
property or persons wholly on its own structure and to be drawn 
by a motor vehicle. This shall include so-called pole trailers or a 
pair of wheels used primarily to balance a load, rather than for 
purposes of transportation. 

f. Contract carrier of property vehicles. 
Every motor vehicle used for the transportation of prop- 
erty under a franchise permit of a regulated contract carrier 
issued by the North Carolina Utilities Commission under G.S. 
62-262 or the Interstate Commerce Commission. 
(26) Resident—Any individual who resides within this State for other than 
a temporary or transitory purpose for more than six months shall be 
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presumed to be a resident of this State; but absence from the State 
for more than six months shall raise no presumption that the individual 


is not a resident of the State. 


(igOr, cc, 201, 399; c. 1095, ss. 3,4; 1969, c. 561,'s. 2.) 


Editor’s Note.— 

The first 1967 amendment rewrote para- 
graph d of subdivision (20). 

The second 1967 amendment inserted 
“operated as ambulances or” near the be- 
ginning of paragraph b ot subdivision (20), 
inserted present paragraph f in subdivision 
(20) and redesignated former paragraph | 
of subdivision (20) as paragraph g. 

The third 1967 amendment, effective 
Feb. 15, 1968, rewrote that portion of 
subdivision (24) a preceding the words 
“provided, that the term ‘for hire’ as used 
herein” and added paragraph f thereto. 

The 1969 amendment rewrote subdivision 
(26). 

As only subdivisions (20), (24) and (26) 
were affected by the amendments, the rest 
of the section is not set out. 

This section defines “owner” under the 
Motor Vehicles Act and § 20-279.1 defines 
“owner” essentially the same way. Nation- 
wide Mut. Ins. Co. v. Hayes, 276 N.C. 620, 
174 S.E.2d 511 (1970). 

Intersection.— 

With reference to the right-of-way as 
between two vehicles approaching and en- 
tering an intersection, the law of this State 
makes no distinction between a ‘T”’ inter- 
section and one at which the two highways 
cross each other completely. Dawson v. 
Jennette, 278 N.C. 438, 180 S.E.2d 121 
(1971). 


Bicycle.— 

The operation of a bicycle upon a pub- 
lic highway is governed by the rules gov- 
erning motor vehicles insofar as the nature 
of the vehicle permits. Webb v. Felton, 
266 N.C. 707, 147 S.E.2d 219 (1966). 

A bicycle is a vehicle and its rider is a 
driver within the meaning of the Motor 
Vehicle Law. Lowe vy. Futrell, 271 N.C. 


DOU, lov. outed U2, (1907). Saulermmeer 
Purser, 12 N.C. App. 206, 182 S.E.2d 850 
(1971). 


A mobile home is a motor vehicle under 
subdivision (17), and is subject to the 
mandatory provisions of the statutes relat- 
ing to the registration of motor vehicles 
in this State. King Homes, Inc. v. Bryson, 
273 N.C. 84, 159 S.F.2d 329 (1968). 

Applied in Mims vy. Dixon, 272 N.C. 256, 
158 S.E.2d 91 (1967). 

Quoted in Galloway v. Hartman, 271 
IN..C.°372).156°5.8 edule tabi vote: 

Stated in Wilson v. J.W. Dunn Co., 1 
N.C. App. 65, 159 S.E.2d 373 (1968); Mc- 
Coy? ve Dowdy;- 16° N:GP App. “24297192 
S.E.2d 81 (1872). 

Cited in Champion v. Waller, 268 N.C. 
426, 150 S.E.2d 783 (1966); Anderson v. 
Carter, 272 N.C. 426, 158 S.E.2d 607 (1968); 
Hall v. Kimber, 6 N.C. App. 669, 171 
S.E.2d 99 (1969). 


Part 2. Authority and Duties of Commissioner and Department. 


§ 20-42. Authority to administer oaths and certify copies of records. 


(b) The Commissioner and such officers of the Department as he may desig- 
nate are hereby authorized to prepare under the seal of the Department and de- 
liver upon request a certified copy of any record of the Department, charging a fee 
of one dollar ($1.00) for each document so certified, and every such certified 
copy shall be admissible in any proceeding in any court in like manner as the orig- 
inal thereof, without further certification. Provided that any copy of any record 
of the Department furnished to State, county, municipal and court officials of this 
State for official use shall be furnished without charge. (1937, c. 407, s. 7; 1955, 


c. 480; 1961, c. 861, s. 1; 1967, c. 691, s. 41; ¢. 1172; 1971, c. 749.) 


Editor’s Note. — Session Laws 1467, c. 
1172, added the proviso at the end of sub- 
section (b). 

Session Laws 1967, c. 691, s. 41, effec- 
tive July 1, 1967, had added a last sentence 
to subsection (b) reading: “The Depart- 
ment shall furnish certified copies of any 
record required to be kept by the Depart- 
ment to State, county, municipal and court 
officials of the State for official use only, 
without charge.” 


Session Laws 1971, c. 749, increased the 
fee in the first sentence of subsection (b) 
from fifty cents to one dollar for each 
document. 

As subsection (a) was not affected by 
the amendments, it is not set out. 

Admissibility of Department Records.— 
The records of the Department, properly 
authenticated, are competent for the pur- 
pose of establishing the status of a per- 
son’s operator’s license and driving privi- 
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lege. State v. Teasley, 9 N.C. App. 477, 176 
S.E.2d 838 (1970); State v. Rhodes, 10 
N.C. App. 154, 177 S.E.2d 754 (1970). 

A defendant is entitled to have the con- 
tents of the official record of the status of 
his driver’s license limited, if he so re- 
quests, to the formal parts thereof, includ- 
ing the certification and seal, plus the fact 
that under official action of the Depart- 
ment of Motor Vehicles the defendant’s li- 
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pension on the date he is charged with 
committing the offense under § 20-28. State 
v. Rhodes, 10 N.C. App. 154, 177 S.E.2d 
754 (1970). 

Applied in State v. Blacknell, 270 N.C. 
103, 153 S.E.2d 789 (1967); States v. 
Hughes, 6 N.C. App. 287, 170 S.E.2d 78 
(1969). 

Cited in State v. Letterlough, 6 N.C. 
App. 36, 169 S.E.2d 269 (1969). 


cense was in a State of revocation or sus- 


§ 20-43. Records of Department.—(a) All records of the Department, 
other than those declared by law to be confidential for the use of the Department, 
shall be open to public inspection during office hours. 

(b) The Commissioner, upon receipt of notification from another state or for- 
eign country that a certificate of title issued by the Department has been sur- 
rendered by the owner in conformity with the laws of such other state or foreign 
country, may cancel and destroy such record of certificate of title. (1937, c. 407, 
S$) 89)1947 "ca ZlO eomiealoAl cel 0/0, s..1.) 

Editor’s Note. — The 1971 amendment 
deleted former subsection (b) and redes- 
ignated former subsection (c) as present 
subsection (b). 


Cited in Hodgson v. Hyatt Realty & 
Inv. Co., 353 Fl Suppasaeecmeenee wet 
1973). 


§ 20-47. Department may summon witnesses and take testimony. 


Cross References.— of misdemeanors for violations of this 
As to penalties for persons convicted article, see § 20-176. 


§ 20-48. Giving of notice.—Whenever the Department is authorized or re- 
quired to give any notice under this Chapter or other law regulating the operation 
of vehicles, unless a different method of giving such notice is otherwise expressly 
prescribed, such notice shall be given either by personal delivery thereof to the per- 
son to be so notified or by deposit in the United States mail of such notice in 
an envelope with postage prepaid, addressed to such person at his address as 
shown by the records of the Department. The giving of notice by mail is complete 
upon the expiration of four days after such deposit of such notice. Proof of the 
giving of notice in either such manner may be made by the certificate of any 
officer or employee of the Department or affidavit of any person over 18 years of 
age, naming the person to whom such notice was given and specifying the time, 
place, and manner of the giving thereof. (1937, c. 407, s. 13; 1955, c. 1187, s. 21; 


1971, c. 1231, s. 1.) 


Editor’s Note. — The 1971 amendment 
substituted “18” for “twenty-one” in the 
third sentence. 

Provisions Satisfy Requirements of Due 
Process.—The provisions of this section, 
together with the provisions of § 20-16(d), 
relating to the right of review, and the pro- 
visions of § 20-25, relating to the right of 
appeal, satisfy the requirements of proce- 
dural due process. State v. Teasley, 9 N.C. 
App. 477, 176 S.E.2d 838 (1970). 

Notice of Suspension or Revocation of 
License.—This section, which is the sec- 
tion providing for the manner in which 
notice is to be given, is reasonably cal- 
culated to assure that notice will reach 
the intended party and afford him the op- 
portunity of resisting or avoiding the pro- 


posed suspension, as well as to give him 
notification of the actual suspension of 
his operator’s license and driving privilege. 
State v. Teasley, 9 N.C. App. 477, 176 
S.E.2d 838 (1970). 

When the Department complies with the 
procedure set forth in this section as to 
notice of suspension of the operator’s li- 
cense and driving privilege, such com- 
pliance constitutes constructive notice to 
the defendant that his license has been sus- 
pended. State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970). 

Certification by an employee of the De- 
partment of Motor Vehicles that the orig- 
inal of an order of security requirement or 
suspension of driving privilege was mailed 
to defendant on a specified date at his 
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address shown on the records of the De- 
partment of Motor Vehicles is sufficient 
to render admissible a copy of the docu- 
ment in a prosecution of a defendant for 
driving while his license was suspended. 
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State v. Herald, 10 N.C. App. 263, 178 
S.E.2d 120 (1970). 

Applied in State v. Hughes, 6 N.C. App. 
287, 170 S.E.2d 78 (1969). 


§ 20-49. Police authority of Department. 


Subdivisions (2) and (4) of this section 
are not irreconcilable with § 20-183. State 
v. Allen, 15 N.C. App. 670, 190 S.E.2d 714 


(1972), rev’d on other grounds, 282 N.C. 
503, 194 S.E.2d 9 (1973). 


Part 3. Registration and Certificates of Titles of Motor Vehicles. 


§ 20-50. Owner to secure registration and certificate of title. 


Opinions of Attorney General.—Mr. Eric 
L. Gooch, Director, Sales and Use Tax 
Division, N.C. Department of Revenue, 
40 N.C.A.G. 446 (1969). 

A “certificate of number” required by § 
75A-5 is not a “certificate of title’ to be 
compared with that required by this sec- 
tion for vehicles intended to be operated 
on the highways. Lane v. Honeycutt, 14 
N.C. App. 436, 188 S.E.2d 604 (1972). 

A mobile home is a motor vehicle under 


tory provisions of the statutes relating to 
the registration of motor vehicles in this 
State. King Homes, Inc. v. Bryson, 273 
N.C. 84, 159 S.E.2d 329 (1968). 

Stated in Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (1970). 

Cited in State v. White, 3 N.C. App. 31, 
164 S.E.2d 36 (1968); United States v. 
Powers, 439 F.2d 373 (4th Cir. 1971); 
Fereuson .v.. Morgan, -26e00\.C ooo el 
Sie ol ilo les 


§ 20-38 (17), and is subject to the manda- 


§ 20-51. Exempt from registration.—The following shall be exempt from 
the requirement of registration and certificate of title: 


(6) Any trailer or semitrailer attached to and drawn by a properly licensed 
motor vehicle when used by a farmer, his tenant, agent, or employee 
in transporting unginned cotton, peanuts, soybeans, corn, hay, tobacco, 
silage, cucumbers, or irrigation pipes and equipment owned by such 
farmer or tenant from place to place on the same farm, from one farm 
to another, from farm to gin, from farm to dryer, or from farm to 
market, and when not operated on a for-hire basis. The term “trans- 
porting” as used herein shall include the actual hauling of said products 
and all unloaded travel in connection therewith. 

(8) Any vehicle which is driven or moved upon a highway only for the pur- 
pose of crossing or traveling upon such highway from one side to the 
other provided the owner or lessee of the vehicle owns the fee or a lease- 
hold in all the land along both sides of the highway at the place of 
crossing. (1937, c. 407, s. 16; 1943, c. 500; 1949, c. 429; 1951, c. 705, 
een 73, Cc. o20,/ss. 2, 3:'c, 1316, s.-1; 1961)'cce. 334.°817- 1963; c. 
145; 1965, c. 1146; 1971, c. 107; 1973, cc. 478, 757.) 


Editor’s Note.— The second 1973 amendment added sub- 


The 1971 amendment, in subdivision division (8). 
(6), inserted “soybeans, corn, hay, to- As the rest of the section was not 
bacco” in the first sentence and added the changed by the amendments, only the 


opening paragraph and subdivisions (6) 
and (8) are set out. 


second sentence. 
The first 1973 amendment inserted “cu- 
cumbers” in subdivision (6). 


§ 20-52. Application for registration and certificate of title. 


State. King Homes, Inc. v. Bryson, 
N.C. 84, 159 S.E.2d 329 (1968). 

Cited in Ferguson v. Morgan, 282 N.C. 
83, 191 S.E.2d 817 (1972). 
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A mobile home is a motor vehicle under 273 
§ 20-38 (17), and is subject to the manda- 
tory provisions of the statutes relating to 


the registration of motor vehicles in this 
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§ 20-52.1. Manufacturer’s certificate of transfer of new motor ve- 
hicle. 

(c) Upon sale of a new vehicle by a dealer to a consumer-purchaser, the dealer 
shall execute in the presence ot a person authorized to administer oaths an assign- 
ment of the manufacturer’s certificate of origin for the vehicle, including in such 
assignment the name and address of the transferee and no title to a new motor 
vehicle acquired by a dealer under the provisions of subsection (a) and (b) of 
this section shall pass or vest until such assignment is executed and the motor 
vehicle delivered to the transferee. 

Any dealer transferring title to, or an interest in, a new vehicle shall deliver the 
manufacturer’s certificate of origin duly assigned in accordance with the foregoing 
provision to the transteree at the time ot delivering the vehicle, except that where a 
security interest is obtained in the motor vehicle from the transferee in payment 
of the purchase price or otherwise, the transferor shalj deliver the manufactuurer’s 
certificate of origin to the lienholder and the lienholder shall forthwith forward 
the manufacturer’s certificate of origin together with the transferee’s application 
for certificate of title and necessary fees to the Department. Any person who de- 
livers or accepts a manufacturer’s certificate of origin assigned in blank: shall be 
guilty of a misdemearor. (1961 c. 835, s. 4; 1967. c. 863.) 

Editor’s Note. — The 1967 amendment § 20-38 (17), and is subject to the manda- 
rewrote subsection (c). tory provisions of the statutes relating to 

As subsections (a) and (b) were not’ the registration of motor vehicles in this 
changed by the amendment, they are not State. King Homes, Inc. v. Bryson, 273 
set out. N.C. 84, 159 S.E.2d 329 (1968). 

A mobile home is a motor vehicle under 


§ 20-55. Examination of registration records and index of stolen 
and recovered vehicles.—The Department, upon receiving application for any 
transfer of registration or for original registration of a vehicle, other than a new 
vehicle sold by a North Carolina dealer, shall first check the engine and serial 
numbers shown in the application with its record of registered motor vehicles, 
and against the index of stolen and recovered motor vehicles required to be main- 
tained by this Article. (1937, c. 407, s. 20; 1971, c. 1070, s. 2.) 

Editor’s Note. — The 1971 amendment 


substituted “with its record” for “against 
the indexes.” 


§ 20-56. Registration indexes.—The Department shall file each appli- 
cation received, and when satisfied as to the genuineness and regularity there- 
of, and that the applicant is entitled to register such vehicle and to the issuance 
of a certificate of title, shall register the vehicle therein described and keep a rec- 
ord thereof as follows: 


(1) Under a distinctive registration number assigned to the vehicle; 

(2) Alphabetically, under the name of the owner; 

(3) Under the motor number or any other identifying number of the vehicle; 
and 

(4) In the discretion of the Department, in any other manner it may deem 
advisable. (1937, c. 407, s. 2014; 1949, c. 583, s. 5; 1971, c. 1070, s. 3.) 


Editor’s Note. — The 1971 amendment cards” preceding “as follows” in the 
deleted “in suitable books or on index introductory language. 


§ 20-57. The Department to issue certificate of title and registra- 
tion card. 

(b) The registration card shall be of a size not to exceed 234 inches by 35% 
inches and shall be delivered to the owner and shall contain upon the face thereof 
the name and address of the owner, space for owner’s signature, the registration 
number assigned to the vehicle, and such description of the vehicle as determined 


222 


§ 20-58 1973 CUMULATIVE SUPPLEMENT § 20-58 
by the Commissioner, provided that if there are more than two owners the De- 
partment may show only two owners on the registration card and indicate that 
additional owners exist by placing after the names listed “‘et al.’””’ Upon application 
to the Department, the registered owner may acquire additional copies of the 
registration card at a fee of fifty cents (50¢) each. 

(d) The certificate of title shall contain upon the face thereof the identical in- 
formation required upon the face of the registration card except the abbreviation 
“et al.” if such appears and in addition thereto the name of all owners, the date of 
issuance and all liens or encumbrances disclosed in the application for title. All 
such liens or encumbrances shall be shown in the order of their priority, according 


to the information contained in such application. 


Lupa. c. 704, Ss. 1-3.) 

Editor’s Note.— 

The first 1973 amendment, effective July 
1, 1973, deleted, at the end of the first sen- 
tence of ‘subsection (b), “and upon the re- 


_verse side a form for endorsement of no- 


tice to the Department upon transfer of 
the vehicle.” 

The second 1973 amendment, effective 
Jan. 1, 1975, inserted “of a size not to ex- 
ceed 234 inches by 35% inches and shall be” 
near the beginning of subsection (b) and 
added the proviso to the first sentence of 


subsection (b). The amendment also in- 
serted “except the abbreviation ‘et al.’ if 
such appears” and “the name of all own- 
ers’ in subsection (d). The second amen- 
datory act directed that “the name of all 
owners” be inserted “immediately after the 
word ‘the’.”” In the section as set out above, 
the insertion has been made before, rather 
tnhanaiter, > the:”’ 

As the rest of the section was not 
changed by the amendments, only subsec- 
tions (b) and (d) are set out. 


§ 20-58. Perfection by indication of security interest on certificate 
of title.—Except as provided in G.S. 20-58.8, a security interest in a vehicle of a 
type for which a certificate of title is required shall be perfected only as hereinafter 
provided. 


(1) If the vehicle is not registered in this State, the application for notation 
of a security interest shall be the application for certificate of title pro- 
vided for in G.S. 20-52. 


(2) If the vehicle is registered in this State, the application for notation of a 
security interest shall be in the form prescribed by the Department, 
signed by the debtor, and containing the amount, date and nature of 
the security agreement, and the name and address of the secured party 
from whom information concerning the security interest may be ob- 
tained. The application must be accompanied by the existing certificate 
of title unless it is in the possession of a prior secured party. If there 
is an existing certificate of title issued by this or any other jurisdiction 
in the possession of a prior secured party, the application for notation 
of the security interest shall in addition, contain the name and address 
of such prior secured party. 


(3) If the application for notation of security interest is made in order to 
continue the perfection of a security interest perfected in another juris- 
diction, it may be signed by the secured party instead of the debtor. 
Such application shall be accompanied by documentary evidence of a 
perfected security interest. No such application shall be valid unless an 
application for a certificate of title has been made in North Carolina. 
(1937, c. 407, s. 22; 1955, c. 554, s. 2; 1961, c. 835, s. 6; 1969, c. 838, 
a1; 


Editor’s Note.— 

Session Laws 1969, c. 838, effective Oct. 
1, 1969, rewrote §§ 20-58 through 20-58.8, 
relating to notation of security interest on 
certificates of title, so as to make them 
conform to the Uniform Commercial 


Code. 


Section 2 of the 1969 act provides: “This 
act shall not be construed so as to invali- 
date any security interest in a motor ve- 
hicle properly perfected in North Caro- 
lina prior to the effective date of this act.” 

For case law survey as to credit trans- 
actions, see 44 N.C.L. Rev. 956 (1966). 
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Opinions of Attorney General. — Mr. 
Eric LT, Gooch, Director, Sales and Use 


Tax Division, N.C. Department of Rev- 
enue, 40 N.C.A.G. 446 (1969). 

Purpose.—The manifest purpose of § 20- 
58 et seq. is to provide notice by record- 
ing the security interest on the certificate 
of title. Ferguson v. Morgan, 14 N.C. App. 
520, 188 S.E.2d 672 (1972). 

Provisions of the Uniform Commercial 
Code with reference to the place for filing 
financing statements have no application 
to vehicles subject to registration with the 
Department of Motor Vehicles. Ferguson 
v. Morgan, 282 N.C. 83, 191 S.E.2d 817 
(1972). 
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Necessity for Recording Mortgage Or 
Other Lien.—It is no longer necessary to 
record the mortgage or other lien on ve- 
hicles required to be registered under the 
State motor vehicle laws in the county 


where the debtor resides. Ferguson v. 
Morgan, 282 -N.C.°'83; S10iewprineaerel s 
(1972). 


Plaintiff Estopped from Asserting Lien 
on Vehicles Where It Did Nothing to Per- 
fect Security Interest—See Wayne Fin. 
Corp. v. Shivar, 8 N.CosApp 98489. 1 74 
S.E.2d 876 (1970). 

Stated in Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (1970). 


§ 20-58.1. Duty of the Department upon receipt of application for 


notation of security interest.—(a) Upon receipt of an application for notation 
of security interest, the required fee and accompanying documents required by G.S. 
20-58, the Department, if it finds the application and accompanying documents in 
order, shall either endorse upon the certificate of title or issue a new certificate of 
title containing, the name and address of each secured party, the amount of each 
security interest, and the date of perfection of each security interest as determined 
by the Department. The Department shall deliver or mail the certificate to the uirst 
secured party named in it and shall also notify the new secured party that his 
security interest has been noted upon the certificate of title. 


(b) If the certificate of title is in the possession of some prior secured party, the 
Department, when satisfied that the application is in order, shall procure the 
certificate of title from the secured party in whose possession it is being held, 
for the sole purpose of noting the new security interest. Upon request of the 
Department, a secured party in possession of a certificate of title shall forthwith 
deliver or mail the certificate of title to the Department. Such delivery of the 
certificate does not affect the rights of any secured party under his security agree- 
ment. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 


Cross Reference. — See Editor’s note title by the Department as provided in this 


under § 20-58. 

Notation Is Necessary for Perfection of 
Security Interest as of Date Provided in § 
20-58.2.—A security interest would be per- 
fected as of the date provided in § 20-58.2 
only if the notation of the security inter- 
est is actually made on the certificate of 


section. Ferguson v. Morgan, 14 N.C. App. 
520, 188 S.E.2d).673, (19% 

Quoted in Wayne Fin. Corp. v. Shivar, 8 
N.C. App. 489, 174 S.B.2da8768(1970); 
Ferguson v. Morgan, 282 N.C. 83, 191 
S.B.20 81% (lore 


§ 20-58.2. Date of perfection.—If the application for notation of security 


interest with the required fee is delivered to the Department within ten days after 
the date of the security agreement, the security interest is perfected as of that date. 
Otherwise, the security interest is perfected as of the date of delivery of the appli- 


cation to the Department. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 


Cross Reference. — See Editor’s note 
under § 20-58. 

Notation Is Necessary for Perfection of 
Security Interest as of Date Provided in 
Section.—A security interest would be 
perfected as of the date provided in this 
section only if the notation of the security 
interest is actually made on the certificate 
of title by the Department as_ provided 
in § 20-58.1. Ferguson v. Morgan, 14 N.C. 
App. 520, 188 S.E.2d 672 (1972). 


Since security interest claimed by plaintiff 
was never actually recorded on the certifi- 
cate of title, he never had a perfected se- 
curity interest on the vehicle in question. 
Ferguson v. Morgan, 14 N.C. App. 520, 
188 S.E.2d 672 (1972). 

Applied in Ferguson v. Morgan, 282 N.C. 
83, 191 S.E.2d 817 (1972). 
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§ 20-58.3. Notation of assignment of security interest on certificate 
of title.—An assignee of a security interest may have the certificate of title en- 
dorsed or issued with the assignee named as the secured party, upon delivering to 
the Department on a form prescribed by the Department, with the required fee, an 
assignment by the secured party named in the certificate together with the certificate 
of title. The assignment must contain the address of the assignee from which 
information concerning the security interest may be obtained. If the certificate of 
title is in the possession of some other secured party the procedure prescribed by 
G.S. 20-58.1 (b) shall be followed. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note 
under § 20-58. 


§ 20-58.4. Release of security interest.—(a) Upon the satisfaction or 
other discharge of a security interest in a vehicle for which the certificate of title 
is in the possession of the secured party, the secured party shall within ten days 
after demand and, in any event, within thirty days, execute a release of his security 
interest, in the space provided therefor on the certificate or as the Department pre- 
scribes, and mail or deliver the certificate and release to the next secured party 
named therein, or if none, to the owner or other person authorized to receive the 
certificate for the owner. 

(b) Upon the satisfaction or other discharge of a security interest in a vehicle 
for which the certificate of title is in the possession of a prior secured party, the 
secured party whose security interest is satisfied shall within ten days execute a 
release of his security interest in such form as the Department prescribes and mail or 
deliver the same to the owner or other person authorized to receive the same for the 
owner. 

(c) An owner, upon securing the release of any security interest in a vehicle 

shown upon the certificate of title issued therefor, may exhibit the documents evi- 
dencing such release, signed by the person or persons making such release, and the 
certificate of title to the Department which shall, when satisfied as to the genuine- 
ness and regularity of the release, issue to the owner either a new certificate of title 
in proper form or an endorsement or rider attached thereto showing the release of 
_ the security interest. 
(d) If an owner exhibits documents evidencing the release of a security interest 
as provided in subsection (c) of this section but is unable to furnish the certificate 
of title to the Department because it is in possession of a prior secured party, the 
Department, when satisfied as to the genuineness and regularity of the release, shall 
procure the certificate of title from the person in possession thereof for the sole 
purpose of noting thereon the release of the subsequent security interest, following 
which the Department shall return the certificate of title to the person from whom 
it was obtained and notify the owner that the release has been noted on the certifi- 
cate of title. 

(e) If it is impossible for the owner to secure from the secured party the release 
contemplated by this section, the owner may exhibit to the Department such 
evidence as may be available showing satisfaction or other discharge of the debt 
secured, together with a sworn affidavit by the owner that the debt has been 
satisfied, which the Department may treat as a proper release for purposes of this 
section when satisfied as to the genuineness, truth and sufficiency thereof. Prior to 
cancellation of a security interest under the provisions of this subsection, at least 
fifteen days’ notice of the pendency thereof shall be given to the secured party at 
his last known address by the Department by registered letter. (1961, c. 835, s. 6; 
969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note 
under § 20-58. 


§ 20-58.5. Duration of security interests in favor of firms which 
cease to do business. — Any security interest recorded in favor of a firm or 
corporation which, since the recording of such security interest, has dissolved, 
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ceased to do business, or gone out of business for any reason, and which remains 
of record as a security interest of such firm or corporation for a period of more 
than three years from the date of the recording thereof, shall become null and void 
and of no further force and effect. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 


Cross Reference. — See Editor’s note 
under § 20-58. 


§ 20-58.6. Duty of secured party to disclose information. — A se- 
cured party named in a certificate of title shall, upon written request of the De- 
partment, the owner or another secured party named on the certificate, disclose 
information as to his security agreement and the indebtedness secured by it. (1961, 
c. 835, s. 6; 1969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note 
under § 20-58. 


§ 20-58.7. Cancellation of certificate.—The cancellation of a certificate 
of title shall not, in and of itself, affect the validity of a security interest noted on 
Ee LOO CUBS oaiSaOcnl JOU .c 1S00,'S..1-) 


Cross Reference. — See Editor’s note 
under § 20-58. 


§ 20-58.8. Applicability of §§ 20-58 through 20-58.8; use of term 
“ien’’.—(a) The provisions of G.S. 20-58 through 20-58.8 apply to the perfec- 
tion of security interests pursuant to G.S. 25-9-302. 


(b) The provisions of G.S. 20-58 through 20-58.8 inclusive shall not apply to 
or affect: 


(1) A lien given by statute or rule of law for storage of a motor vehicle or 
to a supplier of services or materials for a vehicle; 

(2) A lien arising by virtue of a statute in favor of the United States, this 
State or any political subdivision of this State; or 

(3) A security interest in a vehicle created by a manufacturer or by a dealer 
in new or used vehicles who holds the vehicle in his inventory. Such 
security interests shall be perfected by filing a financing statement un- 
der article 9 of the Uniform Commercial Code. 


(c) When the term “lien” is used in other sections of this chapter, or has been 
used prior to October 1, 1969, with reference to transactions governed by G.S. 20- 
58 through 20-58.8, to describe contractual agreements creating security interests 
in personal property, the term “‘lien’”’ shall be construed to refer to a “security 
interest” as the term is used in G.S. 20-58 through 20-58.8 and the Uniform 
Commercial Code. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note 
under § 20-58. 


§ 20-58.9: Repealed by Session Laws 1969, c. 838, s. 3, effective October 
1, 1969. 

Cross Reference. — See Editor’s note 
under § 20-58. 


§ 20-58.10. Effective date of $§ 20-58 to 20-58.9. 


Applied in Ferguson v. Morgan, 282 
N.C. 83, 191 S.E.2d 817 (1972). 


§ 20-63. Registration plates to be furnished by the Department; re- 
quirements; surrender and reissuance; displaying; preservation and 
cleaning; alteration or concealment of numbers; commission contracts 
for issuance. 


(h) Commission Contracts for Issuance of Plates and Certificates.—All regis- 
tration plates, registration certificates and certificates of title issued by the De- 
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partment, outside of those issued from the Raleigh offices of the said Department 
and those issued and handled through the United States mail, shall be issued inso- 
far as practicable and possible through commission contracts entered into by the 
Department for the issuance of such plates and certificates in localities throughout 
North Carolina with persons, firms, corporations or governmental subdivisions of 
the State of North Carolina and the Department shall make a reasonable effort 
in every locality, except as hereinbefore noted, to enter into a commission con- 
tract for the issuance of such plates and certificates and a record of these efforts 
shall be maintained in the Department. In the event the Department is unsuccess- 
ful in making commission contracts as hereinbefore set out it shall then issue said 
plates and certificates through the regular employees of the Department. When- 
ever registration plates, registration certificates and certificates of title are issued 
by the Department through commission contract arrangements, the Department 
shall provide proper supervision of such distribution. Commission contracts entered 
into hereunder shall provide for the payment of compensation at a rate per regis- 


tration plate as may be set by the General Assembly. Nothing contained in this 


subsection will allow or permit the operation of fewer outlets in any county in this 
State than are now being operated. (1937, c. 407, s. 27; 1943, c. 726; 1951, c. 102, 
Reet tos. | 1961, c. 360, 5:4; c. 861, s. 2; 1963; c7552 es; 6; 


c. 1071 ; 1965, c. 1088; 1969, c. 1140; 1971, c. 945; 1973, c. 629.) 


Editor’s Note.— 

The 1969 amendment, effective July 1, 
1969, substituted “twenty-seven cents 
(27¢)” for “twenty-two cents (22¢)” near 
the end of subsection (h). 

The 1971 amendment, effective July 1, 
1971, substituted “thirty [cents] (30¢)” for 
“twenty-seven cents (27¢)” in the fourth 
sentence of subsection (h). 

The 1973 amendment substituted “a rate 
per registration plate as may be set by the 
General Assembly” for “the rate of thirty 
[cents] (30¢) per registration plate” at the 
end of the fourth sentence of subsection 
(h). 

As the rest of the section was not 
changed by the amendments, only subsec- 
tion (h) is set out. 

License plates are a receipt for the privi- 
lege of using North Carolina highways; 


thus any aid they give to commerce re- 


lates only to intrastate movements. Hodg- 
son v. Hyatt Realty & Inv. Co., 353 F. 
Supp. 1363 (M.D.N.C. 1973). 

A North Carolina license plate remains 


_ the property of the State and can be sum- 
marily seized under certain conditions un- 


der subsection (a). 


Hyatt 
1363 


Hodgson v. 
Realty & Inv. S520 LS Supp. 
(M.D.N.C. 1973). 

Subsection (h) was intended to further 
the public convenience by setting up local 
license plate distribution points through- 
out the State. Hodgson v. Hyatt Realty & 
Iny. Co., 353 F. Supp. 1363 (M.D.N.C. 
1973). 


So: 


As well as to eliminate the necessity of 
employing temporary Department person- 
nel for a 45 day period between January 1 
and February 15 of each year when the 
vast bulk of the license plates are issued. 
Hodgson v. Hyatt Realty & Inv. Co., 353 
F. Supp. 1363 (M.D.N.C. 1973). 

The Legislature did not intend to aid 
or facilitate the functioning of an inter- 
state facility, in this case the state high- 
ways. Hodgson v. Hyatt Realty & Inv. Co., 
353... oupp. 1363 (M.D IN Coe 

Those commissioned to sell license plates 
are not dealing in interstate commerce, 
but perform a general tax collecting effort, 
since this section and § 20-97 do not ear- 
mark the funds for any specific project or 
road, and not all of the tax even goes to 
the Department of Highways. Hodgson 
v. Hyatt Realty & Inv. Co., 353 F. Supp. 
13Ga.t Vi LN Calta), 

The tax -collection from license sales 
under subsection (h) is essentially a local 
activity which Congress did not intend to 
include under the Fair Labor Standards 
Act. Hodgson v. Hyatt Realty & Inv. Co., 
358) FS Supp: 1363 '(M'D.N.G1973); 

The maximum punishment for a viola- 
tion of this section or § 20-111 would be 
that prescribed by § 20-176 (b), namely, 
a fine of not more than one hundred dol- 
lars or imprisonment in the county or mu- 
nicipal jail for not more than 60 days, or 
both such fine and imprisonment. State v. 
Tolley, 271 N.C. 459, 156 S.E.2d 858 (1967). 


§ 20-63.1. Department may cause plates to be refiectorized. — The 
Department of Motor Vehicles is hereby authorized to cause vehicle license plates 
for 1968 and future years to be completely treated with reflectorized materials de- 
signed to increase visibility and legibility of license plates at night. (1967, c. 8.) 
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§ 20-64. Transfer of registration plates to another vehicle. 


(f{) Whenever the owner of a registered vehicle transfers or assigns his inter- 
est to another, such transferor may, by surrendering the registration plate to the 
Department, secure a refund of the unexpired portion of such plate on a monthly 
basis, beginning the first day of the month following surrender of the plate to the 
Department, provided, that the annual license fee for such surrendered plate is 
sixty dollars ($60.00) or more. 

(1967, c. 995.) 

Editor’s Note.— ' 

The 1967 amendment rewrote subsec- 
tion (f). 

As the other subsections were not af- 


fected by the amendment, they are not set 
out. 


Stated in Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 
(1970). 


§ 20-67. Notice of change of address or name. 


Stated in State v. Teasley, 9 N.C. App. 
477, 176 S.E.2d 838 (1970). 


§ 20-71. Altering or forging certificate of title, registration card or 
application, a felony; reproducing or possessing blank certificate of 
title.—(a) Any person who, with fraudulent intent, shall alter any certificate of 
title, registration card issued by the Department, or any application for a certificate 
of title or registration card, or forge or counterfeit any certificate of title or regis- 
tration card purported to have been issued by the Department under the provisions 
of this Article, or who, with fraudulent intent, shall alter, falsify or forge any 
assignment thereof, or who shall hold or use any such certificate, registration card, 
or application, or assignment, knowing the same to have been altered, forged or 
falsified, shall be guilty of a felony and upon conviction thereof shall be punished 
in the discretion of the court. 


(b) It shall be unlawful to reproduce by any means or possess a blank North 
Carolina motor vehicle certificate of title or facsimile thereof. The provisions of 
this subsection shall not apply to agents or employees of the Department while 
acting in the course and scope of their employment or any printing company or its 
employees while employed by the Department to print or reproduce such certifi- 
cates of title while said company or its employees are acting within the scope of 
such employment. Any person, firm or corporation violating the provisions of this 
section shall be guilty of a misdemeanor punishable by a fine of not less than 
one hundred dollars ($100.00) and not more than five hundred dollars ($500.00), 
imprisonment for not more than six months or both such fine and imprisonment. 


(19370 C240 Jesn 3591909 Cal 204, 5.2-.197 1) ¢_ 99.) 


Cross Reference.— 

As to penalty for a violation of this 
article declared to constitute a felony, see 
§ 20-177. 


Editor’s Note. — The 1971 amendment 
designated the former section as subsection 
(a) and added subsection (b). 


§ 20-71.1. Registration evidence of ownership; ownership evidence 
of defendant’s responsibility for conduct of operation. 


Purpose, etc.— 

The purpose of this section is to estab- 
lish a ready means of proving agency in 
any case where it is charged that the neg- 
ligence of a nonowner operator causes 
damage to the property or injury to the 
person of another. It does not and was not 
intended to have any other force or effect. 
Phillips v. Utica Mut. Ins. Co., 4 N.C. App. 
655, 167 S.E.2d 542 (1969). 


When Section Applies—This section 
applies when, plaintiff, upon sufficient alle- 
gations, seeks to hold the owner liable for 
the negligence of a nonowner operator 
under the doctrine of respondeat superior. 
Phillips v. Utica Mut. Ins. Co., 4 N.C. App. 
655, 167 S.E.2d 542 (1969); Allen v. 
Schiller, 6 N.C. App. 392, 169 S.E.2d 924 
(1969); Dupree v. Batts, 276 N.C. 68, 170 
S.E.2d 918 (1969). 
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The section was plainly meant to apply 
in a civil case. State v. Cotten, 2 N.C. App. 
305, 163 S.E.2d 100 (1968). 


But It Does Not Apply to Action Seek- 
ing Declaration of Insurers’ Rights and 
Obligations. — An action which is not an 
action to recover damages for injury to the 
person or to the property or for the death 
of a person arising out of an accident or 
collision involving a motor vehicle, but is 
an action brought by an insurer against 
another insurer to have the court declare 
the rights and obligations of the insurers 
under their policies of insurance, is not the 
type of case to which this section was in- 
tended to apply. Aetna Cas. & Sur. Co. v. 
Lumbermen’s Mut. Cas. Co., 11 N.C. App. 
490, 181 S.E.2d 727 (1971). 


This section creates a presumption of 
ownership only in those specific instances 
enumerated. State v. Cotten, 2 N.C. App. 
305, 163 S.E.2d 100 (1968). 


Defendant’s testimony that he was the 
registered owner of a truck made a prima 
facie case of agency sufficient to support; 
but not compel, a verdict against him 
under the doctrine of respondeat superior 
for damages proximately caused by the 
negligence of the operator thereof. Brown 
v. Nesbitt, 271 N.C. 532, 157 S.E.2d 85 
(1967). 

Where Defendant Admitted Ownership 
of Automobile.—Plaintiff was entitled to 
have his case submitted to the jury where 
defendant admitted ownership of the auto- 
mobile and conceded that it was registered 
in his name. White v. Vananda, 13 N.C. 
App. 19, 185 S.E.2d 247 (1971). 

The two subsections, etc.— 

In accord with ist paragraph in original. 
See State v. Cotten, 2 N.C. App. 305, 163 
S.E.2d 100 (1968). 

Proof of Ownership Alone Takes Case, 
etc. 

Admission of ownership of the vehicle 
involved in the collision requires the sub- 
mission to the jury of the question of lia- 
bility under the doctrine of respondeat su- 
perior. Wilcox v. Glover Motors, Inc., 269 
N.C. 473, 153 S.E.2d 76 (1967). 

Proof of ownership is prima facie proof 
of agency. Branch vy. Dempsey, 265 N.C. 
733, 145 S.E.2d 395 (1965). 

Upon a showing of ownership, the arti- 
ficial force of the prima facie rule under 
this section seems to permit a finding of 
agency. Torres v. Smith, 269 N.C. 546, 
153 S.E.2d 129 (1967). 

By reason of this section, the agency is- 
sue is for determination by the jury. Allen 
v. Schiller, 6 N.C. App. 392, 169 S.E.2d 
924 (1969). 
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Evidence of ownership and registration 
of the motor vehicle involved in the colli- 
sion must, by force of this statute, be 
regarded as prima facie evidence that at 
the time and place of the injury caused by 
it the motor vehicle was being operated 
with the authority, consent and knowledge, 
and under the control of a person for 
whose conduct the defendant was legally 
responsibie. Allen v. Schiller, 6 N.C. App. 
392, 169 S.E.2d 924 (1969). 

Proof of registration of a vehicle in the 
name of a father is prima facie evidence of 
ownership by him and agency in the driver 
under this section. Such prima facie evi- 
dence of ownership in the father is suff- 
cient to carry the case to the jury against 
him, notwithstanding that further evidence 
is sufficient, if true, to rebut the prima facie 
evidence that the father owned the motor- 
cycle and that the minor was driving it as 
the owner’s agent. Bowen v. Gardner, 275 
N.C. 363, 168 S.E.2d 47 (1969). 

But Defendant May PCe Entitled to 


Instruction.— 


Where plaintiff relied solely on this 
section to take the issue of agency to 
the jury and defendant’s evidence tended 
to show that the driver was on a purelv 
personal mission at the time of the ac- 
cident, defendant, without request there- 
for, was entitled to a peremptory instruc- 
tion, related directly to the particular 
facts shown by defendant’s positive evi- 
dence, to answer the issue of agency in 
the negative. A general instruction to so 
answer the issue if the jury believed the 
facts to be as defendant’s evidence tended 
to show, without relating the instruction 
directly to defendant’s evidence in the par- 
ticular case, was insufficient. Belmany v. 
Overton, 270 N.C. 400, 154 S.E.2d 538 
(1967). 

It Merely Creates, etc.— 


This section merely creates a rule of 
evidence. Duckworth v. Metcalf, 268 N.C. 
340, 150 S.E.2d 485 (1966). 

This section was designed and intended 
to, and does, establish a rule of evidence 
which facilitates proof of ownership and 
agency in automobile collision cases where 
one of the vehicles is operated by a per- 
son other than the owner. It was not en- 
acted and designed to render proof un- 
necessary, nor does proof of registration 
or ownership make out a prima facie case 
for the jury on the issue of negligence. 
Neither is it sufficient to send the case 
to the jury, or support a finding favorable 
to plaintiff under the negligence issue, or 
to support a finding against a defendant 
on the issue of negligence. Branch vy. 
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Dempsey, 265 N.C. 733, 145 S.E.2d 395 
(1965). 

This section was designed and intended 
to apply, and does apply, only in those 
cases where the plaintiff seeks to hold an 
owner liable for the negligence of a non- 
owner operator under the doctrine of re- 
spondeat superior. Its purpose is to estab- 
lish a ready means of proving agency in 
any case where it is charged that the 
negligence of a nonowner operator causes 
damage to the property or injufy to the 
person of another or for the death of a 
person, arising out of an accident or colli- 
sion involving a motor vehicle. It does not 
have, and was not intended to have, any 
other force or effect. State v. Cotten, 2 
N.C. App. 305, 163 S.E.2d 100 (1968). 

And Does Not Change, etc.— 

This section does not abrogate the well- 
settled rule of law that mere ownership 
of an automobile does not impose liability 
upon the owner for injury to another by 
the negligent operation of the vehicle on 
the part of a driver, who was not, at the 
time of the injury, the employee or agent 
of the owner or who was not, at such 
time, acting in the course of his employ- 
ment or agency. Duckworth v. Metcalf, 
268 N.C. 340, 150 S.E.2d 485 (1966). 

Nor Compel a Verdict against Owner.— 
Proof of ownership of the automobile by 
one not the driver makes out a prima 
facie case of agency of the driver for the 
owner at the time of the driver’s negligent 
act or omission, but it does not compel 
a verdict against the owner upon the prin- 
ciple of respondeat superior. Duckworth 
v. Metcalf, 268 N.C. 340, 150 S.E.2d 485 


(1966). 
Effect of Establishing Facts with Re- 
spect to Agency. — Whenever the facts 


with respect to agency are established, 
without contradiction, it is the duty of the 
court to disregard this section, even to 
the point of setting aside a verdict which 
this section permits. Manning v. State 
Farm Mut. Auto. Ins. Co., 243 F. Supp. 
619 (W.D.N.C. 1965). 

Beginning and Termination of Presump- 
tion as to Agency.—This section creates 
no presumption and gives rise to no in- 
ference as to the existence of any agency 
relation before the operation of the ve- 
hicle begins or after it stops. Branch v. 
Dempsey, 265 N.C. 733, 145 S.E.2d 395 
(1965). 

In the absence of evidence of agency, 
apart from the mere act of driving a 
motor vehicle registered in the name of 
another, the agency must be deemed to 
have terminated when the driver has 
brought the vehicle to a final stop and has 
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left it. Branch v. Dempsey, 265 N.C. 733, 
145 S.E.2d 395 (1965). 

Presumption Is Not One, etc.— 

The burden of proof continues to rest 
upon the plaintiff to prove an agency re- 
lationship between the driver and the owner 
at the time of the driver’s negligence which 
caused the injury. Duckworth v. Metcalf, 
268 N.C. 340, 150 S.E.2d 485 (1966). 


This section is simply a rule of evi- 
dence to shift the burden of going forward 
with the proof to those persons better able 
to establish the true facts than are plain- 
tiffs. Manning v. State Farm Mut. Auto. 
Ins. Co. 243 F. Supp. 619 (W.D.N.C. 
1965). 


Both Negligence and Agency Must Be, 
etc.— 

In accord with 5th paragraph in orig- 
inal. See Belmany vy. Overton, 270 N.C. 
400, 154 S.E.2d 538 (1967). 


Non constat the statute, it is still neces- 
sary for the party aggrieved to allege both 
negligence and agency in his pleading and 
to prove both at the trial. Branch v. 
Dempsey, 265 N.C. 733, 145 S.E.2d 395 
(1965); Belmany v. Overton, 270 N.C. 
400, 154 S.E.2d 538 (1967). 


Proof of registration is prima facie evi- 
dence of ownership and that the agent was 
acting for the owner’s benefit and in the 
scope of his employment, but there must be 
allegation of agency to make evidence of 
agency admissible against the principal. 
Dupree v. Batts, 276 N.C. 68, 170 S.E.2d 
918 (1969). 


Proof of ownership or proof of registra- 
tion under this section shall be prima facie 
evidence of ownership. However, evidence, 
direct, circumstantial, or prima facie, does 
not take away the necessity of alleging 
agency if the principal is to be held liable. 
Dupree v. Batts, 276 N.C. 68, 170 S.E.2d 
918 (1969). 

Defendant’s admission and_ stipulation 
that the automobile involved in the acci- 
dent was registered in her name is suff- 
cient evidence to support, but not compel, 
a finding for the plaintiffs that defendant 
was legally responsible for the acts and 
omissions of fhe codefendant in the opera- 
tion and parking of the automobile; but 
before the plaintiffs can recover they must 
prove by evidence competent against the 
owner defendant that the codefendant was 
negligent and that her negligence was the 
proximate cause of plaintiffs’ damages. 
Tuttle v. Beck, 7 N.C. App. 337, 172 S.E.2d 
90 (1970). 

No Authority for Vicarious Admissions 
of Negligence.—Sections 20-166 and 20- 
166.1 do not give blanket authority to 


230 


§ 20-72 


whomsoever may drive a vehicle regis- 
tered in the name of another to make 
statements as to the manner of his driving 
so as to cause such statements to be com- 
petent in evidence against the registered 
owner as vicarious admissions of negli- 
gence for which owner is legally liable. 
Branch v. Dempsey, 265 N.C. 733, 145 
S.E.2d 395 (1965). 


This section makes no reference to any 
authority of the driver to affect the owner’s 
liability to other persons otherwise than 
by the driver’s conduct in the operation and 
control of the vehicle. Branch v. Demp- 
sey, 265 N.C. 733, 145 S.E.2d 395 (1965). 


Admission by defendant truck owner 
that his truck waas being operated by 
_codefendant is sufficient, as against such 
owner, to permit a finding that codefen- 
dant was driving the truck and, therefore, 
to bring into operation this section mak- 
ing such fact prima facie proof that code- 
fendant was the agent of the truck owner 
and was driving the truck in the course 
of his employment as such agent. Branch 
v. Dempsey, 265 N.C. 733, 145 S.E.2d 395 
(1965). 


Departure from Course of Employment. 
—It is elementary that a principal or em- 
ployer is not liable for injury due to a 
negligent act or omission of his agent or 
employee when such agent or employee 
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has departed from the course of his em- 
ployment and embarked upon a mission or 
frolic of his own. Duckworth v. Metcalf, 
268 N.C. 340, 150 S.E.2d 485 (1966). 


The test is whether the employee or 
agent was, at the time of the negligent 
act or omission, about his master’s busi- 
ness. Duckworth v. Metcalf, 268 N.C. 340 
150 S.E.2d 485 (1966). 

If there has been a total departure from 
the course of the master’s business, the 
employer or principai is not liable for the 
negligent act or omission of the employee 
during such departure from the employ- 
ment relation. Duckworth v. Metcalf, 268 
N.C. 340, 150 S.E.2d 485 (1966). 

But it is not sufficient to take the servant 
out of the course of his employment, and 
and thus to relieve the employer from 
responsibility for the negligent act or 
omission of the servant, that the servant 
at the time of such act or omission was 
violating an instruction or rule of the em- 
ployer or principal. Duckworth v. Met- 
calf, 268 N.C. 340, 150 S.E.2d 485 (1966). 


Applied in Passmore v. Smith, 266 N.C. 
17, 147° (S.E 2d, 238 (1966). sJacksane yr. 
Baldwin, 268 N.C. 149, 150 S.E.2d 37 
(1966); Morris v. Bigham, 6 N.C. App. 
490, 170 S.E.2d 534 (1969). 

Quoted in Perkins v. Cook, 272 N.C. 
477, 158 S.E.2d 584 (1968). 


Part 4. Transfer of Title or Interest. 


§ 20-72. Transfer by owner.—(a) Whenever the owner of a registered 
vehicle transfers or assigns his title or interests thereto, he shall remove the li- 
cense plates. The registration card and plates shall be forwarded to the Depart- 
ment unless the plates are to be transferred to another vehicle as provided in GS. 
20-64. If they are to be transferred to and used with another vehicle, then the 
endorsed registration card and the plates shall be retained and preserved by the 
owner. If such registration plates are to be transferred to and used with another 
vehicle, then the owner shall make application to the Department for assignment 
of the registration plates to such other vehicle under the provisions of G.S. 20-64. 
Such application shall be made within 20 days after the date on which such plates 
are last used on the vehicle to which theretofore assigned. 


(b) In order to assign or transfer title or interest in any motor vehicle regis- 
tered under the provisions of this Article, the owner shall execute in the presence 
of a person authorized to administer oaths an assignment and warranty of title 
on the reverse of the certificate of title in form approved by the Department, in- 
cluding in such assignment the name and address of the transferee; and no title 
to any motor vehicle shall pass or vest until such assignment is executed and 
the motor vehicle delivered to the transferee. The provisions of this section shall 
not apply to any foreclosure or repossession under a chattel mortgage or condi- 
tional sales contract or any judicial sale. 

Any person transferring title or interest in a motor vehicle shall deliver the 
certificate of title duly assigned in accordance with the foregoing provision to the 
transferee at the time of delivering the vehicle, except that where a security in- 
terest is obtained in the motor vehicle from the transferee in payment of the pur- 
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chase price or otherwise, the transferor shall deliver the certificate of title to the | 
lienholder and the lienholder shall forward the certificate of title together with the 
transferee’s application for new title and necessary fees to the Department within 
20 days. Any person who delivers or accepts a certificate of title assigned in 


blank shall be guilty of a misdemeanor. 


(c) When the Department finds that any person other than the registered owner 
of a vehicle has in his possession a certificate of title to the vehicle on which there 
appears an endorsement of an assignment of title but there does not appear in 
the assignment any designation to show the name and address of the assignee or 
transferee, the Department shall be authorized and empowered to seize and hold 
said certificate of title until the assignor whose name appears in the assignment 
appears before the Department to complete the execution of the assignment or 
until evidence satisfactory to, the Department is presented to the Department to 
show the name and address of the transferee. (1937, c. 407, s. 36; 1947, c. 
219, ss. 4, 5; 1955, c. 554, ss. 5, 6: 1961, c. 360; s. 8; C) 6335) sen 


ss. 3, 4; 1971, c. 678.) 

Editor’s Note.— 

The 1971 amendment deleted, at the end 
of the first sentence of subsection (a), “and 
endorse upon the reverse side of the reg- 
istration card issued for such vehicles the 
name and address of the transferee and 
the date of such transfer.” The amendment 
also substituted “The” for “Such” at the 
beginning of the second sentence of sub- 
section (a). 

Requirements Mandatory. — By explicit 
terms of this section and by interpretation 
of the Supreme Court, there are definite 
and mandatory requirements governing 
transfer of legal title and ownership to a 
motor vehicle. Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (i970). 

Section Not Repealed by Uniform Com- 
mercial Code.—The provisions of the Uni- 
form Commercial Code do not override the 
earlier motor vehicle statutes relating to 
the transfer of ownership of motor vehicle 
for the purpose of tort law and liability in- 
surance coverage. Nationwide Mut. Ins. 
Co. v. Hayes, 276 N.C. 620, 174 S.E.2d 
511 (1970). 

The legislature did not intend to repeal 
the Motor Vehicles Act in the general re- 
pealer section of the Uniform Commercial 
Code. Nationwide Mut. Ins. Co. v. Hayes, 
276 N.C. 620, 174 S.E.2d 511 (1970). 

The provisions of subsection (b) of this 
section contain specific, definite and ccom- 
prehensive terms concerning the transfer 
of ownership of a motor vehicle. Con- 
versely, the Uniform Commercial Code 
does not refer to transfer of ownership of 
motor vehicles, but only refers to the pass- 
ing of title to property generally described 
as “goods.” Although the word “automo- 
bile’ comes within the general term of 
“goods,” automobiles are a _ special class 
of goods which have long been heavily 
regulated by public regulatory acts. Sub- 
section (b) is a special statute ard the 


Uniform Commercial Code is a general 
statute. Thus, the special statute, even 
though earlier in point of time, must pre- 
vail. Nationwide Mut. Ins. Co. v. Hayes, 
276 N.C. 620, 174 S.E.2d 511 (1970). 


“Title’ as Used in Subsection (b) Is 
Synonymous with “Ownership”. — The 
words ‘title’ and “ownership” are words 
that may be used interchangeably, and the 
legislature in enacting the 1963 amendment 
to subsection (b) of this section used the 
word “title’ as a synonym for the word 
“ownership.” Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (1970). 


In enacting the 1963 amendment to sub- 
section (b) of this section (which provides 
that title to a motor vehicle cannot be 
transferred from one owner to another 
until the certificate of title has been duly 
executed and the vehicle delivered to the 
transferee), the legislature used the word 
“title’ as a synonym for the word “owner- 
ship.” Nationwide Mut. Ins. Co. v. Fire- 
man’s Fund Ins. Co., 279 N:C) 240, 182 
9. 20.571 (1978 


The definition of “owner” in § 20-279.1 
as the holder of the legal title is compatible 
with subsection (b) of this section, requir- 
ing the vendor to execute an assignment 
and warranty of title on the reverse of the 
certificate of title in order to assign or 
transfer any interest in the motor vehicle. 
Nationwide Mut. Ins. Co. v. Haves, 276 
N.C. 620, 174 S.E.2d 511 (1970). 


No material conflict will arise between 
the Financial Responsibility Act and sub- 
section (b) of this section, as amended by 
the legislature of 1963, by holding subsec- 
tion (b) of this section to be controlling as 
to ownership of a motor vehicle for pur- 
poses of tort liability and insurance cover- 
age. Rather, such an interpretation would 
strengthen and complement the purposes 
of the Financial Responsibility Act of 1953. 
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Nationwide Mut. Ins. Co. v. Hayes, 276 
N.C. 620, 174 S.E.2d 511 (1970). 

Vesting of Title. — 

No title passes to the purchaser of a 
motor vehicle until (1) the certificate of ti- 
tle has been assigned by the vendor, (2) 
delivered to the vendee or his agent, and 
(3) application made for a new certificate 
of title. International Serv. Ins. Co. v. 
Iowa Nat’l Mut. Ins. Co., 276 N.C. 243, 
172 S.E.2d 55 (1970). 

After 1 July 1961, the effective date of 
the amendments, no title passes to the pur- 
chaser of a motor vehicle until (1) the cer- 
tificate of title has been assigned by the 
vendor, (2) delivered to the vendee or his 
agent, and (3) application made for a new 
certificate of title. Younts v. State Farm 
Mut. Auto. Ins. Co., 281 N.C. 582, 189 
S.E.2d 137 (1972). 

_ Same—For Purposes of Tort Law and 
Insurance Coverage. — After 1 July 1963 
(the effective date of the 1963 amendment 
to this section) for purposes of tort law 
and liability insurance coverage, no owner- 
ship passes to the purchaser of a motor 
vehicle which requires registration under 
the Motor Vehicle Act of 1937 until (1) 
the owner executes, in the presence of a 
person authorized to administer oaths, an 
assignment and warranty of title on the 
reverse of the certificate of title, including 
the name and address of the transferee, 
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(2) there is an actual or constructive de- 
livery of the motor vehicle, and (3) the 
duly assigned certificate of title is delivered 
to the transferee. In the event a security 
interest is obtained in the motor vehicle 
from the transferee, the requirement of de- 
livery of the duly assigned certificate of 
title is met by delivering it to the lien 
holder. Nationwide Mut. Ins. Co. v. Hayes, 
276 N.C. 620, 174 §.E.2d 511 (1970). 

Same—Former Law. — Prior to 1961, a 
purchaser of a motor vehicle acquired title 
notwithstanding the vendor’s failure to de- 
liver a certificate of title or the purchaser’s 
failure to make application for a new cer- 
tificate to the Department of Motor Ve- 
hicles. International Serv. Ins. Co. v. Iowa 
Nat'l Mut. Ins. Co., 276 N.C. 243, 172 
S.E.2d 55 (1970); Nationwide Mut. Ins. 
Co. v. Hayes, 276 N.C. 620, 174 S.E.2d.511 
(1970). 

The 1961 amendments to subsection (b) 
of this section and § 20-75 were intended to 
and did change the law with respect to 
transfer of ownership of motor vehicles. 
Internationa! Serv. Ins. Co. v. Iowa Nat’l 
Mut. Ins. Co., 276 N.C. 243, 172 $.E.2d 55 
(1970). 

Cited in Manning v. State Farm Mut. 
Auto. Ins. Co., 243 F. Supp. 619 (W.D.- 
N.C... 1965): Younts, v.. State Hatoremuc 
Auto. Ins. -Co., :13° N.C, -App aero 
S.E.2d 730 (1972). 


§ 20-73. New owner to secure new certificate of title. 


And Vendor Should Not Be Penalized, 
etc.-— 

There is nothing in the statute which 
suggests dealer, a vendor, should be penal- 
ized and held liable because of the failure 
of a purchaser to perform his statutory 


§ 20-74. Penalty for failure to 
in the time specified by law. 

Cited in International Serv. Ins. Co. v. 
Iowa Nat’l Mut. Ins. Co., 276 N.C. 243, 172 
S.E.2d 55 (1970); Nationwide Mut. Ins. 


duty. International Serv. Ins. Co. v. Iowa 
Nat'l Mut. Ins. Co., 5 N.C. App. 236, 168 
S.E.2d 66 (1969). 

Cited in International Serv. Ins. Co. v. 
Iowa Nat'l Mut. Ins. Co. 276 N.C. 243, 
1720. ed poet 1970). 


make application for transfer with- 


Co. v. Hayes, 7 N.C. App. 294, 172 S.E.2d 
269 (1970). 


§ 20-75. When transferee is dealer or insurance company.—When 


the transferee of any vehicle registered under the foregoing provision of this article 
is a licensed dealer who holds the same for resale and operates the same only for 
purpose of demonstration under a dealer’s number plate, or a duly licensed insur- 
ance company taking such vehicle for sale or disposal for salvage purposes where 
such title is taken as a part of a bona fide claim settlement transaction and only for 
the purpose of resale, such transferee shall net be required to register such vehicle 
nor forward the certificate of title to the Department as provided in § 20-73. To 
assign or transfer title or interest in such vehicle, the dealer or insurance company 
shall execute in the presence of a person authorized to administer oaths a reassign- 
ment and warranty of title on the reverse of the certificate of title in form approved 
by the Department, including in such reassignment the name and address of the 
transferee, and title to such vehicle shall] not pass or vest until such reassignment 
is executed and the motor vehicle delivered to the transferee. 
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The dealer transferring title or interest in a motor vehicle shall deliver the certif- 
icate of title duly assigned in accordance with the foregoing provision to the 
transferee at the time of delivering the vehicle, except that where a security in- 
terest in the motor vehicle is obtained from the transferee in payment of the pur- 
chase price or otherwise, the dealer shall deliver the certificate of title to the 
lienholder and the lienholder shall forward the certificate of title together with the 
transferee’s application for new certificate of title and necessary fees to the De- 
partment within twenty (20) days. Any person who delivers or accepts a certifi- 
cate of title assigned in blank shall be guilty of a misdemeanor. (1937, c. 407, s. 
393 1961 C1835; so ecoreroszas.o% 1967, c.. 7602) 

Editor’s Note.— the law with respect to transfer of owner- 

The 1967 amendment inserted in the first ship of motor vehicles. International Serv. 
paragraph the provisions relating to in- Ins. Co. v. Iowa Nat’l Mut. Ins. Co., 276 
surance companies. N.C. 243, 172 S.E.2d 55 (1970). 

The 1961 amendments to this section and Cited in Nationwide Mut. Ins. Co. v. 
§ 20-72(b) were intended to and did change Hayes, 276 N.C. 620, 174 §.E.2d 511 (1970). 


§ 20-77. Transfer by operation of law; sale under mechanic’s or 
storage lien; unclaimed vehicles. 


(b) In the event of transfer as upon inheritance, devise or bequest, the De- 
partment shall, upon receipt of a certified copy of a will, letters of administration 
and/or a certificate from the clerk of the superior court showing that the motor 
vehicle registered in the name of the decedent owner has been assigned to his 
widow as part of her year’s support, transfer both title and license as other- 
wise provided for transfers. If a decedent dies intestate and no administrator has 
qualified or the clerk of superior court has not issued a certificate of assignment 
as part of the widow’s years allowance, or if a decedent dies testate with a small 
estate and leaving a purported will, which, in the opinion of the clerk of superior 
court, does not justify the expense of probate and administration and probate 
and administration is not demanded by any interested party entitled by law to 
demand same, and provided that the purported will is filed in the public records 
of the office of the clerk of the superior court, the Department may upon affidavit 
executed by all heirs effect such transfer. The affidavit shall state the name of the 
decedent, date of death, that the decedent died intestate or testate and no admin- 
istration is pending or expected, that all debts have been paid or that the proceeds 
from the transfer will be used for that purpose, the names, age and relationship 
of all heirs and devisees (if there be a purported will), and the name and address 
of the transferee of the title. A surviving spouse may execute the affidavit and 
transfer the interest of the decedent’s minor or incompetent children where such 
minor or incompetent does not have a guardian. A transfer under this subpara- 
graph shall not affect the validity nor be in prejudice of any creditor’s lien. 


(d) An operator of a place of business for garaging, repairing, parking or 
storing vehicles for the public, in which a vehicle remains unclaimed for 30 days, 
shall within five days after the expiration of that period, report the vehicle as 
unclaimed to the Department. Failure to make such report shall constitute a mis- 
demeanor punishable by fine not to exceed fifty dollars ($50.00) or imprisonment 
not to exceed 30 days, or both, in the discretion of the court. 


Any vehicle which remains unclaimed after report is made to the Department 
may be sold by such operator in accordance with the following procedure: 


(1) The garage owner or storage keeper shall give written notice to the 
person who made the storage, to the registered owner, if known, and to 
any other persons known to claim any lien on or other interest in the 
motor vehicle. Such notice shall be given by delivery to the person, or 
by registered letter addressed to the last known place of business or 
abode of the person to be notified. 

(2) The notice shall contain a description of the motor vehicle and a demand 
that the vehicle be claimed on or before a day specified, not less than 
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10 days from the delivery of the notice if it is personally delivered or 
from the time when the notice should reach its destination according 
to the due course of post if the notice is sent by mail; and a statement 
that unless the vehicle is claimed on or before the day specified, it 
will be advertised for sale and sold at auction at a specified time and 
place. 


(3) If the vehicle is not claimed by the day specified in the notice, a sale of 


the motor vehicle may be had. The sale shall be held at the place 
where the vehicle was stored, or if such place is manifestly unsuitable 
for the purpose, at the courthouse in the county where vehicle was 
stored. The advertisement of such sale shall contain the name and 
address of the registered owner of the vehicle, if known or ascertainable ; 
the name and address of the person who made the storage; a descrip- 
tion of the motor vehicle, including the make, year of make, model, 
motor number, serial number and license number, if any; and the place, 
date and hour of sale. The advertisement shall be published once a week 
for two consecutive weeks in a newspaper published in the place where 
such sale is to be held. The sale shall not be held less than 15 days from 
the time of the first publication. If there is no newspaper published in 
such place, the advertisement shall be posted at least 10 days before 
such sale in not less than three conspicuous public places in such place. 
A notice of sale on a form approved by the Department shall be sent 
to the Commissioner of Motor Vehicles at least 20 days prior to the 
sale. From the proceeds of the sale the garage owner or storage keeper 
shall satisfy the reasonable charges of notice, advertisement and sale. 
The balance, if any, shall be held by the garage owner or storage keeper 
and delivered on demand to the person to whom he would have been 
bound to deliver or justified in delivering the motor vehicle. If no 
claim is made for said balance within 10 days, the garage owner or 
storage keeper shall immediately pay such balance into the office of 
the clerk of the superior court of the county wherein the sale was held, 
and the clerk shall hold said money for 12 months for delivery on 
demand to person entitled thereto, and if no claim is made within said 
period, said balance shall escheat as provided in Article IX, § 10, of 
the North Carolina Constitution. 


(4) At any time before the motor vehicle is so sold any person claiming a 


right of property or possession therein may pay the garage owner or 
storage keeper the amount necessary to pay the reasonable expenses 
and liabilities incurred in serving notices and advertising and preparing 
for the sale up to the time of such payment, and upon receiving such 
payment, the garage owner or storage keeper shall deliver the motor 
vehicle to the person making such payment if he is a person entitled 
to the possession thereof. 


(5) Any person selling a vehicle under the provisions of this subsection shall 


remove any unexpired registration plates attached thereto and return 
them to the Department. 


fierce apo2, s. 8;-1971, cc. 230, 512, 876.) 


Editor’s Note. — The 1967 amendment. 


subsection (d), adding the provisions as 


effective at midnight June 30, 1967, rewrote 
subsection (d), eliminating therefrom pro- 
visions as to storage charges and the stor- 
age lien and its enforcement. See Editor’s 
note to § 25-1-201. 

The first 1971 amendment rewrote the 
second sentence and added the third, 
fourth and fifth sentences in subsection 
cb). 

The second 1971 


amendment rewrote 


to sale of unclaimed vehicles and making 
other changes. 

The third 1971 amendment deleted from 
the second paragraph of subsection (d) 
“for a period of 90 days” following “un- 
claimed.” 

Only the subsections affected by the 
amendments are set out. 

For article concerning liens on personal 
property not governed by the Uniform 
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Commercial Code, see 44 N.C.L. Rev. 322 Auto. Ins. Co., 281 N.C. 582, 189 S.E.2d 
(1966). 137 (1972). 
Cited in Younts v. State Farm Mut. 


§ 20-78. When Department to transfer registration and issue new 
certificate; recordation.—(a) The Department, upon receipt of a properly 
endorsed certificate of title, application for transfer thereof and payment of ali 
proper fees, shali issue a new certificate of title as upon an original registration. 
The Department, upon receipt of an application for transfer of registration plates, 
together with payment of all proper fees, shall issue a new registration card 
transferring and assigning the registration plates and numbers thereon as upon 
an original assignment of registration plates. 

(b) The Department shall maintain a record of certificates of title issued, main- 
taining at all times the records of the last two owners. 

The Commissioner is hereby authorized and empowered to provide for the 
photographic or photostatic recording of certificate of title records in such manner 
as he may deem expedient. The photographic or photostatic copies herein autho- 
rized shali be sufficient as evidence in tracing of titles of the motor vehicles 
designated therein, and shall also be admitted in evidence in all actions and pro- 
ceedings to the same extent that the originals would have been admitted. (1937, 
c. 407, s. 42; 1943, c. 726; 1947, c. 219, s. 8; 1961, c. 360, s. 14; 1971, c. 1070, 
s. 4.) 


Editor’s Note. — The 1971 amendment and “maintaining” in the first sentence of 
deleted the language between “issued” subsection (b). 


Part 5. Issuance of Specia! Plates. 


§ 20-78. Registration by manufacturers and dealers. 


Applied in Brinkley v. Nationwide Mut. 
Ins: (Gos se7ie Nc G.730194156)75.10 2d weep 
(1967). 


§ 20-79.2. Transporter registration.—(a) A person engaged in a busi- 
ness requiring the limited operation of motor vehicles to facilitate the foreclosure 
or repossession of such motor vehicles may apply to the Commissioner for spe- 
cial registration to be issued te and used by such person upon the following 
conditions : 


(1) Application for Registration—Only one application shall be required 
from each person, and such application for registration under this 
section shall be filed with the Commissioner of Motor Vehicles in 
such form and detail as the Commissioner shali prescribe, setting 
forth: 


a. The name and residence address of applicant; if an individual, 
the name under which he intends to conduct business; if a 
partnership, the name and residence address of each member 
thereof, and the name under which the business is to be con- 
ducted; if a corporation, the name of the corporation and the 
name and residence address of each of its officers. 

b. The complete address or addresses of the place or places where 
the business is to be conducted. 

c. Such further information as the Commissioner may require. 


(2) Applications for registration under this section shall be verified by the 
applicant, and the Commissioner may require the applicant for reg- 
istration to appear at such time and place as may be designated by 
the Commissioner for examination to enable him to determine the 
accuracy of the facts set forth in the written application, either for 
initial registration or renewal thereof. 
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(3) Fees—The annual fee for such registration under this section or re- 
newal thereof shall be nineteen dollars ($19.00), plus an annual fee 
of six dollars ($6.00) for each set of plates. The application for 
registration and number plates shall be accompanied by the required 
annual fee. There shall be no refund of registration fee or fees for 
number plates in the event of suspension, revocation or voluntary 
cancellation of registration. There shall be no quarterly reduction in 
fees under this section. 

(4) Issuance of Certificate—If the Commissioner approves the application, 
he shall issue a registration certificate in such form as he may pre- 
scribé. A registrant shall notify the Commissioner of any change of 
address of his principal place of business within thirty (30) days 
after such change is made, and the Commissioner shall be authorized 
to cancel the registration upon failure to give such notice. 

(5) Use.—Transporter number plates issued under this section may be trans- 
ferred from vehicle to vehicle, but shall be used only for the limited 
operation of vehicles in connection with foreclosure or repossession of 
vehicles owned or controlled by the registrant. 

(6) Suspension, Revocation or Refusal to Issue or to Renew a Registra- 
tion—The Commissioner may deny the application of any person for 
registration under this section and may suspend or revoke a registra- 
tion or refuse to issue a renewal thereof if he determines that such 
applicant or registrant has: 


a. Made a material false statement in his application ; 

b. Used or permitted the use of number plates contrary to law; 

c. Been guilty of fraud or fraudulent practices ; or 

d. Failed to comply with any of the rules and regulations of the 
Commissioner for the enforcement of this section or with any 
provisions of this chapter applicable thereto. 

(1969, c. 600, s. 1.) 

Editor's Note—-The 1969 amendment, Session Laws 1969, c. 600, s. 23 provides: 
effective Jan. 1, 1979, substituted “nineteen ‘This act shall not affect the liability of 
dollars ($19.00)” for “fifteen dollars ($15.- any taxpayer arising prior to the effective 
00)” and “six dollars ($6.00)” for “five dol- date of the applicable section hereof.” 
lars ($5.00)” in the first sentence of sub- As subsection (b) was not changed by 
division (3) of subsection (a). the amendment, it is not set out. 


§ 20-80. National guard plates.—The Commissioner shall cause to be 
made each year a sufficient number of automobile license plates to furnish each 
member of the North Carolina national guard with one thereof, said license plates 
to be in the same form and character as other license plates now or hereafter au- 
thorized by law to be used upon private passenger vehicles registered in this State, 
except that such license plates shall bear on the face thereof the following words 
“National Guard.” The said license plates shall be issued only to members of the 
North Carolina national guard, and for which license plates the Commissioner shall 
collect fees in an amount equal to the fees collected for the licensing and registering 
of private vehicles. The Adjutant General of North Carolina shall furnish the Com- 
missioner annually with an estimate of the number of such distinctive plates re- 
quired. In addition, the Adjutant General of North Carolina shall furnish to the 
Commissioner each year, prior to the date that licenses are issued, a list of the 
officers of the North Carolina national guard, which said list shall contain the rank 
of each officer listed in the order of his seniority in the North Carolina national 
guard, and the said license plates to be set aside for officer personnel shall be 
numbered beginning with the number two hundred and one and in numerical 
sequence thereafter up to and including the number sixteen hundred, according to 
seniority, the senior officer being issued the license bearing the numerals two hun- 
dred and one. Enlisted personnel applying for such distinctive plates shall presem 
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to the Department of Motor Vehicles proof of membership in the North Carolina 
national guard by means of certificate signed by the commanding officer of appli- 
cant on forms as may be agreed upon by the Adjutant General of North Carolina 
and the Department of Motor Vehicles. If a holder of such distinctive license plate 
shall be discharged from the North Carolina national guard under other than 
honorable conditions, he shall within thirty days exchange such distinctive plate for 
a standard plate. (1937, c. 407, s. 44; 1941, c. 36; 1949, c. 1130, s. 7; 1955, c. 490; 
1961, c. 360, s. 16; 1967, c. 700.) 

Editor’s Note——The 1967 amendment, Carolina national guard, rather than to 
effective Jar 1, 1968, rewrote this section officers only, and so as to provide for the 
so as to provide for the issuance of special issuance of one plate, rather than “a set” 
license plates to all members of the North of plates. 


§ 20-81.1. Special plates for amateur radio and Class D citizens 
radio station operators.—(a) Every owner of a motor vehicle which is pri- 
marily used for pleasure or communication purposes who holds an unrevoked and 
unexpired amateur radio or Class D citizens radio station license of a renewable 
nature, issued by the Federal Communications Commission, shall, upon payment 
of registration and licensing fees for such vehicle as required by law and an addi- 
tional fee of five dollars ($5.00), be issued plates of similar size and design as 
the regular registration plates provided for by G.S. 20-63 or other provisions of 
law, upon which shall be inscribed, in lieu of the usual registration number, the 
official amateur radio or Class D citizens radio station call letters of such persons 
as assigned by the Federal Communications Commission; provided, however, that 
in addition to the payment of registration and licensing fees, a fee of five dollars 
($5.00) shall be required to purchase a Class D citizens radio station license. 


(b) Application for special registration plates shall be made on forms which 
shall be provided by the Department of Motor Vehicles and shall contain proof 
satisfactory to the Department that the applicant holds an unrevoked and unex- 
pired official amateur radio or Class D citizens radio station license and shall state 
the call letters which have been assigned to the applicant. Applications must be 
filed prior to 60 days before the day when regular registration plates for the year 
are made available to motor vehicle owners. 


(c) Special registration plates issued pursuant to this section shall be replaced 
annually to the same extent as regular registration plates are replaced. These 
plates shall be valid during the year for which issued. If the amateur radio or 
Class D citizens radio station license of a person holding a special plate issued 
pursuant to this section shall be cancelled or rescinded by the Federal Communi- 
cations Commission, such person shall immediately return the special plates to the 
Department of Motor Vehicles. 


(d) The provisions of this section shall apply to calendar years beginning after 
December 31, 1955. The Department of Motor Vehicles is authorized to, and 
shall, make such provisions prior to January 1, i956, as are necessary for the 
issuance for the year 1956 of the special plates provided for in this section. 

(e) The revenue derived from the additional fee for the amateur radio plates 
and Class D citizens radio plates shall be placed in a separate fund designated 
the “Amateur Radio Registration Plate Fund” and the “Class D Citizens Radio 
Registration Plate Fund” as appropriate. After deducting the cost of the plates, 
plus budgetary requirements for handling and issuance to be determined by the 
Commissioner of Motor Vehicles, any remaining moneys derived from the addi- 
tional fee for such plates shall be periodically transferred to the Board of Trans- 
portation as provided in G.S. 20-81.3(c) (2). (1951, c. 1099; 1955, c. 291; 1961, 
c. 360, s. 18;°1971, 'c. 589, ss. 1, 2; c. 829, ss: 1, 2, 4; 1973, c*5O 725 

Editor’s Note.—The first 1971 amend- _ viso at the end of subsection (a) and added 
ment inserted “or Class D citizens radio subsection (e). 
station” in two places in subsection (a) and The second 1971 amendment substituted 
in subsections (b) and (c), added the pro- “five dollars ($5.00)” for “one dollar 


238 


§ 20-81.2 1973 CUMULATIVE SUPPLEMENT § 20-81.3 


($1.00)” near the middle of subsection (a), The 1973 amendment, effective July 1, 
inserted “the amateur radio plates and,” 1973, substituted ‘Board of Transporta- 
“the ‘Amateur Radio Registration Plate tion” for “State Highway Commission” 
Fund’ and” and “as appropriate’ in the in subsection (e). 

first sentence of subsection (e) and cor- 

rected the statutory reference at the end 

of subsection (e). 


§ 20-81.2. Special plates for historic vehicles.—Notwithstanding any 
other provisions of this chapter, special license plates shall be issued upon appli- 
cation with respect to any motor vehicle of the age of thirty-five years or more 
from the date of manufacture. Such license plates shall be of the same colors 
as the regular license plates and shall be issued in a separate numerical series. 
On the plate there shall be printed the words “Horseless Carriage,” the license 
plate serial number, the words “North Carolina” or the letters “N.C.,” and the 
appropriate calendar year. In lieu of other registration fees, the annual license 
registration fee for such vehicle shall be six dollars ($6.00). All other provisions 
of this chapter not inconsistent herewith shall be applicable to such motor vehicles. 

The Commissioner of Motor Vehicles is hereby authorized to make such rules 
as, in his discretion, may seem necessary with respect to applications for special 
plates, time for making applications and other matters necessary for the efficient 
administration of this section. (1955, c. 1339; 1969, c. 600, s. 2.) 

Editor’s Note.—Tke 1969 amendment, “This act shall not affect the liability of any 
effective Jan. 1, 1970, increased the annual taxpayer arising prior to the effective date 
license registration fee from $5.00 to $6.00. of the applicable section hereof.” 

Session Laws 1969, c. 600, s. 23 provides: 


§ 20-81.3. Special personalized registration plates. — (a) The Com- 
missioner may issue under such regulation as he shall deem appropriate a special 
personalized registration plate to the owner of a private passenger motor vehicle 
or private trucks not to exceed one ton manufacturer’s rated capacity in lieu of 
another number plate. Such personalized registration plate shall be of such de- 
sign and shall bear such letter or letters and numerals as the Commissioner shall 
prescribe, but there shall be no duplication of a registration plate. The Commis- 
sioner shall in his discretion refuse the issue of such letter combinations which 
might carry connotations offensive to good taste and decency. 


(b) An owner who desires personalized registration plates shall make applica- 
tion for such plates on forms which shall be provided by the Department of Motor 
Vehicles and pay the sum of ten dollars ($10.00) annually, which shall be in addi- 
tion to the regular motor vehicle registration fee. Once an owner has obtained 
personalized plates, he, where possible, will have first priority on those plates for 
the following years provided he makes timely and appropriate application; pro- 
vided, however, that the Commissioner shall not issue a personalized license plate 
pursuant to this section except upon written application therefor on a form fur- 
nished by the Commissioner in which the applicant certifies that his operator’s 
or chauffeur’s license has not, been revoked or suspended under Article 2 of Chap- 
ter 20 of the General Statutes within two years prior to the date of the applica- 
tion ; arid provided, further, that any personalized license plate issued pursuant to 
this section shall be cancelled and recalled by the Commissioner and the applica- 
tion fee forfeited in the event that the Commissioner determines that a false ap- 
plication has been submitted. 

(c) The revenue derived from the additional fee for such plates shall be placed 
in a separate fund designated the “Personalized Registration Plate Fund.” After 
deducting the cost of the plates, plus budgetary requirements for handling and 
issuance to be determined by the Commissioner of Motor Vehicles, any remaining 
moneys derived from the additional fee for such plates shall be periodically trans- 
ferred as follows: 
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(1) One half to the account of the Department of Conservation and Develop- 
ment to aid in financing out-of-state advertising under the North 
Carolina program for the promotion of travel and industrial develop- 
ment in North Carolina. 
(2) One half to the Board of Transportation to be used solely for the purpose 
of beautification of highways other than those designated as interstate. 
Such funds shail be administered by the Board of Transportation for 
beautification purposes not inconsistent with good landscaping and 
engineering principles. 

(d) The Governor’s Advisory Committee on Beautification shall act in an ad- 
visory capacity to the Board of Transportation and shall, from time to time, make 
such recommendations to the Board of Transportation concerning beautification of 
highways as it shall deem appropriate. 

(e) Special personalized registration plate shall mean any registration plate 
bearing any combination of letters or numerals, or both, other than that which the 
Department determines would normally be issued sequentially to an applicant for 
original or renewal vehicle registration. 

(f) In the event a personalized registration plate is lost, stolen or mutilated, 
the owner may not obtain another such plate bearing the same letter, letters or 
numerals until the next registration year. He may, upon proper application and 
payment of a fee of one doilar ($1.00), obtain a plate of the regular series. Pro- 
vided, further, that a special personalized registration plate revoked for violation 
of the motor vehicle laws shall not be reissued, but in lieu thereof a plate of the 
regular series will be issued upon payment of the appropriate fee for the new 
registration plate. (1967, c. 413; 1971, c. 42; 1973, c. 507, s. 5.) 


Editor’s Note—The 1971 amendment in- tion” for “State Highway Commission” 


serted “or private trucks not to exceed one 
ton manufacturer’s rated capacity” in the 
first sentence of subsection (a). 

The 1973 amendment, effective July 1, 


in subsections (c) and (d). 

Cited in Hodgson v. Hyatt Realty & 
Inv. Co., 353 Fl Supp 3Gs 0 meen e. 
1973). 


1973, substituted “Board of Transporta- 


§ 20-81.4. Free registration plates to disabled veterans.—(a) From 
and after January 1, 1970. the North Carolina Department of Motor Vehicles shall 
provide and issue free of charge to each disabled veteran in this State registration 
and registration plates for either one (1) automobile or one (1) pickup truck, 
where a pickup truck is the disabled veteran’s only mode of transportation and is 
not used for hire, a disabled veteran being, for the purpose of this section, a vet- 
eran of World War I, World War II or Korean service or Vietnam service, hav- 
ing served in the military, naval, marines or air services of the United States, who 
is a resident of North Carolina and who is entitled to compensation under the 
laws administered by the Veterans Administration and who is rated as 100% ser- 
vice-connected disabled or has suffered one or more of the following due to dis- 
ability incurred in or aggravated by active military, naval, marine or air service 
of the United States during one or more conflicts: 


(1) Loss or permanent loss of use of one (1) or both feet; 

(2) Loss or permanent loss of use of one (1) or both hands; 

(3) Permanent impairment of vision of both eyes of the following status: 
Central visual acuity of 20/200 or less in the better eye, with correc- 
tive glasses, or central visual acuity of more than 20/200 if there is a 
field defect in which the peripheral field has contracted to such an ex- 
tent that the widest diameter of visual field subtends an angular dis- 
tance no greater than twenty (20) degrees in the better eye. 


(b) The registration plates provided for by this section shall be in colors as 
prescribed by the Department of Motor Vehicles. 
(c) The registration plate provided for by this section shall be issued to dis- 
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abled veterans only upon proof of disabled status, proof of financial responsibility 
as required by the motor vehicle laws of North Carolina and if the vehicle is to 
be operated by such disabled veteran that the vehicle is properly equipped to com- 
pensate for his disability in the operation thereof and that he has submitted to and 
passed the driver’s license examination required by the motor vehicle laws of 
North Carolina. 


(d) The registration plate provided for by this section once issued shall be 
subject to all laws and policies that govern and control registration plates in North 
Carolina and such plate shaH be cancelled for violation of same. (1969, c. 461.) 


Editor’s Note. — Session Laws 1969, c. Plates.—See opinion of Attorney General 
461, adding this section, is effective Jan. to Mr. Charles A. Beddingfield, Assistant 
1, 1970. Director, N.C. Department of Veterans 


Veterans Entitled to Free Registration Affairs, 40 N.C.A.G. 439 (1970). 


§ 20-81.5. Civil Air Patrol plates.—(a) The Commissioner shall cause 
to be made each year sufficient number of automobile license plates to furnish 
each member of the North Carolina Wing of the Civil Air Patrol with not more than 
two thereof, said license plates to be in the same form and character as other license 
plates now or hereinafter authorized by law to be used upon private passenger 
vehicles registered in this State, except that such license plates shall bear on the face 
thereof the following: the words ‘North Carolina,” the year designation, and the 
words “Civil Air Patrol.” The said license plates shall be issued only to members 
of the North Carolina Wing of the Civil Air Patrol and for each license plate 
the Commissioner shall collect a fee of five dollars ($5.00) in addition to the fees 
in an amount equal to the fees collected for the licensing and registering of private 
vehicles. The Commander of the North Carolina Wing of the Civil Air Patrol 
shall furnish the Commissioner annually with a list of the number of such distinc- 
tive plates required accompanied by the five dollar ($5.00) fee referred to here- 
inabove and such list shall contain the rank of each officer listed in order of his 
seniority in the North Carolina Civil Air Patrol. The said license plates to be set 
aside for officer personnel shall be numbered beginning with the number 201 and 
running in numerical sequence thereafter up to and including the number 500, ac- 
cording to seniority; the senior officer being issued the plate bearing the number 
201. Enlisted personnel, senior members and cadet members applying for such 
distinctive plates shall, upon application and payment of the required fee, receive 
such plates in numerical sequence beginning with the number 501. Applications for 
such distinctive license plates shall be on forms as may be agreed upon by the 
Wing Commander of the North Carolina Civil Air Patrol and the Department 
of Motor Vehicles. If a holder of such a distinctive license plate shall be dis- 
charged from the North Carolina Civil Air Patrol under other than honorable 
conditions, he shall within 30 days exchange such distinctive plate for a standard 
plate. 


(b) The revenue derived from the additional fee for such plates shall be placed 
in a separate fund designated the “Civil Air Patrol Registration Plate Fund.” Af- 
ter deducting the cost of the plates, plus budgetary requirements for handling and 
issuance to be determined by the Commissioner of Motor Vehicles, any remaining 
moneys derived from the additional fee for such plates shall be periodically trans- 
ferred to the Board of Transportation as provided in G.S. 20-81.3(c) (2). (1971, 
peers.) ; 1973, c. 52; c. 507, s. 5:) 


Editors Note—The 1971 amendment The second 1973 amendment, effective 
corrected the statutory reference at the end July i, 1973, substituted ‘Board of Trans- 
of subsection (b). portation” for “State Highway Commis- 


The first 1973 amendment substituted sion” in subsection (b). 
“not more than two” for “one” near the 
beginning of the first sentence of sub- 


section (a). 
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Part 6. Vehicles of Nonresidents of State, etc. 


§ 20-83. Registration by nonresidents. 


(b) Motor vehicles duly registered in a state or territory which are not allowed 
exemptions by the Cummissioner, as provided for in the preceding paragraph, de- 
siring to make occasional trips into or through the State of North Carolina, or 
operate in this State for a period not exceeding thirty days, may be permitted 
the same use and privileges of the highways of this State as provided for similar 
vehicles regularly licensed in this State, by procuring from the Commissioner 
trip licenses upon forms and under rules and regulations to be adopted by the 
Commissioner, good for use for a period of thirty days upon the payment of a 
fee in compensation for said privilege equivalent to one tenth of the annual fee 
which would be chargeable against said vehicle if regularly licensed in this State: 
Provided that only one such permit allowed by this section shall be issued for the 
use of the same vehicle within the same registration year. Provided, however, that 
nothing in this provision shall prevent the extension of the privileges of the use of 
the roads of this State to vehicles of other states under the reciprocity provisions 
provided by law: Provided further, that nothing herein contained shall prevent the 
owners of vehicles from other states trom licensing such vehicles in the State of 
North Carolina under the same terms and the same fees as like vehicies are licensed 
by owners resident in this State. 


(1967, c. 1090. ) 


Editor’s Note.— As subsections (a) and (c) were not af- 
The 1967 amendment inserted the first fected by the amendment, they are not set 
proviso in subsection (b). out. 


§ 20-84. Vehicles owned by State, municipalities or orphanages, 
etc.; certain vehicles operated by local chapters of American National 
Red Cross.—The Department upon proper proof being filed with it that any mo- 
tor vehicle for which registration is herein required is owned by the State or any 
department thereof, or by any county, township, city or town, or by any board of 
education, or by any orphanage or civil air patrol, or incorporated emergency res- 
cue squad, shall collect one dollar ($1.00) for the registration of such motor vehi- 
cles, but shall not collect any fee for application for certificate of title in the name of 
the State or any department thereof, or by any county, township, city or town, 
or by any board of education or orphanage: Provided, that the term “owned” shall 
be construed to mean that such motor vehicle is the actual property of the State 
or some department thereof or of the county, township, city or town, or of the 
board of education, and no motor vehicle which is the property of any officer or 
employee of any department named herein shall be construed as being “owned” 
by such department. Provided, that the above exemptions from registration fees 
shall also apply to any church-owned bus used exclusively for transporting chil- 
dren and parents to Sunday School and church services and for no other purpose. 

In lieu of the annual one dollar ($1.00) registration provided for in this sec- 
tion, the Department may for the license year 1950 and thereafter provide for a 
permanent registration of the vehicles described in this section and issue perma- 
nent registration plates for such vehicles. The permanent registration plates is- 
sued pursuant to this paragraph shall be of a distinctive color and shall bear 
thereon the word “permanent.” Such plates shall not be subject to renewal and 
shall be valid only on the vehicle for which issued. For the permanent registra- 
tion and issuance of permanent registration plates provided for in this para- 
graph, the Department shall collect a fee of one dollar ($1.00) for each vehicle 
so registered and licensed. 

The provisions of this section are hereby made applicable to vehicles owned 
by a rural fire department, agency or association. 

The Department of Motor Vehicles shall issue to the North Carolina Tubercu- 
losis Association, Incorporated, or any local chapter or association of said cor- 
poration, for a fee of one dollar ($1.00) for each plate a permanent registration 
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plate which need not be thereafter renewed for each motor vehicle in the form 
of a mobile X-ray unit which is owned by said North Carolina Tuberculosis As- 
sociation, Incorporated, or any local chapter or local association thereof and op- 
erated exclusively in this State for the purpose of diagnosis, treatment and dis- 
covery of tuberculosis. The initial one dollar ($1.00) fee required by this sec- 
tion and for this purpose shall be in full payment of the permanent registration 
plates issued for such vehicle operated as a mobile X-ray unit, and such plates 
need not thereafter be renewed, and such plates should be valid only on the ve- 
hicle for which issued and then only so long as the vehicle shall be operated for 
the purposes above described and for which the plates were originally issued. 


The Department of Motor Vehicles shall issue to the American National Red 
Cross, upon application of any local chapter thereof and payment of a fee of one 
dollar ($1.00) for each plate, a permanent registration plate, which need not be 
thereafter renewed, for all disaster vans, bloodmobiles, handivans, and such sedans 
and station wagons as are used for emergency or disaster work, and operated by a 
local chapter in this State in the business of, the American National Red Cross. 
Such registration plate shall be valid only for the vehicle for which issued and 
then only so long as the vehicle shall be operated as above described. In the event 
of transfer of ownership to any other person, firm or corporation, or transfer or 
reassignment of any vehicle bearing such registration plate to any chapter or asso- 
ciation of the American National Red Cross in any other state, territory or 
country, the registration plate assigned to such vehicle shall be surrendered to the 
Department of Motor Vehicles. ) 


In lieu of all other registration requirements, the Commissioner shall each year 
assign to the State Highway Patrol, upon payment of one dollar ($1.00) per regis- 
tration plate, a sufficient number of regular registration plates of the same letter 
prefix and in numerical sequence beginning with number 100 to meet the require- 
ments of the State Highway Patrol for use on Department vehicles assigned to 
the State Highway Patrol. The commander of the Patrol shall, when such plates 
are assigned, issue to each member of the State Highway Patrol a registration 
plate for use upon the Department vehicle assigned to him pursuant to G.S. 20- 
190 and assign a registration plate to each Department service vehicle operated by 
the Patrol. An index of such assignments of registration plates shall be kept at 
each State Highway Patrol radio station and a copy thereof shall be furnished to 
the registration division of the Department. Information as to the individual as- 
signments of such registration plates shall be made available to the public upon 
request to the same extent and in the same manner as regular registration infor- 
mation. The commander, when necessary, may reassign registration plates pro- 
vided that such reassignment shall be made to appear upon the index required 
herein within 20 days after such reassignment. 


On and after January 1, 1972, permanent registration plates used on all vehicles 
owned by the State of North Carolina or a department thereof shall be of a distinc- 
tive color and design which shall be readily distinguishable from all other permanent 
registration plates issued pursuant to this section or G.S. 20-84.1. For the purpose 
of carrying out the intent of this paragraph, all vehicles owned by the State of 
North Carolina or a department thereof in operation as of October 1, 1971, and 
bearing a permanent registration shall be reregistered during the months of October, 
November and December, 1971, and upon reregistration, registration plates issued 
for such vehicles shall be of a distinctive color and design as provided for herein- 
above. (1937, c. 407, s. 48; 1939, c. 275; 1949, c. 583, s. 1; 1951, c. 388; 1953, c. 
1264; 1955, cc. 368, 382; 1967, c. 284; 1969, c. 800; 1971, c. 460, s. 1.) 


Editor’s Note. — The 1967 amendment, The 1971 amendment added the last 
effective Dec. 31, 1967, added the fifth para- paragraph. 
graph. Section 1.1, c. 460, Session Laws 1971, 
The 1969 amendment, effective Jan. 1, provided that the addition of the last para- 
1970, added the sixth paragraph. graph “shall not be construed as abrogat- 
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ing or modifying the provisions of G.S.14- James H. Stamey, Department of Motor 

250.” Vehicles, 41 N.C.A.G. 798 (1972). 
Permanent Registration of Motor Ve- 

hicle Leased to Municipality Improper.— 

See opinion of Attorney General to Mr. 


Part 6.1. Rental Vehicles. 


§ 20-84.2. Definition; reciprocity; Commissioner’s powers.—(a) The 
term rental vehicle when used herein shall mean and include any motor vehicle 
which is rented or leased to another by its owner for a period of not more than 30 
days solely for the transportation of the lessee or the private hauling of the lessee’s 
personal property. 


(b) Rental vehicles owned or operated by any nonresident person engaged in 
the business of leasing such vehicles for use in intrastate or interstate commerce 
shall be extended full reciprocity and exempted from registration fees only in in- 
stances where: 


(1) Such person has validly licensed al! rental vehicles owned by him in the 
state wherein the owner actually resides; provided, that such state af- 
fords equal recognition, either in fact or in law to such vehicles licensed 
in the State of North Carolina and operating similarly within the own- 
er’s state of residence; and further provided, that such person is not 
engaged in this State in the business of leasing rental vehicies ; or where 

(2) Such person operates vehicles which are a part cf a common fleet of ve- 
hicles which are easily identifiable as a part of such fleet and such per- 
son has validly licensed in the State of North Carolina a percentage of 
the total number of vehicles in each weight classification in such fleet 
which represents the percentage of total miles travelled in North Caro- 
lina by all vehicles in each weight classification of such fleet to total 
miles travelled in all jurisdictions in which such fleet is operated by 
all vehicles in each weight classification of such fleet. 


(c) The Commissioner of Motor Vehicles requires such person to submit un- 
der oath such information as is deemed necessary for fairly administering this sec- 
tion. The Commissioner’s determination, after hearing, as to the number of vehicles 
in each weight classification to be licensed in North Carolina shall be final. 


Any person who licenses vehicles under subsection (b)(2) above shall keep 
and preserve for three years the mileage records on which the percentage of the 
total fleet is determined. Upon request these records shall be submitted or made 
available to the Commissioner of Motor Vehicles for audit or review, or the owner 
or operator shall pay reasonable costs of an audit by the duly appointed representa- 
tive of the Commissioner at the place where the records are kept. 


If the Commissioner determines that the person licensing vehicles under sub- 
section (b)(2) above should have licensed more vehicles in North Carolina or 
that such person’s records are insufficient for proper determination the Commis- 
sioner may deny that person the right or any further benefits under this subsection 
until the correct number of vehicles have been licensed, and all taxes determined 
by the Commissioner to be due have been paid. 


(d) Upon payment by the owner of the prescribed fee, the Department shall 
issue registration certificates and plates for the percentage of vehicles determined 
by the Commissioner. Thereafter, all rental vehicles properly identified and li- 
censed in any state, territory, province, county or the District of Columbia, and 
belonging to such owner, shall be permitted to operate in this State on an inter- 
state or intrastate basis. (1959, c. 1066; 1971, c. 808.) 

Editor’s Note. — The 1971 amendment, tion that a detailed comparison is not here 
effective Dec. 31, 1971, so changed this sec- _ practical. 
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Part 7. Title and Registration Fees. 
§ 20-85. Schedule of fees. 


Editors Note.—For article “Transfer- How the Present System Functions,” see 
ring North Carolina Real Estate Part I: 49 N.C.L. Rev. 413 (1971). 


§ 20-87. Passenger vehicle registration fees.—There shall be paid to 
the Department annually, as of the first day of January, for the registration and 
pocnsing of passenger vehicles, fees according to the following classifications and 
schedules : 


(1) Common Carriers of Passengers—Common carriers of passengers shall 
pay an annual license tax of fifty-six cents (56¢) per hundred pounds 
weight of each vehicle unit, and in addition thereto one and nine-tenths 
percent (1 9/10%) of the gross revenue derived from such operation: 
Provided, said additional one and nine-tenths percent (1 9/10%) shall 
not be collectibie unless and until and only to the extent that such 
amount exceeds the license tax of fifty-six cents (56¢) per hundred 
pounds: Provided further, that common carriers of passengers operating 
from a point or points in this State to another point or other points in 
this State shall be liable for a tax of one and nine-tenths percent 
(1 9/10%) on the gross revenue earned in such intrastate hauls. Com- 
mon carriers of passengers operating between a point or points within 
this State and a point or points without this State shall be liable for a 
one and nine-tenths percent (1 9/10%) tax only on that proportion 
of the gross revenue earned between terminals in this State and 
terminals outside this State that the mileage in North Carolina bears 
to the total mileage between the respective terminals. Common carriers 
of passengers operating through this State from a point or points 
outside this State to a point or points outside this State shall be liable 
for a one and nine-tenths percent (1 9/10%) tax on that proportion of 
the gross revenue earned between such terminals as the mileage in 
North Carolina bears to the total mileage between the respective ter- 
minals. In no event shall the tax paid by such common carriers of 
passengers be less than fifty-six cents (56¢) per hundred pounds weight 
for each vehicle. The tax prescribed in this subdivision is levied as 
compensation for the use of the highways of this State and for the 
special privileges extended such common carriers of passengers by this 
State. 

(2) U-Drive-It Passenger Vehicles——U-drive-it passenger vehicles shall pay 
the following tax: 


Motorcycles : i-passenger capacitys tr... os 5 rete $15.00 
Zepassenyer Capacity #27 cf psist emcee a 19.00 
S-passenger/ capacity = nt. mis alene nee 23.00 


Automobiles : Thirty-eight dollars ($38.00) per year for each vehicle 
of nine-passenger capacity or less, and vehicles of over nine-passenger 
capacity shall be classified as busses and shall pay two dollars and forty 
cents ($2.40) per hundred pounds empty weight of each vehicle. 

(3) Contract Carrier and Exempt for Hire Passenger Carrier Vehicles—— 
For hire passenger vehicles shall be taxed at the rate of $75.00 per 
year for each vehicle of nine-passenger capacity or less and vehicles 
of over nine-passenger capacity shall be classified as busses and shall 
be taxed at a rate of two dollars and forty cents ($2.40) per hundred 
pounds of empty weight per year for each vehicle; provided, however, 
no license shall issue for the operation of any taxicab until the governing 
body of the city or town in which such taxicab is principally operated, 
if the principal operation is in a city or town, has issued a certificate 
showing 
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a. That the operator of such taxicab has provided liability insur- 
ance or other form of indemnity for injury to persons or dam- 
age to property resulting from the operation of such taxicab, in 
such amount as required by the city or town, and 

b. That the convenience and necessity of the public requires the 
operation of such taxicab. 


All persons operating taxicabs on January first, one thousand nine 
hundred and forty-five shall be entitled to a certificate of necessity and 
convenience for the number of taxicabs operated by them on such date, 
unless since said date the license of such person or persons to operate 
a taxicab or taxicabs has been revoked or their right to operate has 
been withdrawn or, revoked; provided that all persons operating taxi- 
cabs in Edgecombe, Lee, Nash and Union counties on January first, 
one thousand nine hundred and forty-five shall be entitled to cer- 
tificates of necessity and convenience only with the approval of the 
governing authority of the town or city involved. 

A taxicab shall be defined as any motor vehicle, seating nine or fewer 
passengers, operated upon any street or highway on call or demand, 
accepting or soliciting passengers indiscriminately for hire between 
such points along streets or highways as may be directed by the 
passenger or passengers so being transported, and shall not include 
motor vehicles or motor vehicle carriers as defined in G.S. 62-121.5 
through 62-121.79. Such taxicab shall not be construed to be a com- 
mon carrier nor its operator a public service corporation. 

(4) Limousine Vehicles.—For-hire passenger vehicles on call or demand 
which do not solicit passengers indiscriminately for hire between points 
along streets or highways, shall be taxed at the same rate as for-hire 
passenger vehicles under G.S. 20-87(3) but shall be issued appropri- 
ate registration plates to distinguish such vehicles from taxicabs. 

(5) Private Passenger Vehicles——There shall be paid to the Department 
annually, as of the first day of January, for the registration and licens- 
ing of private passenger vehicles, fees according to the following 
classifications and schedules: 


Private passenger vehicles of not more than nine passengers .... $13.00 
Private passenger vehicles over nine passengers ............ $16.00 
provided, that a fee of only one dollar ($1.00) shall be charged for any 
vehicle given by the federal government to any veteran on account of 
any disability suffered during war so long as such vehicle is owned by 
the original donee or other veteran entitled to receive such gift under 
Title 38, section 252, United States Code Annotated. 


(6) Private Motorcycles.—The tax on private passenger motorcycles shall be 
six dollars ($6.00) ; except that when a motorcycle is equipped with 
an additional form of device designed to transport persons or prop- 
erty, the tax shall be thirteen dollars ($13.00). 


(7) Manufacturers and Motor Vehicle Dealers—Manufacturers and dealers 
in motor vehicles, trailers and semitrailers for license and for one set 
of dealer’s plates for each place of business licensed under Article 12 
of Chapter 20 of the General Statutes shall pay the sum of thirty-five 
dollars ($35.00), and for each additional set of dealer’s plates the 
sum of one dollar ($1.00). 

(8) Driveaway Companies.—Any person, firm or corporation engaged in the 
business of driving new motor vehicles from the place of manufacture 
to the place of sale in this State for compensation shall pay as a regis- 
tration fee and for one set of plates one hundred twenty-five dollars 
($125.00) and for each additional set of plates six dollars ($6.00). 


(9) House Trailers—TIn lieu of other registration, and license fees levied on 
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house trailers under this section or G.S. 20-88, the registration and 
license fee on house trailers shall be four dollars ($4.00) for the license 
year or any portion thereof. 

(10) Special Mobile Equipment.—The tax for special mobile equipment shall 
be four dollars ($4.00) for the license year or any portion thereof; 
provided, that vehicles on which are permanently mounted feed mixers, 
grinders and mills and on which are also transported molasses or 
other similar type feed additives for use in connection with the feed 
mixing, grinding or milling process shall be taxed an additional sum 
of thirty dollars ($30.00) for the license year or any portion thereof, 
in addition to the basic four dollars ($4.00) tax provided for herein. 
(1937;c. 407, s. 51; 1939, c. 275; 1943, c. 648; 1945, c! 564) Ss) 12%c. 
aroma. 1947, c, 220, s.'3; ¢. 1019, ss. 1-3; 1949; c) 12771951; 
femme is 2 1953, c. 4/8 39¢, '826;'s. 4; 1955, c.1313) see 195 7e 
eet, 5. 0; 1961, c: 1172, s. la; 1965, c: 927; 1967; c. 1136 1969; « 
famgpeso-1 1; 1971, c. 95231973, c. 107.) 


Editor’s Note.— 

The 1967 amendment changed the catch- 
line or caption for subdivision (3) from 
“For Hire Passenger Vehicles” to ‘Con- 
tract Carrier and Exempt for Hire Pas- 
senger Carrier Vehicles’ and_ repealed 
former subdivision (4). 

The 1969 amendment, effective Jan. 1, 
1970, rewrote subdivisions (1) and (5) and 
increased the fees in subdivisions (2), (3), 
(6), (7), (8), (9) and (10). 

Session Laws 1969, c. 600, s. 23 provides: 


The 1971 amendment, effective Dec. 31, 
1971, added subdivision (4), the former 
provisions of which had previously been 
repealed by Session Laws 1967, c. 1136. 

The 1973 amendment, effective July 1, 
1973, inserted “for each place of business 
licensed under Article 12 of Chapter 20 of 
the General Statutes” in subdivision (7). 

The subject matter of former §§ 62-121.5 
through 62-121.79, referred to in subdivi- 
sion (3) of this section, is now covered by 
§§ 62-259 through 62-279. 


“This act shall not affect the liability of 
any taxpayer arising prior to the effective 
date of the applicable section hereof.” 


§ 20-87.1. Reciprocity; passenger buses operated by common car- 
rier of passengers.—(a) Passenger buses operated by any common carrier of 
passengers for use in intrastate or interstate commerce shall be extended full reci- 
procity and exempted from registration fees only in such instances where such 
common carriers of passengers have validly licensed in the State of North Caro- 
lina the average number of buses required to operate the total miles operated by 
it in and through the State during the preceding year. The average number of 
buses required will be determined by applying the average miles traveled of each 
bus owned by it into the total miles operated in North Carolina by such carrier 
during the preceding year. The Department may, in its discretion, verify the aver- 
age number of buses required by the common carrier of passengers during the 
licensing year in and through the State. Upon payment by the common carrier of 
passengers of the prescribed fees or taxes, the Department shall issue registration 
certificates and license plates for the average number of buses required by such 
common carrier of passengers. Thereafter, all buses properly identified and licensed 
in any state, territory, province, county or the District of Columbia, and used by 
such common carrier of passengers shall be permitted to operate on an interstate 
or intrastate basis. 

(b) When a resident common carrier of passengers of this State interchanges a 
properly licensed bus with another common carrier of passengers who is a resi- 
dent of another state, and adequate records are on file in its office to verify such 
interchanges, the North Carolina licensed common carrier of passengers may use 
the bus licensed in such other state the same as if it is its own during the time the 
nonresident carrier is using the North Carolina licensed bus. (1971, c. 871, s. 1.) 

Editor’s Note. — Session Laws 1971, c. 

871, s. 2, makes the act effective Jan. 1, 
1972. 
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§ 20-88. Property-hauling vehicles. 


(b) There shall be paid to the Department annually, as of the first day of 
January, for the registration and licensing of self-propelled property-carrying ve- 
hicles, fees according to the following classification and schedule and upon the 
following conditions: 


SCHEDULE OF WEIGHTS AND RATES 


Rates Per Hundred Pound Gross Weight 


Farmer 
Not over 4,500 pounds tna 0o, ae we. oo ee eb 2 Oe $0.20 
4,501 to: 8,500. pounds inclusivés iii)... oo. so 0s oo ese ol eee 25 
8,501 to 12,500 ‘poundsvinelusive) a... :....+-%. a» - ane elle 32 
12,501 to 16,500 pounds “inclusive.)...... ...<.)0. 01s sol ee 44 
Over. 16,500. pounds: 22.0 joe ho cece cnc. 04h ows eee er 50 


Private Hauler 
Contract Carriers, Flat 
Rate Common Carriers and 
Exempt for-Hire Carriers 


Not over 4,500 pounds st siee sc). soe eS oo ooo lets $0.40 
4,501 to 8,500 pounds inclusive’ ).0.o.........-..-+ ssa ee 50 
8,501 to 12,500 pounds inclusiveyy. .........-:0........5 ae 63 
12,501 to 16,500° pounds inclusive... ................ 0. se 88 
Over 16,500 pounds .2). 20 yn eee ee ee de ee ee oe er 1.00 
Common Carrier of 

Property 

(Deposit) 
Not over 4,500 0... cas ab Ph enh eee cele cnc aie o sc) $0.75 
4,501 to 8,750 pounds inclusive .25.2......0..... 2.2 0 As) 
8,501 to 12,500 pounds inclusive), 0... 5..... 00,0... oe ‘Ad 
12,501 to 16,500 pounds inclusive.) 22)... ... 2. 42 alee 25 
Over 16,500 pounds® 0.0. 0 ee ae a Wi 


(1) The minimum fee for a vehicle licensed under this subsection shall be 
twelve dollars and fifty cents ($12.50) at the farmer rate and sixteen 
dollars ($16.00) at the private hauler, contract carrier and common 
carrier rates. 

(2) The term “farmer” as used in this subsection means any person en- 
gaged in the raising and growing of farm products on a farm in North 
Carolina not less than 10 acres in area, and who does not engage in 
the business of buying products for resale. 

(3) License plates issued at the farmer rate shall be placed upon trucks and 
truck-tractors that are operated exclusively in the carrying or trans- 
portation of applicant’s farm products, raised or produced on his farm, 
and farm supplies and not operated in hauling for hire. 

(4) Farm products means any food crop, cattle, hogs, poultry, dairy prod- 
ucts, flower bulbs, or other nursery products and other agricultural 
products designed to be used for food purposes, including in the term 
farm products also cotton, tobacco, logs, bark, pulpwood, tannic acid 
pit and other forest products, grown, produced, or processed by the 
armer. 

(5) The Department shall issue necessary rules and regulations providing 
for the recall, transfer, exchange or cancellation of “farmer” plates, 
when vehicle bearing such plates shall be sold or transferred. 
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(6) There shall be paid to the Department annually as of the first of Jan- 
uary, the following fees for “wreckers” as defined under G.S. 20- 
38(39): A wrecker fully equipped weighing 7,000 pounds or less, 
sixty-two dollars and fifty cents ($62.50) ; wreckers weighing in excess 
of 7,000 pounds shall pay one hundred twenty-five dollars ($125.00). 
Fees to be prorated quarterly. Provided, further, that nothing herein 
shall prohibit a licensed dealer from using a dealer’s license plate to 
tow a vehicle for a customer. 


(c) There shall be paid to the Department annually, as of the first day of 
January, for the registration and licensing of trailers or semitrailers, four dollars 
($4.00) for any part of the license year for which said license is issued. 

(e) Common Carriers of Property—Common carriers of property shall pay 
an annual license tax as per the above schedule of rates for each vehicle unit, 
and in addition thereto seven and one-half percent of the gross revenue derived from 
such operations: Provided, said additional seven and one-half percent shall not be 
collectible unless and until and only to the extent that such amount exceeds the 
license tax or deposit per the above schedule: Provided, further, common carriers 
of property operating from a point or points in this State to another point or points 
in this State shail be liable for a tax of seven and one-half percent on the gross 
revenue earned in such intrastate hauls. Common carriers of property operating 
between a point or points within this State and a point or points without this State 
shall be liable for a seven and one-half percent tax only on that proportion of the 
gross revenue earned between terminals in this State and terminals outside this State 
that the mileage in North Carolina bears to the total mileage between the respec- 
tive terminals. Common carriers of property operating through this State from a 
point or points outside this State to a point or points outside this State shall be 
liable for a seven and one-half percent tax on that proportion of the gross revenue 
earned between such terminals as the mileage in North Carolina bears to the total 
mileage between the respective terminals. In no event shall the tax paid by such 
common carriers of property be less than the license tax or deposit shown on the 
above schedule, except where a franchise is hereafter issued by the Utilities Com- 
mission for service over a route within the State which is not now served by any 
common carrier of property the seven and one-half percent gross revenue tax 
may be reduced to five percent for the first two years only. The tax prescribed in 
this subsection is levied as compensation for the use of the highways of this State 
and for the special privileges extended such common carriers of property by this 
State. Common carriers of property operating from a point in this State to a point 
in another state over two or more routes, shall compute their mileage from the 
point of crigin to the point of destination on the basis of the average mileage of all 
routes used by them from the point in this State to the point outside of this State 
and this figure shall be used as the mileage between said points in determining 
the percentage of miles operated in North Carolina between said points. 

In lieu of the seven and one-half percent gross revenue tax levied by this sub- 
section and the deposit required by subsection (b) of this section, common carriers 
of property may elect to pay a flat rate according to the highest rate provided by 
subsection (b) of this section for vehicles and loads of the same gross weight 
operated by contract carriers. The election to so pay must be made at the time 
license plates are applied for and may not thereafter be changed during the li- 
cense year except that for the license year 1949 such election, if one is made, must 
be made on or before July 1, 1949. Vehicles registered and licensed during the 
license year and after the election herein provided for has been made, must be 
registered and licensed and the operator shall pay taxes on the operation thereof 
according to the election made. A failure by a common carrier of property to 
make an election under this paragraph shall render such common carrier of prop- 
erty liable for the deposit required by subsection (b) of this section and the seven 
and one-half percent gross revenue tax levied by this subsection. 

(g) Repealed by Session Laws 1969, c. 600, s. 17, effective January 1, 1970. 
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§ 20-89 


(1967, c. 1095, ss. 1, 2; 1969, c. 600, ss. 12-17; c. 1056, s. 1; 1973, e. 154, ss. 1, 


23 Ceol.) 

Editor’s Note.— 

The 1967 amendment, effective Feb. 15, 
1968, substituted “Contract Carriers. Flat 
Rate Common Carriers and Exempt for 
Hire Carriers” for “Contract Carrier’ in 
subsection (b) and rewrote a portion of 
former subsection (g). 

The first 1969 amendment, effective Jan. 
1, 1970, rewrote the schedule of weights 
and rates in subsection (b), increased the 
fees in subdivisions (1) and (6) of subsec- 
tion (b) and in subsection (c), substituted 
“seven and one-half percent” for “six per- 
cent” throughout subsection (e) and “five 
percent” for “four percent” in the fourth 
sentence of subsection (e) and repealed 
subsection (g). 

The second 1969 amendment inserted 
the heading “Rates Per Hundred Pound 
Gross Weight” at the beginning of the 
rate schedule and substituted ‘Contract 
Carriers” for ‘Common Carriers” in the 
rate schedule in subsection (b). 

Session Laws 1969, c. 600, s. 23 provides: 
“This act shall not affect the liability of any 
taxpayer arising prior to the effective date 
of the applicable section hereof.” 

The first 1973 amendment substituted 
“or other nursery products” for “(but does 
not mean nursery products)” in subsection 
(lb) (4) and added the language following 
“forest products” at the end of subsection 


(b) (4). 


Jan. 1, 1974, eliminated, in the rate sched- 
ule in subsection (b), a separate classifica- 
tion, “Contract Carriers, Flat Rate Com- 
mon Carriers and Exempt for-Hire Car- 
riers,’ and placed such carriers in the same 
classification as “Private Hauler.” The 
amendment also substituted “8,750” for 
“8.500” in the second line of the schedule 
for “Common Carrier of Property,” but 
left the figure “8,501” in the next line un- 
changed. 

As the other subsections were not 
changed by the amendments, they are not 
set out. 

Large Lumber and Paper Companies 
Engaged in Tree Farming as Farmer Li- 
cense Holder. — See opinion of Attorney 
General to Gonzalie Rivers, Department 
of Motor Vehicles, 41 N.C.A.G. 273 (1971). 

Method of Reporting in Certain Circum- 
stances May Be Changed at Other Than 
Beginning of Tax Year.—See opinion of 
Attorney General to Mr. Victor J. Hines, 
Director, Common Carrier Tax Division, 
N.C. Department of Motor Vehicles, 43 
N.C.A.G. 106 (1973). 

Common Carrier Filing Hereunder May 
Not Report Only Loaded Miles for Pur- 
pose of Determining Gross Receipts for 
Tax Due.—See opinion of Attorney Gen- 
eral to Mr. Victor J. Hines, Director, 
Common Carrier Tax Division, N.C. De- 
partment of Motor Vehicles, 43 N.C.A.G. 


effective 


§ 20-89. Method of computing gross revenue of common carriers 
of passengers and property.—In computing the gross revenue of common car- 
riers of passengers and common carriers of property, revenue derived from the 
transportation of United States mail or other United States government ser- 
vices shali not be included. All revenue earned both within and without this State 
from the transportation of persons or property, except as herein provided, by 
common carriers of passengers.and common carriers of property, whether on 
fixed schedule routes or by special trips or by auxiliary vehicles not licensed as 
common carriers of property, whether owned by the common carrier of property 
or hired from another for the transportation of persons or property within the 
limits of the designated franchise route shall be included in the gross revenue upon 
which said tax is based. Provided, however, that whenever any person licensed 
as a common carrier of property transports his own property, other than for his 
own use, he shall be liable for a tax on such transportation, computed at seven and 
one-half percent (714%) of the gross charges authorized by the Utilities Commis- 
sion or Interstate Commerce Commission on such operation if it had been for 
hire; and common carriers of property shall maintain accurate records of all 
operations involving transportation of their own property, in order that said tax 
may be correctly computed, paid and audited. 

When vehicles are leased from other operators who are licensed in this State 
as contract carriers, for hire passenger or common carriers of property any 
amounts paid to such operators under said lease may be deducted by the lessees 
from gross revenue on which tax is based in the event a copy of the lease and 
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The second 1973 amendment, 106 (1973). 
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adequate records and receipts are maintained so as to clearly reflect such pay- 
ments. Any revenue earned by a common carrier of property under a lease or 
rental shall be included in the gross revenue upon which said tax is based but 
revenue earned by a common carrier of passengers from coach rentals shall not 
be included in gross revenue on which tax is based. Foe c. 407, s. 53; 1943, 
vedere C414, 5,2; c. 575, s. 2; 1951, c..819, ss. 1, 214; 1969,,c. 600; 5.18.) 


Editor’s Note.—The 1969 amendment, Session Laws 1969, c. 600, s. 23 provides: 


effective Jan. 1, 1970, substituted “seven ‘This act shall not affect the liability of 
and one-half percent (714%)” for “six per- any taxpayer arising prior to the effective 


cent (6%)” in the third sentence of the first 
paragraph. 


date of the applicable section hereof.” 


§ 20-90. Due date of franchise tax.—The additional tax on common car- 
riers of passengers and common carriers of property shall become due and pay- 
able on or before the thirtieth day of the month following the month in which it 
accrues. 


Whenever a contract carrier or a flat rate common carrier of property becomes 
a regular common carrier of property subject to the seven and one-half percent 
(742%) gross revenue tax under this chapter during the license renewal period, 
January 1 to February 15, said carrier’s gross revenue for the seven and one-half 
percent (714%) tax purpose shall be all the revenue earned from operations on 
and after the January 1 preceding the carrier’s change to a regular « common carrier 
during the renewal period January | to February 15. 


Whenever a regular common carrier of property subject to the seven and one- 
half percent (714%) gross revenue tax under this chapter becomes a flat rate com- 
mon carrier of property or a contract carrier during the license renewal period, 
January 1 to February 15, said carrier’s gross revenue for the seven and one-half 
percent (712%) tax purposes shall be all the revenue earned from operations up 
to and including operations on the December 31 preceding the carrier’s change to a 
flat rate common carrier of property or a contract carrier if such change is made 
during the renewal period January 1 to Februay 15. (1937, c. 407, s. 54; 1951, c. 
ee eereteL esl 120, .C. 1515,.5; 2;.196/7, c. 10/9, s, 1; 1969, c. 600}is. 195) 


Editor’s Note. — The 1967 amendment 
rewrote the second and third paragraphs. 


The 1969 amendment substituted “seven 
and one-half percent (742%)” for “six per- 


cent (6%)” throughout the section. 
Session Laws 1969, c. 600, s. 23 provides: 
“This act shall not affect the liability of any 


taxpayer arising prior to the effective date 
of the applicable section hereof.” 

Session Laws 1969, “coe 1056,7Gs. 2, 
amended Session Laws 1969, c. 600, s. 25, 
so as to change the effective date of the 
1969 amendment to this section from July 
1, 1969 to Jan. 1, 1970. 


§ 20-91. Records and reports required of franchise carriers. 


(b) All common carriers of passengers and common carriers of property shall, 
on or before the thirtieth day of each month, make a report to the Department of 
gross revenue earned and gross mileage operated during the month previous, in such 
manner as the Department may require and on such forms as the Department shall 
furnish. If reports are not filed by the thirtieth day of the month following the 
month for which the report is made, a penalty of five percent (5%) of gross re- 
ceipts tax reported will be due. This five percent (5%) penalty must be paid in 
addition to the gross receipts tax and may not be claimed as a credit against the 
tag deposit. Provided that the Commissioner may, in his discretion, waive the 
five percent (5%) penalty upon proof by the carrier that late filing of report was 
due to extenuating circumstances beyond the control of the carrier. 


(1967, c. 1079, s. 2.) 


Editor’s Note. — The 1967 amendment 
added the second, third and fourth sen- 
tences in subsection (b). 


As the other subsections were not af- 
fected by the amendment, they are not set 
out. 


AN 
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§ 20-94. Partial payments.—In the purchase of licenses, where the gross 
amount of the license to any one owner amounts to more than four hundred dol- 
lars ($400.00), half of such payment may, if the Commissioner is satisfied of 
the financial responsibility of such owner, be deferred until June first in any 
calendar year upon the execution to the Commissioner of a draft upon any bank 
or trust company upon forms to be provided by the Commissioner in an amount 
equivalent to one half of such tax, plus a carrying charge of one half of one per- 
cent (% of 1%): Provided, that any person using any tag so purchased after 
the first day of June in any such year without having first provided for the pay- 
ment of such draft, shall be guilty of a misdemeanor. No further license plates 
shall be issued to any person executing such a draft after the due date of any such 
draft so long as such draft or any portion thereof remains unpaid. Any such draft 
being dishonored and not paid shall be subject to the penalties prescribed in § 20- 
178 and shall be immediately turned over by the Commissioner to his duly autho- 
rized agents and/or the State Highway Patrol, to the end that this provision may 
be enforced. When the owner of the vehicles for which a draft has been given sells 
or transfers ownership to all vehicles covered by the draft, such draft shall be- 
come payable immediately, and such vehicles shall not be transferred by the De- 
partment until the draft has been paid. Any one owner whose gross license 
amounts to more than two hundred dollars ($200.00) but not more than four 
hundred dollars ($400.00) may also be permitted to sign a draft in accordance 
with the foregoing provisions of this section provided such owner makes applica- 
tion for the draft on or before February lst during the license renewal period. 
(1937, c. 407, s. 58; 1943, c. 726; 1945, c. 49, ss. 1, 2; 1947, c. 219, s. 10; 1953, 
cas Ke fae 8 ote A 

Editor’s Note.—The 1967 amendment 
added the last sentence. 


§ 20-96. Overloading.—it is the intent of this section that every owner 
of a motor vehicle shall procure license in advance to cover the empty weight and 
maximum load which may be carried. Any owner failing to do so, and whose ve- 
hicle shall be found in operation on the highway over the weight for which such 
vehicle is licensed, shall pay the penalties prescribed in G.S. 20-118. Nonresidents 
operating under the provisions of G.S. 20-83 shall be subject to the additional tax 
provided in this section when their vehicles are operated in excess of the licensed 
weight or, regardless of the licensed weight, in excess of the maximum weight 
provided for in G.S. 20-118. Any resident or nonresident owner of a vehicle that is 
found in operation on a highway designated by the Board of Transportation as 
a light traffic highway, and along which signs are posted showing the maximum 
legal weight on said highway with a load in excess of the weight posted for said 
highway, shall be subject to the penalties provided in G.S. 20-118. Any person who 
shall wilfully violate the provisions of this section shall be guilty of a misdemeanor 
in addition to being liable for the additional tax herein prescribed. 


Any peace officer who discovers a property hauling vehicle being operated on 
the highways with an overload as described in this section or which is equipped 
with improper registration plates, or the owner of which is liable for any over- 
load penalties or assessments applicable to the vehicle and due and unpaid for 
more than 30 days, is hereby authorized to seize said property hauling vehicle and 
hold the same until the overload has been removed or proper registration plates 
therefor have been secured and attached thereto and the overloading penalty pro- 
vided in this section and G.S. 20-118 has been paid. Any peace officer seizing a 
property hauling vehicle under this provision, may, when necessary, store said 
vehicle and the owner thereof shall be responsible for all reasonable storage charges 
thereon. When any property hauling vehicle is seized, heid, unloaded or partially 
unloaded under this provision, the load or any part thereof shall be cared for by 
the owner or operator of the vehicle without any liability on the part of the officer 
or of the State or any municipality because of damage to or loss of such load or any 
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§ 20-105 


part thereof. (1937, c. 407, s. 60; 1943, c. 726; 1949, c. 583, s. 8; c. 1207, s. 4%; 
Br 1Z253* 1951, c. 1013, ss. 1-3; 1953, c. 694, ss. 2, 3; 1955, c. 554, s. 9; 1957, c. 
Soeie ao59, c. 1264, s. 5; 1973, c. 507, s. 5.) 


Editor’s Noecte-——The 1973 amendment, 
effective July 1, 1973, substituted “Board 
of Transportation” for 


“State Highway 


Commission” in the fourth sentence of the 
first paragraph. 


§ 20-97. Taxes compensatory; no additional tax. 


Those commissioned to sell license plates 
are net dealing in interstate commerce, 
but perform a general tax collecting effort, 
since this section and § 20-63 do not ear- 


road, and not all of the tax even goes to 
the Department of Highways. Hodgson v. 
Hyatt Realty & Inv. Co., 353 F. Supp. 1363 
(M.D.N.C. 1973). 


mark the funds for any specific project or 


§ 20-998. Remedies for the collection of taxes. 

(c) In addition to the remedy herein provided, the Commissioner of Motor 
Vehicles is authorized and empowered to make a certificate setting forth the 
essential particulars relating to the said tax, including the amount thereof, the 
date when the same was due and payable, the person, firm, or corporation charge- 
able therewith, and the nature of the tax, and under his hand and seal transmit 
the same to the clerk of the superior court of any county in which the delinquent 
taxpayer resides or has property; whereupon, it shall be the duty of the clerk 
of the superior court of the county [to] record the certificate in the same manner 
as a judgment, and execution may issue thereon with the same force and effect 
as an execution upon any other judgment of the superior court; said tax shall be- 
come a lien on realty only from the date of the docketing of such certificate in 
the office of the clerk of the superior court and on personalty only from the date 
of the levy on such personalty and upon execution thereon no homestead or per- 
sonal property exemption shall be allowed. 


(1971, c. 528, s. 12.) 


Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted “record 
the certificate in the same manner as a 
judgment” for “to docket the said certifi- 
cate and index the same on the cross index 


of judgments” near the middle of subsec- 
tion (c). 

As the rest of the section was not 
changed by the amendment, only subsec- 
tion (c) is set out. 


§ 20-101. For hire vehicles to be marked.—Al! motor vehicles licensed 
as common carriers or contract carriers of passengers or property and all exempt 
for hire motor carriers shall have printed on each side of the vehicle in letters not 
less than three inches in height the name and home address of the owner, the cer 
tificate number, permit number, or exemption number under which said vehicle 
is operated, and such other identification as may be required and approved by the 


Utilities Commission. (1937, c. 407, s. 65; 1951, c. 819, s. 1; 1967, c. 1132.) 


Editor’s Note. — The 1967 amendment, 
effective Nov. 15, 1967, rewrote the section. 
Not Applicable to Taxicab Which Seats 
Nine or Fewer Passengers and Is Not Op- 


erated on a Regular Route or between 
Termini. — See Opinion of Attorney Gen- 
eral to Mr. W. Vance McCown, 41 
N,CrAG9547/7'(1971). 


Part 8. Anti-Theft and Enforcement Provisions. 
§ 20-105. Unlawful taking of a vehicle. 


Inference Arising from Unlawful Pos- 
session of Vehicle.—It is more accurate to 
refer to the unlawful and unexplained pos- 
session of an automobile, recently and 
unlawfully taken from the actual or con- 
structive possession of the owner thereof, 
as giving rise to an inference, an evidential 
circumstance, that the person having such 
possession thereof had unlawfully taken it 


into his possession with intent to deprive 
the owner of the (temporary) use thereof. 
State v. Frazier, 268 N.C. 249, 150 S.E.2d 
431 (1966). 

The presumption arising from the recent 
possession of stolen property is to be con- 
sidered by the jury merely as an evidential 
fact, along with the other evidence in the 
case, in determining whether the State has 


200 


§ 20-106 


carried the burden of satisfying the jury 
beyond a reasonable doubt of the defen- 
dant’s guilt. State v. Hayes, 273 N.C. 712, 
161 S.E.2d 185 (1968). 

Offense Not an Included Less Degree of 
Larceny.—The statutory criminal offense 
defined in this section, sometimes referred 
to as “temporary larceny,” is not an in- 
cluded less degree of the crime of larceny; 
and a defendant may not be convicted of 
a violation of this section when tried upon 
a bill of indictment charging the crime of 
larceny. State v. Wall, 271 N.C. 675, 157 
S.E.2d 363 (1967); State v. Campbell, 14 
N.C. App. 633, 188 S.E.2d 754 (1972). 

Possession of One Participant Is the 
Possession of All.—Possession may be per- 
sonal and exclusive, although it is the joint 
possession of two or more persons, if they 
are shown to have acted in concert, or to 
have been particeps criminis, the possession 
of one participant being the possession of 
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all. State v. Frazier, 268 N.C. 249, 150 
S.E.2d 431 (1966). 

Immediate flight of both defendants, 
without explanation, at mere approach of 
officers may be considered more than 
slight corroborative evidence of relation 
between their then unlawful possession 
and the unlawful removal of automobile 
from parking lot. State v. Frazier, 268 N.C. 
249, 150 S.E.2d 431 (1966). 

Jurisdiction of Superior Court of Guilford 
County.—See State v. Covington, 267 N.C. 
292, 148 S.E.2d 138 (1966). 

Punishment Prior to 1965 Amendment. 
—For punishment under this section prior 
to 1965 amendment, see State v. Massey, 
265 N.C. 579, 144 S.E.2d 649 (1965). 

Cited in State v. Evans, 10 N.C. App. 
265, 178 S.E.2d 83 (1970); State v. Baxley, 
15 N.C. App. 544, 190 S.E.2d 401 (1972); 
State v. Franklin, 16 N.C. App. 537, 192 
S.5.2d 626" (1972): 


§ 20-106. Receiving or transferring stolen vehicles. 


Cross Reference.— 
As to penalty for a violation of this 


article declared to constitute a felony, see 
§ 20-177. 


§ 20-109. Altering or changing engine or other numbers.—No per- 


son shall wilfully deface, destroy, or alter the manufacturer’s serial or engine num- 
ber or other distinguishing number or identification mark of a motor vehicle 
and neither shall any owner permit the defacing, destroying or alteration of such 
numbers or marks. No person shall place or stamp any serial, engine or other 
number or marking upon a vehicle, except one assigned thereto by the Depart- 
ment, and neither shall any owner permit the placing or stamping of any number 
or mark upon a motor vehicle except one assigned thereto by the Department. 
It shall be unlawful and constitute a misdemeanor for any person to violate any 
of the provisions of this section, and upon conviction said person shall be pun- 
ished by a fine or imprisonment not to exceed two years, or both, in the discre- 
tion of the court. (1937, 407, s. 73; 1943, c..726;.1953, c: Z21G= 1965 meme lees 
3; 1967, c. 449.) 


Editor’s Note.— 


The 1967 amendment inserted “not to 


exceed two years’ near the end of the last 
sentence. 


§ 20-111. Violation of registration provisions. 


The maximum punishment for a viola- 
tion of this section or § 20-63 would be that 


such fine and imprisonment. State v. 
Tolley, 271 N.C. 459, 156 S.E.2d 858 (1967). 


Applied in State v. Green, 266 N.C. 785, 
147 S.E.2d 377 (1966). 

Cited in State v. White, 3 N.C. App. 31, 
164 S.E.2d 36 (1968). 


prescribed by § 20-176 (b), namely, a fine 
of not more than one hundred dollars or 
imprisonment in the county or municipal 
jail for not more than sixty days, or both 


§ 20-114. Duty of officer; manner of enforcement.—(a) For the pur- 
pose of enforcing the provisions of this Article, it is hereby made the duty of 
every police officer of any incorporated city or village, and every sheriff, deputy 
sheriff, and all other lawful officers of any county to arrest within the limits of 
their jurisdiction any person known personally to any such officer, or upon the 
sworn information of a creditable witness, to have violated any of the provisions 
of this Article, and to immediately bring such offender before any magistrate or 
officer having jurisdiction, and any such person so arrested shall have the right 
of immediate trial, and all other rights given to any person arrested for having 
committed a misdemeanor. Every officer herein named who shall neglect or re- 
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fuse to carry out the duties imposed by this Chapter shall be liable on his official 
bond for such neglect or refusal as provided by law in like cases. 


(c) It shall also be the duty of every sheriff of every county of the State and 
of every police or peace officer of the State to make immediate report to 
the Commissioner of all motor vehicles reported to him as abandoned or that are 
seized by him for being used for illegal transportation of intoxicating liquors er 
other unlawful purposes, and ne motor vehicle shall be sold by any sheriff, police 
or peace officer, or by any person, firm or corporation claiming a mechanic's or 
storage lien, or under judicial proceedings, until notice on a form approved by the 
Commissioner shall have been given the Commissioner at least 20 days before 
the date of such sale. (1937. c. 407. s. 78: 1943, c. 726: 1967, c. 862: 1971, c. 
20, 5. 19.) 

Editor’s Note. — The 1967 amendment.  officer’’ and “and every constable of any 
effective July 1, 1967, inserted “on a form township” following “lawful officers of 
approved by the Commissioner’ near the any county” and substituted “magistrate” 


end of subsection (c). for “justice of the peace’ in the first sen- 
The 1971 amendment. effective Oct. 1. tence of subsection (a). 
1971, deleted “every marshal, deputy As subsection (b) was not changed by 


marshal, or watchman” following ‘police the amendments, it is not set out. 


§ 20-114.1. Willful failure to obey traffic officer; firemen as traffic 
officers.—(a) No person shall willfully fail or refuse to comply with any lawful 
order or direction of any law-enforcement officer invested by law with authority to 
direct, control or regulate traffic, which order or direction related to the control 
of traffic. 


(b) In addition to other law-enforcement officers, uniformed regular and volun- 
teer firemen may direct traffic and enforce traffic laws and ordinances at the 
scene of fires in connection with their duties as firemen, and uniformed regular 
and volunteer members of a rescue squad may direct and enforce traffic laws and 
ordinances at the scene of accidents in connection with their duties. Except as 
herein provided, firemen and members of rescue squads shall not be considered 
law-enforcement officers. (1961, c. 879; 1969, c. 59.) 

Editor’s Note.—The 1969 amendment Quoted in Bland vy. City of Wilmington, 
rewrote this section, which formerly re- 278 N.C. 657, 180 S.E.2d 813 (1971). 
lated only to firemen. 


Part 9. The Size, Weight, Construction and Equipment of Vehicles. 


§ 20-115. Scope and effect of regulations in this title.—It shall be un- 
lawful and constitute a misdemeanor for any person to drive or move or for the 
owner to cause or knowingly permit to be driven or moved on any highway any 
vehicle or vehicles of a size or weight exceeding the limitations stated in this title, 
or any vehicle or vehicles which are not so constructed or equipped as required 
in this title, or the rules and regulations of the Board of Transportation adopted 
pursuant thereto and the maximum size and weight of vehicles herein specified 
shall be lawful throughout this State, and local authorities shall have no power 
or authority to alter said limitations except as express authority may be granted in 
this Article. (1937, c. 407, s. 79; 1973, c. 507, s. 5.) 

Editor’s Note.—The 1973 amendment, 
effective July 1, 1973, substituted ‘Board 
of Transportation” for ‘Commission.” 


§ 20-116. Size of vehicles and loads. 

(d) A vehicle having two axles shall not exceed 35 feet in length of extreme 
over-all dimensions inclusive of front and rear bumpers. A vehicle having three 
axles shall not exceed 40 feet in length over-all dimensions inclusive of front and 
rear bumpers. A truck-tractor and semitrailer shall be regarded as two vehicles 
for the purpose of determining lawful length and license taxes. 


Zoe 
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(e) No combination of vehicles coupled together shall consist of more than two 
units and no such combination of vehicles shall exceed a total length of 55 feet 
inclusive of front and rear bumpers, subject to the following exceptions: Said 
length limitation shall not apply to vehicles operated in the daytime when trans- 
porting poles, pipe, machinery or other objects of a structural nature which 
cannot readily be dismembered, nor to such vehicles transporting such objects 
operated at nighttime by a public utility when required for emergency repair of 
public service facilities or properties, but in respect to such night transportation 
every such vehicle and the load thereon shall be equipped with a sufficient number 
of clearance lamps on both sides and marker lamps upon the extreme ends of said 
projecting load to clearly mark the dimensions of such load: Provided, that wreck- 
ers In an emergency may tow a combination tractor and trailer to the nearest 
feasible point for repair and/or storage: Provided, that the Board of Transporta- 
tion shall have authority to designate any highways upon the State system as light- 
traffic roads when, in the opinion of the Board of Transportation, such roads are in- 
adequate to carry and will be injuriously affected by the maximum load, size, 
and/or width of trucks or buses using such roads as herein provided for, and all 
such roads so designated shall be conspicuously posted as light-traffic roads and 
the maximum load, size and/or width authorized shall be displayed on proper 
signs erected thereon. Provided, however, that a combination of a house trailer 
used as a mobile home, together with its towing vehicle, shall not exceed a total 
length of 55 feet exclusive of front and rear bumpers. The operation of any vehicle 
whose gross load, size and/or width exceed the maximum shown on such signs 
over the roads thus posted shall constitute a misdemeanor: Provided further, that 
no standard concrete highway, or other highway built of material of equivalent 
durability, and not less than 18 feet in width, shall be designated as a light-traffic 
road: Provided further, that the limitations placed on any road shall not be less 
than eighty percent (80%) of the standard weight, unless there shall be avail- 
able an alternate improved route of not more than twenty percent (20%) increase 
in the distance; provided, however, that such restriction of limitations shall not 
apply to any county road, farm-to-market road, or any other road of the secondary 
system: Provided further, that the said limitation that no combination of vehicles 
coupled together shall consist of more than two units shall not apply to trailers not 
exceeding three in number drawn by a motor vehicle used by municipalities for 
the removal of domestic and commercial refuse and street rubbish, but such combi- 
nation of vehicles shall not exceed a total length of 50 feet inclusive of front and 
rear bumpers. Provided further, that the said limitation that no combination of 
vehicles coupled together shall consist of more than two units shall not apply to a 
combination of vehicles coupled together by a saddle mount device used to transport 
motor vehicles in a driveaway service when no more than two saddle mounts are 
used and provided further that equipment used in said combination is approved by 
the safety regulations of the Interstate Commerce Commission and the safety 
regulations of the North Carolina Department of Motor Vehicles and the Board of 
Transportation. 


(g) No vehicle shall be driven or moved on any highway unless such vehicle 
is so constructed or loaded as to prevent any of its load from dropping, sifting, 
leaking, or otherwise escaping therefrom, except that sand may be dropped for 
the purpose of securing traction, or water or other substance may be sprinkled 
on a roadway in cleaning or maintaining such roadway. 

Trucks, trailers or other vehicles when loaded with rock, gravel, stone or other 
similar substances which could blow, leak, sift or drop shall not be driven or 
moved on any highway unless the height of the load against all four walls does not 
extend above a horizontal line six inches below their tops when loaded at the 
loading point, or if not so loaded, unless the load shall be securely covered by 
tarpaulin or some other suitable covering, or unless it is otherwise constructed 
so as to prevent any of its load from dropping, sifting, leaking, blowing, or other- 
wise escaping therefrom. 
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Provided this section shall not be applicable to or in any manner restrict the 
transportation of poultry or livestock or silage or other feed grain used in the feeding 
of poultry or livestock. 


(h) Wherever there exist two highways of the primary State highway system 
of approximately the same distance between two or more points, the Board of 
Transportation shall have authority when in the opinion of the Board of Trans- 
portation, based upon engineering and traffic investigation, safety will be promoted 
or the public interest will be served thereby, to designate one of said highways the 
“truck route’ between said points, and to prohibit the use of the other highway by 
heavy trucks or other vehicles of a gross vehicle weight or axle load limit in 
excess of a designated maximum. In such instances the highways so selected 
for heavy vehicle traffic shall be so designated as “truck routes” by signs con- 
spicuously posted thereon, and the highways upon which heavy vehicle traffic is 
prohibited shall likewise be so designated by signs conspicuously posted thereon 
showing the maximum gross vehicle weight or axle load limits authorized for 
said highways. The operation of any vehicle whose gross vehicle weight or axle 
load exceed the maximum limits shown on such signs over the highway thus 
posted shall constitute a misdemeanor: Provided, that nothing herein shall pro- 
hibit a truck or other motor vehicle whose gross vehicle weight or axle load 
exceeds that prescribed for such highways from using such highway when the 
destination of such vehicle is located solely upon said highway, road or street: 
Provided, further, that nothing herein shall prohibit passenger vehicles or other 
light vehicles from using any highways so designated for heavy truck traffic. 


(j) Self-propelled grain combines or other farm equipment self-propelied or 
otherwise, not exceeding 18 feet in width may be operated on any highway, 
except a highway or section of highway that is a part of the National System of 
Interstate and Defense Highways, and provided, that such combines or equipment 
may ve operated on numbered federal or State highways exclusive of the Inter- 
state System, only by special permit as provided in G.S. 20-119; permits issued 
in compliance with G.S. 20-119 for equipment covered under this section may be 
on an annual basis and shall expire on January 1 of the year next following the 
year of issuance: Provided, further, that all such combines or equipment which 
exceed 10 feet in width may be so operated only under the following conditions: 


(1) Said equipment may only be so operated during daylight hours; and 

(2) Said equipment must display a red flag on front and rear, said flags shall 
not be smaller than three feet wide and four feet long and be attached 
to a stick, pole, staff, etc., not less than four feet long and shall be so 
attached to said equipment as to be visible from both directions at all 
times while being operated on the public highway for not less than 
300 feet ; and said equipment shall travel only on routes designated by 
the special permit required under this section and for distances not to 
exceed 10 miles; and 


(3) Equipment covered by this section requiring special permit to be operated 
on permissible or designated highways, which by necessity must travel 
more than 10 miles or where by nature of the terrain or obstacles the 
flags referred to in subdivision (2) are not visible from both directions 
for 300 feet at any point along the proposed route, must be preceded 
at a distance of 300 feet and followed at a distance of 300 feet by a 
flagman either on foot or in a vehicle. Each flagman must carry and 
display, by hand or mounted on his vehicle, a red flag, not smaller than 
three feet wide and four feet long. Said flag shall be attached to a stick, 
pole, staff, etc., not less than three feet long and every such piece of 
equipment so operated shall carry and display at least one red flag not 
less than three feet wide and four feet long. Equipment to be operated 
for a distance in excess of 10 miles may not be so operated on Sundays, 
or holidays; and 
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(4) Every such piece of equipment so operated shall operate to the right of 
the center line when meeting traffic coming from the opposite direction 
and at all other times when possible and practical. 

(5) Violation of this section shall not constitute negligence per se. 


(k) Nothing in this section shall be construed to prevent the operation of pas- 
senger buses having an overall width of 102 inches, exclusive of safety equipment, 
upon the highways of this State which are 20 feet or wider and that are designated 
as the State primary system, or as municipal streets, when, and not until, the fed- 
eral law and regulations thereunder permit the operation of passenger buses 
having a width of 102 inches or wider on the National System of Interstate and 
Defense Highways. (1937, c. 246; c. 407, s. 80; 1943, c. 213, s. 1; 1945, c. 242, 
s. 1; 1947, c. 844; 1951, c. 495, :s..1; c. 733; 1953, cc. 682,107 gee aoe 2Z 9G 
s. 2; c. 729; 1957, c: 65, is. 11; cc: 493, 1183, 1190;°1959):ee 55S ee ace, 
s: 1; ¢c. 610,.ss. 1, 2; c) 702,-s. 4; c. 1027, s. 1; 1965;-c. 47bg ROG aie 
c. 710; 1969, cc. 128, 880; 1971, cc. 128, 680, 688, 1079; 1973, c. 507, s. 5; c. 546.) 


Editor’s Note.— 

Chapter 24, Session Laws 1967, orig- 
inally effective Oct. 1, 1967, substituted 
“preceded” for “proceeded” in the first 
sentence of subdivision (3) of subsection 
(j). Session Laws 1967, c. 1078, amends 
c. 24 so as to make it effective July 1, 
1967. 

Chapter 710, Session Laws 1967, effective 
Jan. 1, 1968, substituted, in the opening 
paragraph of subsection (j), “an annual 
basis and shall expire on January 1 of the 
year next following the year of issuance” 
for ‘fa seasonal basis,” substituted “ten” 
for “four” near the end of subdivision (2) 
and in the first and last sentences of sub- 
division (3) of subsection (j), and deleted 
“Saturdays” preceding “Sundays” near the 
end of subdivision (3) of subsection (j). 

The first 1969 amendment rewrote sub- 
section (d). 

The second 1969 amendment, effective 
Sept. 1, 1969, added subsection (k). 

The first 1971 amendment substituted 
“18” for “fifteen and one-half’ near the be- 
ginning of the opening paragraph of sub- 
section (j), inserted “from both directions 
at all times while being operated on the 
public highway” in subdivision (2), in- 
serted the language beginning “or where” 
and ending “the proposed route” in the 
first sentence of subdivision (3) and “when 
meeting trafic coming from the opposite 
direction and at all other times” in subdi- 
vision (4) and added subdivision (5) of 
subsection (j). 

The second and fourth 1971 amendments 


added the proviso at the end of subsec- 
tion (g). 

The third 1971 amendment, effective 
Jan. 1, 1972, added the second paragraph 
of subsection (g). 

The first 1973 amendment, effective July 
1, 1973, substituted “Board of Transporta- 
tion” for “State Highway Commission,” 
for “Commission” and for “North Caro- 
lina State Highway Commission” in sub- 
sections (e) and (h). 

The second 1973 amendment added “or 
silage or other feed grain used in the feed- 
ing of poultry or livestock” at the end of 
subsection (g). 

As subsections (a), (b), (c), (f) and 
(i) were not affected by the amendments, 
they are not set out. 

Transporting Pole in Daytime without 
Special Permit Is Not Negligence Per Se. 
—Vehicles transporting poles in the day- 
time are exempt from the requirements of 
subsection (e) of this section, and there- 
fore during the daytime it is not negligence 
per se to transport without a special per- 
mit a 40-foot pole on a trailer. Ratliff v. 
Duke Power Co., 268 N.C. 605, 151 S.E.2d 
641 (1966). 

Subsection (g) Does Not Require the 
Peak of a Load on a Truck, Trailer or 
Other Vehicle to Be Six Inches Below a 
Horizontal Line Six Inches Below the Top 
of All Four Side Walls.—See opinion of 
Attorney General to Colonel Edwin C. 
Guy, North Carolina State Highway Pa- 
trol, 41 N.C.A.G. 708 (1972). 


§ 20-117. Flag or light at end of load. 


Purpose of Section.—The obvious pur- 
pose of this section is to promote the 
safety of one following a loaded vehicle 
upon the highway. Ratliff v. Duke Power 
Co., 268 N.C. 605, 151 S.E.2d 641 (1966). 

And Meaning.—The clear meaning of 
this section is that during daylight hours 


a red flag shall be displayed from the end 
of the projecting load so that there shall 
be visible to a user of the highway fol- 
lowing the vehicle at least twelve inches 
of the flag’s length and twelve inches of 
the flag’s width. Ratliff vy. Duke Power 
Co., 268 N.C. 605, 151 S.E.2d 641 (1966). 
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Draping Flag Over Load.—The require- 
ment of this section is not met by drap- 
ing over the top of the load a red flag of 
the required dimensions so that only a 
fringe of it is visible to one following the 
‘vehicle upon the highway. Ratliff v. Duke 

Power Co., 268 N.C. 605, 151 S.E.2d 641 
(1966). 

Violation of Section, etc.— 

Violation of this section by failure to 
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display at night a light, such as is required 
thereby, is negligence. Ratliff v. Duke 
Power Co., 268 N.C. 605, 151 S.E.2d 641 
(1966). 

The violation of this section during the 


- daylight hours, by failure to comply with 


its requirements applicable to such time, 
is negligence. Ratliff v. Duke Power Co, 
268 N.C. 605, 151 S.E.2d 641 (1966). 


§ 20-118. Weight of vehicles and load.—No vehicle or combination of 
vehicles shall be moved or operated on any highway or bridge when the gross 
weight thereof exceeds the limit specified below: 


(5) For each violation of subdivisions (3) or (4), or for each violation of 
the maximum axle weight limits established by the Board of Trans- 
portation in connection with light-traffic roads, the owner of the vehicle 
shall pay to the Department a penalty for each pound of weight of 
[on] such axle in excess of the said maximum weight in accordance 
with the following schedule: for the first 1,000 pounds’ or any part 
thereof, two cents (2¢) per pound; for the next 1,000 pounds or any 
part thereof, three cents (3¢) per pound; and for each additional 
pound, five cents (5¢) per pound. Provided, however, the penalty shall 
not apply if the excess weight on any one axle does not exceed 1,000 
pounds. Said 1,000 pounds shall constitute a tolerance and no additional 
tolerance on axle weight shall be granted administratively or other- 
wise. In all cases of violation of the axle weight limitation, the penalty 
shall be computed and assessed on each pound of weight in excess of 
the maximum permitted in subdivisions (3) and (4) including the 1,000 
pound tolerance. The penalties herein provided shall constitute sole 
punishment for violation of this subdivision and violators thereof shall 
not be subject to criminal action. Provided, that when it is discovered 
that a vehicle is in violation of subdivisions (3) or (4), or is in viola- 
tion of the maximum axle weight limits established by the Board of 
Transportation in connection with light-traffic roads, the owner of the 
vehicle shall be permitted to shift without penalty the weight from one 
axle to another to comply with the axle limits set forth in this section 
in the following instances, provided, that the gross weight of the 
vehicle is within the legal limit: 


a. In cases where the single axle load exceeds the statutory limits, 
but does not exceed 21,000 pounds. 

b. In cases where the vehicle has tandem axles and the weight ex- 
ceeds the statutory limits, but does not exceed 40,000 pounds, 
for any two axle combination or 60,000 pounds for any three 


axle combination. 


c. In cases where the axle weight does not exceed 15,500 pounds 
and the limit placed on the road or highway by the Board of 
Transportation is 13,000 pounds per axle. 


(6) Axle Weights.—For the purposes of this section, the following defini- 


tions shall apply : 


a. Single axle weight—The total load on all wheels whose centers 
are included within two parallel transverse planes less than 


forty-eight inches apart. 


b. Tandem axle weight. — The total load on all wheels whose 
centers are at least forty-eight inches apart but not more than 
one-hundred-four inches apart and are equipped with a con- 
necting mechanism designed to equalize the load on all axles ex- 
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cept that as to any vehicle equipped with tandem axles prior 
to July 1, 1969, the portion of this definition concerning a 
connecting mechanism designed to equalize the load on all axles 


shall not apply. 

(TOGO F cdi as bse On ek) 

Editor’s Note.— 

The 1969 amendment, effective July 1, 
1969, substituted in paragraph b of subdi- 
vision (5) “for any two axle combination 
or 60,000 pounds for any three axle com- 
bination” for “provided, that for the pur- 
pose of this section tandem axles shall be 
defined as any two axles more than 48 


The 1973 amendment, effective July 1, 
1973, substituted “Board of Transporta- 
tion” for “State Highway Commission” 
in three places in subdivision (5). 

As the rest of the section was not 
changed by the amendments, only the in- 
troductory paragraph and subdivisions (5) 
and (6) are set out. 


inches apart but less than 96 inches apart.” 
The amendment also rewrote subdivision 


(6). 


§ 20-118.2. Authority to fix higher weight limitations at reduced 
speeds for certain vehicles. — The Board of Transportation is hereby au- 
thorized and empowered to fix higher weight limitations at reduced speeds for ve- 
hicles used in transporting property when the point of origin or destination of the 
motor vehicles is located upon any light traffic highway, county road, farm-to- 
market road, or any other roads of the secondary system only and/or to the extent 
only that the motor vehicle is necessarily using said highway in transporting the 
property from the bona fide point of origin of the property being transported or to 
the bona fide point of destination of said property and such weights may be 
different from the weight of those vehicles otherwise using such roads. (1951, c. 
Lledo PCA Oe LOPS. D0/, Si00:) 

Editor’s Note.— tion” for “State Highway Commission” 
The 1973 amendment, effective July 1, near the beginning of the section. 
1973, substituted “Board of Transporta- 


§ 20-119. Special permits for vehicles of excessive size or weight. 
—The Board of Transportation may, in their discretion, upon application in 
writing and good cause being shown therefor, issue a special permit in writing 
authorizing the applicant to operate or move a vehicle of a size or weight exceed- 
ing a maximum specified in this Article upon any highway under the jurisdiction 
and for the maintenance of which the body granting the permit is responsible. Every 
such permit shall be carried in the vehicle to which it refers and shall be open 
to inspection by any peace officer ; and it shall be a misdemeanor for any person to 
violate any of the terms or conditions of such special permit: Provided, the au- 
thorities in any incorporated city or town may grant permits in writing and for 
good cause shown, authorizing the applicant to move a vehicle over the streets of 
such city or town, the size or width exceeding the maximum expressed in this 


Article. (1937,'c..407, 5,83; 1957, c.65, s. 11; 1959, c. 1129: [97S 5gese ee 


Editor’s Note»—The 1973 amendment, Transporting Pole in Daytime without 


effective July 1, 1973, substituted “Board 
of Transportation” for “State Highway 
Commission” near the beginning of the 
section. 

Violation as Negligence Per Se.—The 
failure to obtain a permit to operate over- 
size or overweight vehicles in violation ot 
this section is negligence per se. Byers 
v. Standard Concrete Prods. Co., 268 N.C. 
518, 151 S.E.2d 38 (1966). 


Special Permit Is Not Negligence Per Se. 
—Vehicles transporting poles in the day- 
time are exempt from the requirements of 
§ 20-116 (e), and therefore during the 
daytime it is not negligence per se to 
transport without a special permit a 40- foot 
pole on a trailer. Ratliff v. Duke Power 
Co., 268 N.C. 605, 151 S.E.2d 641 (1966). 


§ 20-121. When authorities may restrict right to use highways. — 


The Board of Transportation or local authorities may prohibit the operation 
of vehicles upon or impose restrictions as to the weight thereof, for a total period 
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not to exceed 90 days in any one calendar year, when operated upon any high- 
way under the jurisdiction of and for the maintenance of which the body adopt- 
ing the ordinance is responsible, whenever any said highway by reason of dete- 
rioration, rain, snow or other climatic conditions will be damaged unless the use 
of vehicles thereon is prohibited. or the permissible weights thereof reduced. The 
local authority enacting any such ordinance shall erect, or cause to be erected and 
maintained, signs designating the provisions of the ordinance at each end of that 
portion of any highway to which the ordinance is applicable, and the ordinance 
shall not be effective until or unless such signs are erected and maintained. (1937, 
Smuponerts 199/, c. 65, s, 11; 1973, c. 507, s. 5.) 

Editor’s Note.—The 1973 amendment, Transportation” for “State Highway Com- 
effective July 1, 1973, substituted “Board of mission’ near the beginning of the section. 


§ 20-122. Restrictions as to tire equipment. 

(c) The Board of Transportation or local authorities in their respective juris- 
dictions may, in their discretion, issue special permits authorizing the operation 
upon a highway of traction engines or tractors having movable tracks with trans- 
verse corrugation upon the periphery of such movable tracks or farm tractors of 
other farm machinery. 


(TO7SPENS07, 5: 5.) 
Editor’s Note.— As the rest of the section was not 
The 1973 amendment, effective July 1, changed by the amendment, only subsec- 
1973, substituted “Board of Transporta- tion (c) is set out. 
tion” for “State Highway Commission” in 
subsection (c). 


§ 20-122.1. Motor vehicles to be equipped with safe tires.—(a) Every 
motor vehicle subject to safety equipment inspection in this State and operated 
on the streets and highways of this State shall be equipped with tires which are 
safe for the operation of the motor vehicle and which do not expose the public to 
needless hazard. Tires shall be considered unsafe if cut so as to expose tire cord, 
cracked so as to expose tire cord, or worn so as to expose tire cord or there is a 
visible tread separation or chunking or the tire has less than two thirty-seconds 
inch tread depth: Provided, the two thirty-seconds (2/32) tread depth require- 
ments of this section shall not apply to dual wheel trailers. Provided further that 
as to trucks owned by farmers and operated exclusively in the carrying and trans- 
portation of the owner’s farm products which are approved for daylight use only 
and which are equipped with dual wheels, the tread depth requirements of this 
section shall not apply to more than one wheel in each set of dual wheels. For 
the purpose of this section, the following definitions shall apply : 


e(1) “Chunking’’—separation of the tread from the carcass in particles which 
may range from very small size to several square inches in area. 


(2) “Cord’—strands forming a ply in a tire. 
(3) “Tread’’—portion of tire which comes in contact with road. 


(4) “Tread depth’—the distance, measured near the center line of the tire, 
from the base of the tread design to the top of the tread. 


(b) The driver of any vehicle who is charged with a violation of this section 
shall be allowed 15 calendar days within which to bring the tires of such vehicle 
in conformance with the requirements of this section. It shall be a defense to any 
such charge that the person arrested produce in court, or submit to the prosecuting 
attorney prior to trial, a certificate from an official safety inspection equipment 
station showing that within 15 calendar days after such arrest, the tires on such 
vehicle had been made to conform with the requirements of this section or that 
such vehicle had been sold, destroyed, or permanently removed from the highways. 
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Violation of this section shall not constitute negligence per se. (1969, c. 378, s. 1; 
c. 1256.) 

Editor’s Note. — The 1969 amendment 
added the proviso to the second sentence 


§ 20-123. Trailers and towed vehicles.—(a) No motor vehicle shall be 
driven upon any highway drawing or having attached thereto more than one 
trailer or semitrailer: Provided that this provision shall not apply to trailers not 
exceeding three in number drawn by a motor vehicle used by municipalities for 
the removal of domestic and commercial refuse and street rubbish, but such com- 
bination of vehicles shall not exceed a total length of 50 feet inclusive of front and 
rear bumpers: Provided that, this provision shall not apply to a combination of 
vehicles coupled together by a saddle mount device used to transport motor vehicles 
in a driveaway service when no more than two saddle mounts are used and pro- 
vided further that equipment used in said combination is approved by the safety 
regulations of the Interstate Commerce Commission and the safety regulations of 
the North Carolina Department of Motor Vehicles and the Board of Transporta- 
tion. Nothing herein shall prohibit the towing of farm trailers and equipment in 
single tandem during the period from one-half hour before sunrise and one-half 
hour after sunset, but such combination of vehicles shall not exceed a total length 
of 40 feet and provided there is displayed on the rear of the last vehicle being towed, 
in such position as to be clearly visible at all times, a red flag not less than 12 inches 
both in length and width. The towing of farm trailers and equipment as herein 
permitted shall not be applicable to interstate or federal numbered highways. 

(b) No trailer or semitrailer or other towed vehicle shall be operated over 
the highways of the State unless such trailer or semitrailer or other towed ve- 
hicle be firmly attached to the rear of the motor vehicle drawing same, and un- 
less so equipped that it will not snake, but will travel in the path of the vehicle 
drawing such trailer or semitrailer or other towed vehicle, which equipment shall 
at all times be kept in good condition. (1937, c. 407, s. 86; 1955, c. 296, s. 3; 
1963, c. 356, s. 2; c. 1027, s. 2; 1965, c: 966; 1971, c2639); 1O/Ge earner 


Editor’s Note.— Per Se—A violation of this section 


and inserted the third sentence of subsec- 
tion (a). 


in- 


The 1971 amendment inserted “or other 
towed vehicle’ in three places in subsec- 
tion (b) and deleted “the wheels of” fol- 
lowing “in the path of” in subsection (b). 

The 1973 amendment, effective July 1, 
1973, substituted “Board of Transporta- 
tion” for “North Carolina State Highway 
Commission” in the second proviso in sub- 
section (a). 

One using a vehicle trailer on the pub- 
lic highways is required to exercise rea- 
sonable care, both as to the equipment ot 
the trailer and as to the operation of the 
vehicle to which it is attached. Miller v. 
Lucas, 267 N.C. 1, 147 S.E.2d 537 (1966). 

In the case of a trailer not controlled in 
its movements by any person thereon, the 
operator of the vehicle to which the trailer 
is attached must exercise reasonable care 
to see that it is properly attached and that 
the progress of the two vehicles does not 
cause danger or injury. Miller v. Lucas, 
267 N.C. 1, 147 S.E.2d 537 (1966). 

And Violation of Section Is Negligence 


§ 20-124. Brakes. 


tended and designed to prevent injury to 
persons or property on the highways is 
negligence per se. Miller v. Lucas, 267 
N.C. 1, 147 S.E.3d 537 (1966); 

Liability for Defect in Trailer Hitch.— 
The owner of a motor vehicle to which a 
trailer is attached is generally held liable 
for loss or injury proximately by reason of 
a defect in the trailer fastening or hitch, 
resulting in the trailer breaking loose and 
becoming detached from the motor ve- 
hicle. Miller vy. Lucas; "267Ni3e 140 
S.E.2d 5387 (1966). 

The owner of a motor vehicle with a 
trailer attached is generally held not 
liable for loss or injury inflicted by rea- 
son of a defect in the trailer fastening or 
hitch resulting in the trailer breaking 
loose, where he did not have knowledge 
of such defect, and would not have dis- 
covered it by reasonable inspection. Mil- 
ler v. Lucas, 267,.N.C, 1, 147)S: aq eam 
(1966). 


(c) Every motor vehicle when operated on a highway shall be equipped with 
brakes adequate to control the movement of and to stop and hold such vehicle, and — 
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shall have ali originally equipped brakes in good working order, including two sep- 
arate means of applying the brakes. If these two separate means of applying the 
brakes are connected in any way, they shall be so constructed that failure of any 


one part of the operating mechanism shall not leave the motor vehicle without 
brakes. ‘ 


(f) Every semitrailer, or trailer, or separate vehicle, attached by a draw- 
bar or coupling to a towing vehicle, and having a gross weight of two tons, and 
all house trailers of one thousand pounds gross weight or more, shall be equipped 
with brakes controlled or operated by the driver of the towing vehicle, which shall 
conform to the specifications set forth in subsection (e) of this section and shall 
be of a type approved by the Commissioner. 


(h) From and after July 1, 1955, no person shall sell or offer for sale for use 
in motor vehicle brake systems in this State any hydraulic brake fluid of a type 
and brand other than those approved by the Commissioner of Motor Vehicles. 
From and after January 1, 1970 no person shall sell or offer for sale in motor 
vehicle brake systems any brake lining of a type or brand other than those approved 
by the Commissioner of Motor Vehicles. Violation of the provisions of this sub- 
section shall constitute a misdemeanor. (1937, c. 407, s. 87; 1953, c. 1316, s. 2; 


ieee ret oe, Cc. 99); 1965, c..1031; 1967, .c. 1188; 1969, cci78Z,,866.)) 


Editor’s Note.— 

The 1967 amendment rewrote the first 
sentence in subsection (c) and eliminated 
“on at least two wheels” at the end of the 
second sentence therein. 

The first 1969 amendment, effective Jan. 
1, 1970, inserted the second sentence in 
subsection (h). 

The second 1969 amendment substituted 
“subsection (e)” for “subsection (d)” near 
the end of subsection (f). 

As the other subsections were not af- 
fected by the amendments, they are not 
set out. 

Legislative Purpose.— 

The purpose of this section is to pro- 
tect from injury all persons using the high- 
way, both occupants of the vehicle in 
question and others. Wilcox v. Glover 
Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 
(1967). 


But Section Must Be Given, etc.— 

In accord with original. See Wilcox v. 
Glover Motors, Inc., 269 N.C. 473, 153 
S.E.2d 76 (1967); Stone v. Mitchell, 5 
N.C. App. 373, 168 S.E.2d 668 (1969). 

The duty imposed by this section rests 
both upon the owner and upon the driver 
of the vehicle, though knowledge of a de- 
fect, or negligence in failing to discover it, 
on the part of the one would not neces- 
sarily be imputed to the other. Wilcox 
v. Glover Motors, Inc., 269 N.C. 473, 153 
S.E.2d 76 (1967). 

The legislature did not intend, etc.— 

In accord with original. See Wilcox v. 
Glover Motors, Inc., 269 N.C. 473, 153 
S.E.2d 76 (1967); Stone v. Mitchell, 5 N.C. 
App. 373, 168 S.E.2d 668 (1969). 

Violation Negligence Per Se.— 


In accord with 1st paragraph in original. 


See Tate v. Bryant, 16 N.C. App. 132, 191 
9, H.2dy433 (1972), 

The violation of this section and other 
safety statutes is negligence per se, unless 
the statute expressly provides otherwise. 
McCall v. Dixie Cartage & Warehousing, 
Inc., 272 N.C. 190, 158 S.E.2d 72 (1967). 

Where the plaintiff has shown the defen- 
dant’s brakes to be defective, this is negli- 
gence per se. Anderson v. Robinson, 8 
N.C. App. 224, 174 S.E.2d 45 (1970). 

To park an automobile on an incline 
without securing its position by use of the 
brake and transmission constitutes negli- 
gence, and, if such negligence is the proxi- 
mate cause of plaintiffs’ damages, it is ac- 
tionable negligence. Tuttle v. Beck, 7 N.C. 
App. 337, 172 S.E.2d 90 (1970). 


Liability of Bailor—When a prospective 
purchaser of an automobile is permitted 
by the dealer to take the car and drive 
it for the purpose of trying it out to de- 
termine whether he wishes to buy it, no 
representative of the dealer accompanying 
him, the relationship between the dealer 
and the prospective purchaser is that of 
bailor and bailee. The bailment is one for 
the mutual benefit of the parties. Wil- 
cox v. Glover Motors, Inc., 269 N.C. 473, 
153 S.E.2d 76 (1967). 

The bailor, even though a dealer in 
secondhand automobiles and engaged in 
the repair of automobiles, is not an in- 
surer of the brakes upon a vehicle held 
by him for sale and delivered by him to a 
prospective customer for a trial drive upor. 
the highway. Wilcox v. Glover Motors, 
Inc., 269 N.C. 473, 153 S.E.2d 76 (1967). 

A bailor who knows, or by a reasonable 
inspection of his vehicle should know, that 
its brakes are defective and unsafe, is neg- 
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ligent in permitting that vehicle to be 
taken from his premises and driven upon 
the highway by a bailee and may be held 
liable in damages to a third person injured 
by the operation of such vehicle, if such 
defect in its brakes is the proximate cause 
of such injury. Wilcox v. Glover Motors, 
Inc., 269 N.C. 473, 153 S.E.2d 76 (1967). 
The burden is upon the plaintiff to prove 
that the bailor, at the time he allowed the 
vehicle to leave his possession for such 
purpose, knew, or in the exercise of rea- 
sonable care in the inspection of the vehi- 
cle should have known, that the brakes 
were defective. Wilcox v. Glover Motors, 
Inc., 269 N.C. 473, 153 S.E.2d 76 (1967). 
The doctrine of res ipsa loquitur does 
not apply to a brake failure several hours 
and many miles after delivery of the car 
to the bailee. Wilcox v. Glover Motors, 
Inc., 269 N.C. 473, 153 S.E.2d 76 (1967) 
Reasonable Excuse for Failure to Com- 
ply with Section. — In recognition of the 
principle that this statute must be reason- 
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ably construed and applied, defendant 
could offer proof of legal excuse in avoid- 
ance of his failure to have observed the 
duty created by this section, ie., proof 
that an occurrence wholly without his fault 
made compliance with the section impos- 
sible at the moment complained of and 
which proper care on his part would not 
have avoided. Upon adducing the substan- 
tial evidence tending to so prove, it is then 
a jury question as to whether the defen- 
dant was negligent for failure to have pro- 
vided a foot brake in good working order. 
Anderson y. Robinson, 8 N.C. App. 224, 
174 S.E.2d 45 (1970). 

The defendant may excuse violation of 
this section by showing a sudden and un- 
expected brake failure not the result of 
his failure to reasonably inspect the ve- 
hicle. Tate v. Bryant, 16 N.C. App. 132, 
191 S.E.2d 433 (1972). 


Cited in Vann v. Hayes, 266 N.C. 713, 
147 S.E.2d 186 (1966). 


§ 20-125. Horns and warning devices. 


Blue Light for Law-Enforcement Ve- 
hicles May Be Used.—See opinion of At- 
tcrney General to Chief W.W. Pleasants, 
Durham Chief of Police, 40 N.C.A.G. 391 
(1970). 


Applied in State v. Speights, 12 N.C. 
App. 32, 182 S.E.2d 204 (1971). 

Cited in State v. Speights, 280 N.C. 137, 
185 S.E.2d 152 (1971). 


§ 20-125.1. Directional signals.—(a) It shall be unlawful for the owner 


of any motor vehicle of a changed model or series designation indicating that 
it was manufactured or assembled after July 1, 1953, to register such vehicle 
or cause it to be registered in this State, or to obtain, or cause to be obtained in 
this State registration plates therefor, unless such vehicle is equipped with a 
mechanical or electrical signal device by which the operator of the vehicle may 
indicate to the operator of another vehicle, approaching from either the front 
or rear and within a distance of 200 feet, his intention to turn from a direct line. 


Such signal device must be of a type approved by the Commissioner of Motor 
Vehicles. 


(b) It shall be unlawful for any dealer to sell or deliver in this State any 
motor vehicle of a changed model or series designation indicating that it was 
manufactured or assembled after July 1, 1953, if he knows or has reasonable 
cause to believe that the purchaser of such vehicle intends to register it or cause 
it to be registered in this State or to resell it to any other person for registration 
in and use upon the highways of this State, unless such motor vehicle is equipped 
with a mechanical or elecrical signal device by which the operator of the vehicle 
may indicate to the operator of another vehicle, approaching from either of the 
front or rear or within a distance of 200 feet, his intention to turn from a direct 
line. Such signal device must be of a type approved by the Commissioner of 
Motor Vehicles: Provided that in the case of any motor vehicle manufactured or 
assembled after July 1, 1953 the signal device with which such motor vehicle is 
equipped shall be presumed prima facie to have been approved by the Commis- 
sioner of Motor Vehicles. Irrespective of the date of manufacture of any motor 
vehicle a certificate from the Commissioner of Motor Vehicles to the effect that 
a particular type of signal device has been approved by his Department shall be 
admissible in evidence in all the courts of this State. 
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me Trailers satisfying the following conditions are not required to be equipped 
with a directional signal device: 


(1) The trailer and load does not obscure the directional signals of the 
towing vehicle from the view of a driver approaching from the rear 
and within a distance of two hundred (200) feet; 


(2) The gross weight of the trailer and load does not exceed four thousand 
(4,000) pounds. 


(d) Nothing in this section shall apply to motorcycles. (1953, c. 481; 1957, c. 
488, s. 1; 1963, c. 524; 1969, c. 622.) 


Editor’s Note.— (3,000)” in subdivision (2) of subsection 
The 1969 amendment substituted “four (c). 
thousand (4,000)” for “three thousand 


§ 20-126. Mirrors.—(a) No person shall drive a motor vehicle on the 
streets or highways of this State unless equipped with an inside rear view mirror 
of a type approved by the Commissioner, which provides the driver with a clear, 
undistorted, and reasonably unobstructed view of the highway to the rear of such 
vehicle; provided, a vehicle so constructed or loaded as to make such inside rear 
view mirror ineffective, may be operated if equipped with a mirror of a type 
to be approved by the Commissioner located so as to reflect to the driver a view of 
the highway to the rear of such vehicle. A violation of this subsection shall not 
constitute negligence per se in civil actions. Farm tracturs, self-propelled imple- 
ments of husbandry and construction equipment and all self-propelled vehicles not 
subject to registration under this chapter are exempt from the provisions of this 
section. Provided that pickup trucks equipped with an outside rear view mirror 
approved by the Commissioner shall be exempt from the inside rear view mirror 
provision of this section. 


(c) No person shall operate a motorcycle upon the streets or highways of this 
State unless such motorcycle is equipped with a rear view mirror so mounted as 
to provide the operator with a clear, undistorted and unobstructed view of at 
least 200 feet to the rear of the motorcycle. No motorcycle shall be registered 
in this State after January 1, 1968 unless such motorcycle is equipped with a rear 
view mirror as described in this section. Violation of the provisions of this sub- 
section shall not be considered negligence per se or contributory negligence per 
se in any civil action. (1937, c. 407, s. 89; 1965, c. 368; 1967, c. 282, s. 1; ¢. 674, 
Siacsuties 189:) 


Editor’s Note.— 

The first 1967 amendment, effective Jan. 
1, 1968, rewrote subsection (a). 

The second 1967 amendment, effective 
Jan. 1, 1968, added subsection (c). 

The third 1967 amendment added the 
last sentence in subsection (a). 

As subsection (b) was not. changed by 
the amendments, it is not set out. 

The violation of this section and other 


safety statutes-is negligence per se, unless 
the statute expressly provides otherwise. 
McCall vy. Dixie Cartage & Warehousing, 
Inc., 272 N.C. 190, 158 S.E.2d 72 (1967). 

Inside Mirror Installed by Manufac- 
turer. — Section 1.2, c. 282, Session Laws 
1967, provides that any inside mirror in- 
stalled in any motor vehicle by its man- 
ufacturer shall be deemed to comply with 
subsection (a) of this section. 


§ 20-127. Windshields must be unobstructed. 


(b) No motor vehicle which is equipped with a permanent windshield shall 
be operated upon the highways unless said windshield is equipped with a device 
for cleaning snow, rain, moisture, or other matters from the windshield directly 
in front of the operator, which device shall be in good working order and so 
constructed as to be controlled or operated by the operator of the vehicle. Provided, 
on any vehicle equipped by its manufacturer with such devices on both the right 
and left sides of windshield, both such devices shall be in working order. The 
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device required by this subsection shall be of a type approved by the Commissioner. 
(1967, c. 1077.) 
Editor’s Note. — The 1967 amendment changed by the amendment, they are not 
added the proviso in subsection (b). set out. 
As subsections (a) and (c) were not 


§ 20-128. Prevention of noise, smoke, etc.; muffler cut-outs regu- 
lated. 

(c) No motor vehicle registered in this State which was manufactured after 
model year 1967 shall be operated in this State unless it is equipped with such 
emission control devices to reduce air pollution as were installed at the time of 
manufacture, provided the foregoing requirement shall not apply where such de- 
vices have been removed for the purpose of converting the motor vehicle to operate 
on natural or liquified petroleum gas or other modifications have been made in 
order to reduce air pollution, further provided that such modifications shall have 
first been approved by the Department of Water and Air Resources. (1937, c. 
407, s. 91; 1971, c. 455, s. 1.) 

Editor’s Note. — The 1971 amendment, Only the subsection added by the 
effective Jan. 1, 1972, added subsection amendment is set out. 


(c). 


§ 20-128.1. Control of visible emissions.—(a) It shall be a violation of 
this Article: 


(1) For any gasoline powered motor vehicle registered and operated in this 
State to emit visible air contaminants under any mode of operation 
for longer than five consecutive seconds. 

(2) For any diesel powered motor vehicle registered and operated in this 
State to emit for longer than five consecutive seconds under any mode 
of operation visible air contaminants which are equal to or darker 
than the shade or density designated as No. 1 on the Ringelmann 
Chart or are equal to or darker than a shade or density of twenty 
percent (20%) opacity. 


(b) Any person charged with a violation of this section shall be allowed 30 days 
within which to make the necessary repairs or modification to bring the motor ve- 
hicle into conformity with the standards of this section and to have the motor 
vehicle inspected and approved by the agency issuing the notice of violation. Any 
person who, within 30 days of receipt of a notice of violation, and prior to inspec- 
tion and approval by the agency issuing the notice, receives additional notice or 
notices of violation, may exhibit a certificate of inspection and approval from the 
agency issuing the first notice in-lieu of inspection and approval by the agencies 
issuing the subsequent notices. 

(c) The provisions of this section shall be enforceable by all persons designated 
in G.S. 20-49; by all law-enforcement officers of this State within their respective 
jurisdictions; by the personnel of local air pollution control agencies within their 
respective jurisdictions; and by personnel of State air pollution control agencies 
throughout the State. 

(d) Any person who fails to comply with the provisions of this section shall 
be subject to the penalties provided in G.S. 20-176. (1971, c. 1167, s. 10.) 

Editor’s Note. — Session Laws 1971, c. 3 


1167, s. 12 makes the act effective July 1, 
1971. 


§ 20-129. Required lighting equipment of vehicles.—(a) When Ve- 
hicles Must Be Equipped.—Every vehicle upon a highway within this State dur- 
ing the period from a half hour after sunset to a half hour before sunrise, and at 
any other time when there is not sufficient light to render clearly discernible any 
person on the highway at a distance of two hundred feet ahead, shall be equipped 
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with lighted head lamps and rear lamps as in this section respectively required 
for different classes of vehicles, and subject to exemptio1. with reference to lights 
on parked vehicles as declared in § 20-134. 


(c) Headlamps on Motorcycles.--Every motorcycle shall be equipped with at 
least one and not more than two headlamps which shall comply with the require- 
ments and limitations set forth in G.S. 20-131 or 20-132. The headlamps on a 
motorcycle shall be lighted at all times while the motorcycle is in operation on 
highways or public vehicular areas. 

(d) Rear Lamps. — Every motor vehicle, and every trailer or semitrailer at- 
tached to a motor vehicle and every vehicle which is being drawn at the end of a 
combination of vehicles, shall have all originally equipped rear lamps or the 
equivalent in good working order, which lamps shall exhibit a red light plainly 
visible under normal atmospheric conditions from a distance of 500 feet to the rear 
of such vehicle. One rear lamp or a separate lamp shall be so constructed and 
placed that the number plate carried on the rear of such vehicle shall under like 
conditions be illuminated by a white light as to be read from a distance uf 50 feet 
to the rear of such vehicle. Every trailer or semitrailer shall carry at the rear, in 


_ addition to the originally equipped lamps, a red reflector of the type which has been 


approved by the Commissioner and which is so located as to height and is so main- 
tained as to be visible for at least 500 feet when opposed by a motor vehicle dis- 
playing lawful undimmed lights at night on an unlighted highway. 

Notwithstanding the provisions of the first paragraph of this subsection, it shall 
not be necessary for a trailer, weighing less than 4000 pounds, to carry or be 
equipped with a rear lamp, provided such vehicle is equipped with and carries 
at the rear two red reflectors of a diameter of not less than four inches, such re- 
flectors to be approved by the Commissioner, and which are so designed and lo- 
cated as to height and are maintained so that each reflector is visible for at least 
500 feet when approached by a motor vehicle displaying lawful undimmed head- 
lights at night on an unlighted highway. 

The rear lamps of a motorcycle shall be lighted at all times while the motorcycle 
is in operation on highways or public vehicular areas. 

(of ct070,1213; 1969)c. 389; 1973, c. 531, ss. 1; 2.) 


Editor’s Note. — The first 1967 amend- 
ment rewrote subsection (d). 

The second 1967 amendment substituted 
“head lamps” for “front” in subsection 
(a). 

The 1969 amendment substituted “weigh- 
ing less than 4000” for “licensed for not 
more than 2500” near the beginning of the 
second paragraph of subsection (d). 

The 1973 amendment added the second 
sentence of subsection (c) and the third 
paragraph of subsection (d). 

As the other subsections were not 
changed by the amendments, they are not 
set out. 

Purpose of Section.— 

In accord with 3rd paragraph in origi- 
nal. See White v. Mote, 270 N.C. 544, 155 
S.E.2d 75 (1967). 

This is a safety statute enacted for the 
protection of persons and property. Brown 
v. Boren Clay Prods. Co., 5 N.C. App. 418, 
168 S.E.2d 452 (1969). 

Section Applies to State Highway Sys- 
tem Only.—The provisions of this section 
are not applicable to defendants’ truck 


parked or stopped on a street in the city 
when plaintiff has neither allegation nor 
proof to show that the street forms a part 
of the State highway system. Coleman v. 
Burris, 265 N.C. 404, 144 S.E.2d 241 
(1965). 


Violation as Negligence Per Se.— 

In accord with 2nd paragraph in origi- 
nal. See Faison v. T & § Trucking Co., 
266 N.C. 383, 146 S.E.2d 450 (1966); 
Brown v. Boren Clay Prods. Co., 5 N.C. 
App. 418, 168 S.E.2d 452 (1969). 

In accord with 3rd paragraph in orig- 
inal. See White v. Mote, 270 N.C. 544, 
155 S.E.2d 75 (1967). 


The violation of this section constitutes 
negligence per se. McNulty v. Chaney, 1 
N.C. App. 610, 162 S.E.2d 90 (1968). 

The function of a front light or head- 
light, defined by this section and § 20-131. 
is to produce a driving light sufficient, un- 
der normal atmospheric conditions, to en- 
able the operator to see a person 200 feet 
ahead. O’Berry v. Perry, 266 N.C. 77, 145 
S.E.2d 321 (1965); Miller v. Wright, 272 
N.C. 666, 158 S.E.2d 824 (1968). 
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The adequacy of headlights upon a 
motor vehicle, in normal atmospheric con- 
ditions, is determined by this section and 
§ 20-131. Miller v. Wright, 272 N.C. 666, 
158 S.E.2d 824 (1968). 

Bicycle Riding On Highway Without 
Lights Was Negligence. — In a wrongful 
death case if deceased was riding his bi- 
cycle, without lights, at night upon a pub- 
lic highway, he was guilty of negligence. 


§ 20-129.1. Additional lighting 
hicles. 
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Miller v. Enzor, 17 N.C. App. 510, 195 
S.E.2d 86 (1973). 

Evidence Showing Violation of Section.— 

See White v. Mote, 270 N.C. 544, 155 
S.E.2d 75 (1967). 

Applied in Griffin v. Watkins, 269 N.C. 
650, 153 $.E.2d 356 (1967); Williamson vy. 
McNeill, 8 N.C. App. 625, 174 S.E.2d 294 
(1970). 


equipment required on certain ve- 


(4) On every trailer or semitrailer having a gross weight of 4,000 pounds 


OF More: 


On the front, two clearance lamps, one at each side. 
On each side, two side marker lamps, one at or near the front and 


One at or near the rear. 


On each side, two reflectors, one at or near the front and one at 


or near the rear. 


On the rear, two clearance lamps, one at each side, also two reflec- 
tors, one at each side, and one stop light. 
(5) On every pole trailer having a gross weight of 4,000 pounds or more: 
On each side, one side marker lamp and one clearance lamp which 
may be in combination, to show to the front, side and rear 
On the rear of the pole trailer or load, two reflectors, one at each 


side. 


(6) On every trailer, semitrailer or pole trailer having a gross weight of less 


than 4,000 pounds: 


On the rear, two reflectors, one on each side. If any trailer or semi- 
trailer is so loaded or is of such dimensions as to obscure the stoplight 
on the towing vehicle, then such vehicle shall also be equipped with 


one stoplight. 


(1969, c. 387.) 


Editor’s Note. — The 1969 amendment 
substituted “of 4,000 pounds or more” for 
“in excess of 3,000 pounds” near the be- 
ginning of subdivision (4), substituted 
“having a gross weight of 4,000 pounds or 
more” for “in excess of 3,00U pounds gross 
weight” near the beginning of subdivision 
(5) and substituted “having a gross weight 
of less than 4,000 pounds” for “weighing 
3,000 pounds gross or less” near the begin- 
ning of subdivision (6). 


As the rest of the section was not 


changed by the amendment, only subdivi- 
sions (4), (5) and (6) are set out. 

This section was enacted in the interest, 
etc.— 

In accord with original. See White v. 
Mote, 270 N.C. 544, 155 S.E.2d 75 (1967). 

Its violation constitutes negligence, etc.— 

In accord with original. See White v. 
Mote, 270 N.C. 544, 155 S.E.2d 75 (1967). 

Cited in Atkins v. Moye, 277 N.C. 179, 
176 S.E.2d 729 (1970). 


§ 20-130.1. Use of red lights on front of vehicles prohibited; ex- 


ceptions.—lIt shall be unlawful for any person to drive upon the highways of this 
State any vehicle displaying red lights visible from the front of said vehicle. 
The provisions of this section shall not apply to police cars, highway patrol cars, 
vehicles owned by the Wildlife Resources Commission and operated exclusively 
for law-enforcement purposes, ambulances, fire-fighting vehicles, school buses, a 
vehicle operated in the performance of his duties or services by any member of a 
municipal or rural fire department, paid or voluntary, or vehicles of a voluntary 
life-saving organization that have been officially approved by the local police au- 
thorities and manned or operated by members of such organization while on official 
call or vehicles operated by medical doctors and anesthetists in emergencies or to 
such lights as may be prescribed by the Interstate Commerce Commission. The 
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provisions of this section shall not apply to motor vehicles used in law enforce- 
ment by the sheriff or any salaried deputy sheriff or salaried rural policeman of any 
county, regardless of whether or not the vehicle is owned by the county. (1943, 
my 204 a47,c. 1032; 1953, c. 354; 1955, c. 528; 1957, c. 65, s. 11; 1959, c. 166, 
ee catay 0, Bre. 190/,¢c, 651, s. 1; 1971, c. 1214.) 


Editor’s Note—The 1967 amendment, from the list of exempted vehicles in the 


effective Jan. 1, 1968, deleted ‘‘wreckers” 
and “maintenance or construction vehicles 
or equipment of the State Highvay Com- 
mission engaged in performing mainte- 
nance or construction work on the roads” 


second sentence. 

The 1971 amendment inserted “or vehi- 
cles operated by medical doctors and 
anesthetists in emergencies” in the second 
sentence. 


§ 20-130.2. Use of amber lights on certain vehicles.—All wreckers 
operated on the highways of the State shall be equipped with an amber colored 
flashing light which shall be so mounted and located as to be clearly visible in 
all directions from a distance of 500 feet. It shall be lawful to equip any other 
vehicle with a similar warning light including, but not by way of limitation, main- 
_ tenance or construction vehicles or equipment of the Board of Transportation 
engaged in performing maintenance or construction work on the roads, mainte- 
nance or construction vehicles of any person, firm or corporation, and any other 
vehicles required to contain a warning light. (1967, c. 651, s. 2; 1973, c. 507, s. 5.) 

Editor’s Note.—Section 3, c. 651, Ses- 1973, substituted “Board of Transporta- 
sion Laws 1967, provides that the act’ tion” for “State Highway Commission” in 


shall become effective Jan. 1, 1968. 
The 1973 amendment, effective July 1, 


the second sentence. 


§ 20-131. Requirements as to head lamps and auxiliary driving 


lamps. 


The function of a front light or head- 
light, defined by § 20-129 and this section, 
is to produce a driving light sufficient, 
under normal atmospheric conditions, to 
enable the operator to see a person 200 
feet ahead. O’Berry v. Perry, 266 N.C. 


Pyeptabo.t,ed «321 ) (1965); Miller v. 
Wright, 272 N.C. 666, 158 S.E.2d 824 
(1968). 


The adequacy of headlights upon a 
motor vehicle, in normal atmospheric con- 
ditions, is determined by this section and 


§ 20-129. Miller v. Wright, 272 N.C. 666, 
158 S.E.2d 824 (1968). 

The function of a parking light is to en- 
able a vehicle parked or stopped upon the 
highway to be seen under similar condi- 
tions from a distance of 500 feet to the 
front of such vehicle. O’Berry v. Perry, 
266 4N.Gs Tiid4s: SE. 2d0Sehet 96am 

Applied in Williamson v. McNeill, 8 
N.C. App. 625, 174 S.E.2d 294 (1970). 

Quoted in Meeks v. Atkeson, 7 N.C. 
App. 631, 173 S.E.2d 509 (1970). 


§ 20-134. Lights on parked vehicles. 


The function of a parking light is to en- 
able a vehicle parked or stopped upon the 
highway to be seen under similar condi- 
tions from a distance of 500 feet to the 
front of such vehicle. O’Berry v. Perry, 
266 N.C. 77, 145 S.E.2d 321 (1965). 

This section is inapplicable, etc.— 

The provisions of this section are not 
applicable to defendants’ truck parked or 
stopped on a street in the city when plain 
tiff has neither allegation nor proof to 
show that the street forms a part of the 
State highway system. Coleman y. Burris. 
265 N.C. 404, 144 S.E.2d 241 (1965). 

Violation Is Negligence Per Se.— 

In accord with 4th paragraph in origi- 
nal. See Faison v. T & S Trucking Co.. 
266 N.C. 383, 146 S.E.2d 450 (1966). 


A violation of this provision is negli- 
gence per se. Edwards v. Mayes, 385 F.2d 
369 (4th Cir. 1967). 

Jury Question.— 

It is for the jury to decide whether, upon 
the evidence, a violation of this statute was 
a proximate cause of decedent’s injuries. 
Edwards v. Mayes, 385 F.2d 369 (4th Cir. 
1967). 

Stated in Puryear v. Cooper, 2 N.C. App. 
517, 163 S.E.2d 299 (1968). 

Cited in Vann v. Hayes, 266 N.C. 713, 
147 S.E.2d 186 (1966); Brown v. Boren 
Clay. Prods.. .Co, -5.. N.C. Apps 418,168 
S.E.2d 452 (1969); Atkins v. Moye, 277 
N.C. 179, 176 S.E.2d 789 (1970); McNair 
v. Boyette, 282 N.C. 230, 192 S.E.2d 457 
(1972). 
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§ 20-135.2. Safety belts and anchorages. 


Seat belt enactments are not absolute 
safety measures and no statutory duty to 
use the belts can be implied from them. 
Miller v. Miller, 273 N.C. 228, 160 S.E.2d 
65 (1968). 

The failure of a guest passenger to use 
an available seat belt does not constitute 
contributory negligence barring recovery 
by the passenger for personal injuries re- 
ceived in an automobile accident caused by 


Nor Does It Invoke Doctrine of Avoid- 
able Consequences.—The doctrine of avoid- 
able consequences is not invoked by the 
failure of plaintiff guest passenger to use 
an available seat belt, since the failure to 
fasten the seat belt occurs before defen- 
dant’s negligence. Miller v. Miller, 273 N.C. 
228, 160 S.E.2d 65 (1968). 

Applied in Calloway v. Ford Motor Co., 
281 N.C. 496, 189 S.E.2d 484 (1972). 


defendant driver’s negligence. Miller v. 
Miller, 273 N.C. 228, 160 S.E.2d 65 (1968). 


§ 20-135.3. Seat belt anchorages for rear seats of motor vehicles. 
Cross Reference.—See note to § 20-135.2. 


§ 20-135.4. Certain automobile safety standards.—(a) Definitions.— 
For the purposes of this section, the term “private passenger automobile’ shall 
mean a four-wheeled motor vehicle designed principally for carrying passengers, 
for use on public roads and highways, except a multipurpose passenger vehicle 
which is constructed either on a truck chassis or with special features for occasional 
off-road operation. 


(b) Warranty on Original Sale and Manufacture of Automobile; Energy Ab- 
sorption System.—Every private passenger automobile manufactured on and after 
August 1, 1973, upon its original sale in the State of North Carolina, shall be 
sold subject to the manufacturer’s warranty that it is equipped with an appropriate 
energy absorption system and that, without compromising existing standards of 
passenger safety, it can be driven directly into a standard Society of Automotive 
Engineers (SAE J-850) test barrier at a forward speed of five miles per hour and 
a reverse speed of two and one-half miles per hour without sustaining any damage 
to the automobile, exclusive of damage to the bumper itself. 


(c) Exceptions—The manufacturer’s warranty provisions of this section shall 
not be applicable with respect to any private passenger automobile as to which 
the manufacturer files a written certification under oath with the State Department 
of Motor Vehicles, on a form to be prescribed by that Department, that the par- 
ticular make and model described therein complies with the applicable standards 
of this section. (1971, c. 485; 1973, c. 58.) 

Editor's Note. — The 1973 amendment 
substituted, at the end of subsection (a), 


Section Is Applicable to Specific Vehicle; 
Statute Not Preempted by Federal Legis- 


the language beginning ‘except a~ multi- 
purpose passenger vehicle” for “and not 
designed for use principally as a dwelling 


lation.—See opinion of Attorney General 
to Mr. Joe W. Garrett, Commissioner of 
Motor Vehicles, 41 N.C.A.G. 677 (1971). 


or for camping.” 


§§ 20-137.1 to 20-137.5: Reserved for future codification purposes. 


Part 9A. Abandoned and Derelict Motor Vehicles. 


§ 20-137.6. Declaration of purpose.—Abandoned and derelict motor ve- 
hicles constitute a hazard to the health and welfare of the people of the State in 
that such vehicles can harbor noxious diseases, furnish shelter and breeding places 
for vermin, and present physical dangers to the safety and well-being of children 
and other citizens. It is therefore in the public interest that the present accumula- 
tion of abandoned and derelict motor vehicles be eliminated and that the future 
abandonment of such vehicles be prevented. (1973, c. 720, s. 1.) 


Editor’s Note. — Session Laws 1973, c. 
720, s. 2, provides: “This act shall not re- 


peal or modify G.S. 20-162.3 and shall be- 
come effective on Sept. 3, 1973.” 
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§ 20-137.7. Definitions of words and phrases. — The following words 
and phrases when used in this Part shall for the purpose of this Part have the 
meaning respectively prescribed to them in this Part, except in those instances 
where the context clearly indicates a different meaning : 


(1) “Abandoned vehicle’ means a motor vehicle that has remained illegally 
on private or public property for a period of more than 10 days with- 
out the consent of the owner or person in control of the property. 


(2) “Demolisher” means any person, firm or corporation whose business is 
to convert a motor vehicle into processed scrap or scrap metal or other- 
wise to wreck, or dismantle, such a vehicle. 


(3) “Department” means the North Carolina Department of Transportation. 
(4) “Derelict vehicle” means a motor vehicle: 


a. Whose certificate of registration has expired and the registered 
and legal owner no longer resides at the address listed on the last 
certificate of registration on record with the North Carolina De- 
partment of Transportation ; or 

b. Whose major parts have been removed so as to render the vehicle 

inoperable and incapable of passing inspection as required under 
existing standards; or 

. [Whose] manufacturer’s serial plates, vehicle identification num- 

bers, license number plates and any other means of identification 
have been removed so as to nullify efforts to locate or identify the 
registered and legal owner ; or 

d. Whose registered and legal owner of record disclaims ownership 
or releases his rights thereto; or 

e. Which is more than 12 years old and does not bear a current li- 
cense as required by the Department. 


QO 


(5) “Officer” means any law-enforcement officer of the State, of any county 
or of any municipality including county sanitation officers. 

(6) “Salvage yard” means a business or a person who possesses five or more 
derelict vehicles, regularly engages in buying and selling used vehicle 


parts. 
(7) “Secretary” means the Secretary of the North Carolina Department of 
Transportation. 


(8) “Tag” means any type of notice affixed to an abandoned or derelict motor 
vehicle advising the owner or the person in possession that the same 
has been declared an abandoned or derelict vehicle and will be treated 
as such, which tag shall be of sufficient size as to be easily discernible 
and contain such information as the Secretary deems necessary to en- 
force this Part. 


(9) “Vehicle” means every device in, upon, or by which any person or 
property is or may be transported or drawn upon a highway by me- 
chanical means. 


(10) “Vehicle recycling” means the process whereby discarded vehicles 
(abandoned, derelict or wrecked) are collected and then processed by 
shredding, bailing or shearing to produce processed scrap iron and steel 
which is then remelted by steel mills and foundries to make raw ma- 
terials which are subsequently used to manufacture new metal-based 
products for the consumer. (1973, c. 720, s. 1.) 


§ 20-137.8. Secretary may adopt rules and regulations.—The Secre- 
tary is hereby vested with the power and is charged with the duties of administer- 
ing the provisions of this Part and is authorized to adopt such rules and regula- 
tions as may be necessary to carry out the provisions thereof. (1973, c. 720, s. 1.) 
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§ 20-137.9. Removal from private property.—Any abandoned or any 
derelict vehicle in this State shall be subject to be removed from public or private 
property provided not objected to by the owner of the private property after notice 
as hereinafter provided and disposed of in accordance with the provisions of this 
Part, provided, that all abandoned motor vehicles left on any right-of-way of any 
road or highway in this State may be removed in accordance with G.S. 20-161. 
(19/3 50rt 205,01. ) 


§ 20-137.10. Abandoned and derelict vehicles to be tagged; deter- 
mination of value.—(a) When any vehicle is derelict or abandoned in this State, 
the Secretary shall cause a tag to be placed on the vehicle which shall be notice 
to the owner, the person in possession of the vehicle, or any lienholder that the 
same is considered to have been derelict or abandoned and is subject to forfeiture 
to the State. 


(b) If the vehicle is determined to be valued at less than one hundred dollars 
($100.00), the tag shall so state and shall serve as the only legal notice that unless 
the vehicle is removed within five days from the date reflected on the tag, that it 
will thereafter become property of the State, removed and be sold for recycling 
purposes and that all proceeds derived from the sale thereof shall be deposited 
into a highway fund established for the purpose of administering the provisions of 
this Part. 


(c) If the value of the vehicle is determined to be more than one hundred dollars 
($100.00) the tag shall so state and shall serve as the only legal notice that if the 
vehicle is not removed within five days from the date reflected on the tag, that it will 
be removed to a designated place to be sold. After the vehicle is removed, the 
Secretary shall give notice in writing to the person in whose name the vehicle was 
last registered at the last address reflected in the Department’s records and to any 
lienholder of record that the vehicle is being held, designating the place where 
the vehicle is being held and that if it is not redeemed within 10 days from the 
date of the notice by paying all costs of removal and storage the same shall be sold 
for recycling purposes. The proceeds of the sale shall be deposited in the highway 
fund established for the purpose of administering the provisions of this Part. 

(d) If the value of the vehicle is determined to be more than one hundred dol- 
lars ($100.00), and if the identity of the last registered owner cannot be deter- 
mined or if the registration contains no address for the owner, or if it is impossible 
to determine with reasonable certainty the identification and addresses of any lien- 
holders, notice by one publication in a newspaper of general circulation in the 
area where the vehicle was located shall be sufficient to meet all requirements of 
notice pursuant to this Part. The notice of publication may contain multiple listings 
of vehicles. Five days after date of publication the advertised vehicles may be sold. 
The proceeds of such sale shall be deposited in the highway fund established for 
the purpose of administering the provisions of this Part. 

(e) All officers, as defined in this Part, are given the authority to appraise or 
determine the value of derelict or abandoned vehicles as defined in this Part. 


(1973, c. 720, s. 1.) 


§ 20-137.11. Title to vest in State.—Title to all vehicles sold or dis- 
posed of in accordance with this Part shall vest in ‘the State. All manufacturers’ 
serial number plates and any other identification numbers for all vehicles sold to 
any person other than a demolisher shall at the time of the sale be turned in to the 
Department for destruction. Any demolisher purchasing or acquiring any vehicle 
hereunder shall, under oath, state to the Department that the vehicles purchased 
or acquired by it have been shredded or recycled. 

The Secretary shall remove and destroy all departmental records relating to 
such vehicles in such method and manner as he may prescribe. (1973, c. 720, s. 


1.) 
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§ 20-137a2. Secretary may contract for disposal.—The Secretary is 
hereby authorized to contract with any federal, other state, county or municipal 
authority or private enterprise for tagging, collection, storage, transportation or 
any other services necessary to prepare derelict or abandoned vehicles for recycling 
or other methods of disposal. Publicly owned properties, when available, shall be 
provided as temporary collecting areas for the vehicles defined herein. The Sec- 
retary shall have full authority to sell such derelict or abandoned vehicles, If the 
Secretary deems it more advisable and practical, in addition, he is authorized to con- 
tract with private enterprise for the purchase of such vehicles for recycling. (1973, 


C720; 5.4) 


§ 20-137.13. No liability for removal.—No agent or employee of any 
federal, State, county or municipal government, no person or occupant of the prem- 
ises from which any derelict or abandoned vehicle shall be removed, nor any per- 
son or firm contracting for the removal of or disposition of any such vehicle shall 
be held criminally or civilly liable in any way arising out of or caused by carrying 
out or enforcing any provisions of this Part. (1973, c. 720, s. 1.) 


§ 20-137.14. Enclosed, antique, registered and certain other ve- 
hicles exempt.—The provisions of this Part shall not apply to vehicles located 
on used car lots, in private garages, enclosed parking lots, or on any other park- 
ing area on private property which is not visible from any public street or highway, 
nor to motor vehicles classified as antiques and registered under the laws of the 
State of North Carolina, those not required by law to be registered, or those in 
possession of a salvage yard as defined in G.S. 20-137.7, unless that vehicle pre- 
sents some safety or health hazard or constitutes a nuisance. (1973, c. 720, s. 1.) 


Part 10. Operation of Vehicles and Rules of the Road. 


§ 20-138. Persons under the influence of intoxicating liquor.—lIt is 
unlawful and punishable as provided in G.S. 20-179 for any person who is under 
the influence of intoxicating liquor to drive or operate any vehicle upon any high- 
way or any public vehicular area within this State. (1937, c. 407, s. 101; 1971, 
c. 619, s. 1.) 


Cross Reference. — For definitions of 
“public vehicular area,’ see §§ 20-16.2(g), 
136-91(b) (2). 

Editor’s Note.— 

The 1971 amendment, effective Oct. 1, 
1971, rewrote this section, eliminating pro- 
visions as to driving by an habitual user of 
narcotic drugs or by a person under the 
influence of narcotic drugs, making the 
section applicable to “any public vehicular 
area” as well as to the highways, and mak- 
ing other changes. For present provisions 
as to driving by an habitual user of nar- 
cotic drugs or by a person under the in- 
fluence of a narcotic drug, see § 20-139. 


This section creates and defines three 
separate criminal offenses.— 


In accord with original. See State v. 
Burris, 17 N.C. App. 710, 195 S.E.2d 345 
(1973). : 

Elements of Offense.— 

The three elements of the offense under 
this section are (1) driving a vehicle, (2) 
upon a highway within the State, (3) while 
under the influence of intoxicating liquor. 


State v. Kellum, 273 N.C. 348, 160 S.E.2d 
76 (1968). 

This section, as written before amend- 
ment, required the State to prove that 
defendant (1) drove a vehicle, (2) upon a 
highway of this State, (3) while under the 
influence of intoxicating liquor. State v. 
Carter, 15 N.C. App. 391, 190 S.E.2d 241 
(1972). 

Duplicity.—As to the duplicity of charg- 
ing two of the criminal offenses created 
and defined in this section, see State v. 
Thompson, ! i257 N.C. 452, 126 sS1E-2d 958 
(1962): State: vi Strouth; 266-5N:C29340, 
145 S.E.2d 852 (1966). 

And Waiver Thereof.—In a prosecution 
under this section, by going to trial with- 
out making a motion to quash, defendant 
waives any duplicity which might exist in 
the bill. State v. Strouth, 266 N.C. 340, 
145 S.F.2d 852 (1966). 

In a prosecution under this section, by 
going to trial without making a motion 
to quash, defendant waives any duplicity 
in the warrant. State v. Strouth, 266 N.C. 
340, 145 S.E.2d 852 (1966). 
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“Under the Influence” Defined.— 

In accord with 1st paragraph in orig- 
inal. See State v. Combs, 13 N.C. App. 
195, 185 S.E.2d 8 (1971). 

One is under the influence of an intoxi- 
cant when he has consumed some quantity 
of an intoxicating beverage, whether it be a 
small amount or a large amount, one drink 
or several drinks, or one bottle of beer or 
one can of beer, or more than one, so as to 
cause him to lose the normal control of his 
bodily faculties or his mental faculties, or 
both of those faculties, to such an extent 
that there is an appreciable impairment of 
either one of those faculties, that is, bodily 
or mental faculties. State v. Felts, 5 N.C. 
App. 499, 168 S.E.2d 483 (1969). 

A person is under the influence of intoxi- 
cating liquor within the meaning of the 
statute when he has drunk a sufficient 
quantity of intoxicating beverage to cause 
him to lose the normal control of his 
bodily or mental faculties, or both, to such 
an extent that there is an appreciable im- 
pairment of either or both of these facul- 
ties. Atkins v. Moye, 277 N.C. 179, 176 
S.E.2d 789 (1970). 

A person is under the influence of intoxi- 
cating liquor or narcotic drugs, within the 
meaning and intent of the statute, when he 
has drunk a sufficient quantity of intoxi- 
cating beverage or taken a_ sufficient 
amount of narcotic drugs to cause him to 
lose the normal control of his bodily or 
mental faculties, or both, to such an extent 
that there is an appreciable impairment of 
either or both of these facilities. This defi- 
nition is preferred and any substantial de- 
viation therefrom is not approved, but cer- 
tain minor variations from the approved 
language have been held not sufficiently 
prejudicial to require a new trial. State v. 
Bledsoe, 6 N.C. App. 195, 169 S.E.2d 520 
(1969). 

A person would not be guilty of a viola- 
tion of this section if he had partaken of an 
intoxicant to an appreciable extent, but 
would be if he had partaken to such an 
extent that there is an appreciable impair- 
ment of either bodily or mental faculties. 
State v. Felts, 5 N.C. App. 499, 168 S.E.2d 
483 (1969). 

A person is under the influence of an 
intoxicant within the meaning of this sec- 
tion whenever he has consumed sufficient 
alcohol to appreciably impair his mental or 
bodily faculties or both. State v. Bunn, 283 
N.C. 444, 196 S.E.2d 777 (1973). 

“Driving” Construed.—The word “driv- 
ing,” when used in statutes prohibiting the 
operation of a motor vehicle while under 
the influence of intoxicating liquor, is al- 
most universally construed as_ requiring 
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that the vehicle be in motion. State v. 
Carter, 15 N.C. App. 391, 190 S.E.2d 241 
(1972). 

“Operate” Construed. — The Supreme 
Court has held that the term “operate,” 
when used in connection with an automo- 
bile, clearly imports motion and that hold- 
ing an automobile motionless by putting 
one’s foot on a brake pedal is not operat- 
ing the automobile. State v. Carter, 15 N.C. 
App. 391, 190 S.F.2d 241 (1972). 


The phrase “however slightly” does not 
properly express the intent of this section 
which makes it an offense to operate a 
motor vehicle on the public highway while 
under the influence of intoxicating liquor. 
State v. Combs, 13 N.C. App. 195, 185 
S.E.2d 8 (1971). 

This section requires an appreciable im- 
pairment of one’s normal control of his 
bodily or mental faculties, or both. State 
v. Combs, 13 N.C. App. 195, 185 S.E.2d 8 
(1971). 

Circumstantial Evidence May Suffice.— 

Where the State relied upon circumstan- 
tial evidence, from which there could be 
little doubt that the defendant’s car col- 
lided with another; although the defendant 
said he had been hit from the rear, he ad- 
mitted a collision; his radiator was leak- 
ing; the officer had followed a trail of 
water from the scene of collision to the 
point where he found the defendant and 
his car, and the car was hot, stopped, and 
wouldn’t run, and with a bluish paint on 
it that resembled the bluish paint of the 
other car, the jury was fully justified in 
finding that the defendant, when seen by 
the officer, and later tested by the breath- 
alyzer, was, if anything, less intoxicated 
than at the time of the collision. State v. 
Cummings, 267 N.C. 300, 148 S.E.2d 97 
(1966). 

Testimony as to Results, etc.— 

A qualified expert may testify as to the 
effect ot certain percentages of alcohol in 
the bloodstream of human beings, pro- 
vided the blood sample analyzed was 
timely taken, properly traced, and identi- 
fied. State v. Webb, 265 N.C. 546, 144 
S.E.2d 619 (1965). 

Result of Breathalyzer Test Is Compe- 
tent Evidence.—The result of a breath- 
alyzer test, when the qualifications of the 
person making the test and the manner of 
making it meet the requirements of § 20- 
139.1, is competent evidence in a criminal 
prosecution under this section. State v. 


Cooke, 270 N.C. 644, 155 S.B.2d 165 
(1967). 
Policeman May Arrest without War- 
rant.— 


A highway patrolman apprehending a 
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person driving a motor vehicle on the pub- 
lic highway while under the influence of 
intoxicating liquor is authorized, by virtue 
of the provisions of § 20-188 and subdivi- 
sion (1) of § 15-41, to arrest such person 
without a warrant, and such arrest is 
legal. State v. Broome, 269 N.C. 661, 153 
S.E.2d 384 (1967) 

But offense must have occurred in pres- 
ence of arresting officer.—An arrest of a 
defendant without a warrant for the of- 
fense of operating a motor vehicle on a 
public highway while under the influence 
of an intoxicant is illegal where the de- 
fendant has not operated the vehicle in 
the arresting officer’s presence. State v. 
Hill, 277 N.C. 547, 178 S.E.2d 462 (1971). 

Right of Accused to Communicate with 
Counsel.—The denial of a request for per- 
mission to contact counsel as soon as a 
person is charged with a crime involving 
the element of intoxication is a denial of 
a constitutional right, resulting in irrepara- 
ble prejudice to his defense. State v. Hill, 
277 N.C. 547, 178 S.E.2d 462 (1971). 

When one is taken into police custody 
for an offense of which intoxication is an 
essential element, time is of the essence. 
Intoxication does not last. Ordinarily a 
drunken man will “sleep it off” in a few 
hours. Thus, if one accused of driving 
while intoxicated is to have witnesses for 
his defense, he must have access to his 
counsel, friends, relatives, or some disin- 
terested person within a relatively short 
time after his arrest. Section 15-47 says 
he is entitled to communicate with them 
immediately, and this is true whether he 
is arrested at 2:00 in the morning or 2:00 
in the afternoon. State v. Hill, 277 N.C. 
547, 178 S.E.2d 462 (1971). 


A defendant’s guilt or innocence under 
this section depends upon whether he is 
intoxicated at the time of his arrest. His 
condition then is the crucial and decisive 
fact to be proven. Permission to communi- 
cate with counsel and friends is of no 
avail if those who come to the jail in re- 
sponse to a prisoner’s call are not per- 
mitted to see for themselves whether he is 
intoxicated. In this situation, the right of 


a defendant to communicate with counsel ° 


and friends implies, at the very least, the 
right to have them see, observe and ex- 
amine him, with reference to his alleged 
intoxication. State v. Hill, 277 N.C. 547, 
178 S.E.2d 462 (1971). 

One who is detained by police officers 
under a charge of driving while under the 
influence of an intoxicant has the same 
constitutional and _ statutory rights, in- 
cluding the rights given under N.C. 
Const., Art. I, § 23 and § 15-47, as any 
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other accused. State v. Hill, 277 N.C. 547, 
178 S.E.2d 462 (1971). 

First Offender Not Entitled to Appoint- 
ment of Counsel. — A defendant charged 
with his first offense of drunken driving 
is not entitled to the appointment of coun- 
sel; therefore, the trial court is not re- 
quired to go into the question of defen- 
dant’s indigency. State v. Hickman, 9 N.C. 
App. 592, 176 S.E.2d 910 (1970). 

One Need Not Be Drunk to Violate 
Section. — This statute provides that one 
may not operate a motor vehicle while 
under the influence of some intoxicant. It 
is not necessary for one to be drunk and 
operate a motor vehicle on a public high- 
way to violate this statute, although one 
would be guilty if he were drunk and oper- 
ated a motor vehicle on a public highway, 
but a person need only be under the influ- 
ence. State v. Felts, 5 N.C. App. 499, 168 
S.E.2d 483 (1969). 

Facts Should Show Intoxication Rather 
Than Mere Consumption of Alcoholic 
Beverages.—Intoxicating beverages affect 
different persons in different ways and 
some persons would be intoxicated by the 
consumption of the same quantity of intox- 
icating beverages that the plaintiff con- 
sumed, but the consumption of a similar 
amount by other persons would have no 
effect. Thus, no court has ever turned to an 
arithmetic solution to this problem. Rather, 
the courts have uniformly required the 
proof of facts which would tend to show 
intoxication, rather than the mere con- 
sumption of alcoholic beverages. Atkins v. 
Moye, 8 N.C. App. 126, 174 $.E.2d 34 
(1970). 

Odor of Alcohol Is Insufficient to Show 
That Driver Is under Influence of In- 
toxicant. — An odor of alcohol on the 
breath of the driver of an automobile is 
evidence that he has been drinking. How- 
ever, an odor, standing alone, is no evi- 
dence that he is under the influence of an 
intoxicant, and the mere fact that one has 
had a drink will not support such a find- 
ing. Atkins v. Moye, 277 N.C. 179, 176 
S.E.2d 789 (1970); State v. Cartwright, 12 
N.C. App. 4, 182 S.E.2d 203 (1971). 


Prima Facie Showing of Violation.—The 
fact that a motorist has been drinking, 


when considered in connection with faulty 


driving or other conduct indicating an im- 
pairment of physical or mental faculties, 
is sufficient, prima facie, to show a viola- 
tion of this section. Atkins v. Moye, 277 
N.C. 179, 176 S.E.2d 789 (1970); State v. 
Cartwright, 12 N.C. App. 4, 182 S.E.2d 
203 (1971). 

In a prosecution for drunken driving, 
etc.— 
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In a prosecution under this section, two 
highway patrolmen who investigated the 
accident in which defendant was involved 
just before his arrest were properly al- 
lowed to testify that in their opinion de- 
fendant was under the influence of intoxi- 
cating liquor. State v. Mills, 268 N.C. 
142, 150 S.E.2d 13 (1966). 

Violation of Section Is Negligence, etc. 

In accord with 2nd paragraph in original. 
See Wardrick v. Davis, 15 N.C. App. 261, 
189 S.E.2d 746 (1972). 

Violation of this section is negligence 
per se. Edwards v. Mayes, 385 F.2d 369 
(4th Cir. 1967); Arant v. Ransom, 4 N.C. 
App. 89, 165 S.E.2d 671 (1969). 

It is unlawful for any person who is 
under the influence of intoxicating liquor 
to drive any vehicle upon the highways 
within this State and a violation of this 
statute is negligence. Atkins v. Moye, 277 
N.C, 179, 176) S:E.2ds7ssatia70 je 

But Causal Relation Must Be Shown to 
Sustain Action for Negligence.—Unques- 
tionably a motorist is guilty of negligence 
if he operates a motor vehicle on the high- 
way while under the influence of intoxicat- 
ing liquor. Such conduct, however, will not 
constitute either actionable negligence or 
contributory negligence unless, like any 
other negligence, it is causally related to 
the accident. Atkins v. Moye, 277 N.C. 179, 
176 S.E.2d 789 (1970). 

Mere proof that a motorist involved in 
a collision was under the influence of an 
intoxicant at the time does not establish a 
causal relation between his condition and 
the collision. His condition must have 
caused him to violate a rule of the road 
and to operate his vehicle in a manner 
which was a proximate cause of the colli- 
sion. Atkins v. Moye, 277 N.C. 179, 176 
S.E.2d 789 (1970). 

Evidence Not Directly Showing that 
Defendant Drove While Intoxicated. -- 
Where the State’s evidence impressively 
shows that the defendant operated a motor 
vehicle upon the streets of a city and that 
he was intoxicated, but the defendant 
complains that it doesn’t directly show 
that he drove while he was intoxicated, his 
position is well taken unless the evidence 
will reasonably and logically sustain such 
a finding. State v. Cummings, 267 N.C. 
300, 148 S.E.2d 97 (1966). 

Evidence Sufficient for Jury.— 

The State’s evidence was amply sufficient 
to carry the case to the jury on the charge 
of driving while intoxicated. State v. 
Mills, 268 N.C. 142, 150 S.E.2d 13 (1966). 

The State’s evidence was sufficient to be 
submitted to the jury on the issue of de- 
fendants’ guilt of drunken driving where 
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it tended to show that defendant was driv- 
ing on the wrong side of the road, and 
that he had a strong odor of alcohol about 
him, was unsteady on his feet and had 
half a fifth of whiskey in his truck. State 
v. Cartwright, 12 N.C. App. 4, 182 S.E.2d 
203 (1971). 

Verdict Insufficient to Support Judgment. 
—The jury’s verdict of “guilty of driving 
automobile under the influence” was in- 
sufficient to support the judgment against 
defendant in a prosecution for driving un- 
der the influence of intoxicating liquor, 
second offense, because the verdict neither 
alluded to the warrant nor used language 
to show a conviction of the offense charged 
therein. State v. Medlin, 15 N.C. App. 434, 
190 S.E.2d 425 (1972). 

Jury Questions.—Whether decedent in 
an action for wrongful death was intoxi- 
cated was a question for the jury. Edwards 
v. Mayes, 385 F.2d 369 (4th Cir. 1967). 

The jury would have to find that dece- 
dent’s drunkenness, and not defendants’ 
negligence, was a proximate cause of the 
accident, before finding that decedent was 
contributorily negligent Edwards v. 
Mayes, 385 F.2d 369 (4th Cir. 1967). 

Instruction on Intoxication Held Proper. 
—An instruction that under the influence 
of intoxicating liquor means that the de- 
fendant at the time and place in question 
had by reason of having drunk some in- 
toxicating beverage lost the normal con- 
trol of the powers or functions of his body 
or mind, or both, so that such loss could be 
estimated or recognized properly ex- 
presses the intent of this section. State v. 
Combs, 13 N.C. App. 195, 185 S.E.2d 8 
(1971). 

An instruction that a person is under 
the influence of some intoxicating beverage 
within the meaning of this statute when he 
has drunk a sufficient quantity of some 
intoxicating beverage to cause him to lose 
the normal control of his mental or bodily 
faculties, his mental or bodily capabilities, 
to such an extent that there is appreciable 
or noticeable impairment of either one or 
both of those faculties was held without 
error. State v. Robinette, 13 N.C. App. 
224, 185 S.E.2d 9 (1971). 

Instruction on Intoxication Held Erro- 
neous.— 

The trial judge’s instruction that “a per- 
son would be under the influence of in- 
toxicants if he had drunk a_ sufficient 
amount to make him think or act -differ- 
ently than he would otherwise have done, 
regardless of the amount, and he would be 
under the influence if his mind and muscles 
did not normally coordinate, or if he was 
abnormal in any degree from intoxicants,” 
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was held erroneous. State v. Harris, 10 
N.C. App. 553, 180 S.E.2d 29 (1971). 

Instruction Held Reversible Error—In 
a drunken driving prosecution, a trial 
court’s instruction that a person is under 
the influence of intoxicants if he has con- 
sumed a sufficient amount to make him 
think or act differently than he otherwise 
would have done, regardless of the amount 
that he consumed, and that one is under 
the influence if his mind and muscles do 
not normally coordinate or if he is abnor- 
mal in any degree is reversible error. State 
v. Edwards, 9 N.C. App. 602, 176 S.E.2d 
874 (1970). 

The inadvertent use by the trial judge of 
the word “qualities” in place of the word 
“faculties” at one point in the charge could 
not have in any way misled the jury to 
defendant’s prejudice. State v. Bledsoe, 6 
N.C. App. 195, 169 S.E.2d 520 (1969). 

Issue of Intoxication Improperly Sub- 
mitted to Jury.—See Atkins v. Moye, 8 
N.C. App. 126, 174 S.E.2d 34 (1970). 

Punishment, etc.— 

The offense condemned by this section 
is a general misdemeanor for which an 
offender, for the first offense, may be im- 
prisoned for two years in the discretion of 
the court. State v. Morris, 275 N.C. 50, 
165 S.E.2d 245 (1969). 

Section 20-179 fixes no maximum period 
of imprisonment as punishment for the 
first offense of a violation of this section, 
and it is well-settled law in this jurisdiction 
that when no maximum time is fixed by 
the statute an imprisonment for two years 
will not be held cruel or unusual punish- 
ment, as prohibited by N.C. Const., Art. 
I, § 27. State v. Morris, 275 N.C. 50, 165 
S.E.2d 245 (1969). 
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Applied in State v. Mohrmann, 265 N.C. 
594, 144 S.E.2d 645 (1965); State v. 
Stauffer, 266 N.C. 358, 145 S.E.2d 917 
(1966); State v. Ferebee, 266 N.C. 606, 
146 S.E.2d 666 (1966); State v. Green, 
266 N.C. 785, 147 Sittieg wai se Leools 
State v. Hall, 267 N.C. 90, 147 S.E.2d 548 
(1966); State v. Choplin, 268 N.C. 461, 
150 S.E.2d 851 (1966); State v. Owens, 272 
N.C. 100, 157 S.E.2d 658 (1967); State v. 
Randolph, 273 N.C. 120, 159 S.E.2d 324 
(1968); State v. Cline, 4 N.C. App. 112, 
165 S.E.2d 691 (1969); State v. Sims, 5 
N.C. App. 288, 168 S.E.2d 238 (1969); 
State v. Newsome, 7 N.C. App. 525, 172 
S.E.2d 909 (1970); State v. Caviness, 7 
N CavrApp. £541) (173 eS bed) eat oeur, 
State v. Michaels, 11 N.C. App. 110, 180 
S.H.2d 442 ° (1971): state” Vv. Wright 
N.C. App. 489, 186 S.F.2d 196 (1972); 
State v. Coffey, 14 N.C. App. 642, 188 
S.E.2d 550 (1972); State v. Rigsbee, 15 
NiCamA ppiie218priseaiSikiad 2583eer a 
State v. Warf, 16 N.C. App. 431, 192 S.E.2d 
37 (1972); State v. Guffey, 283 N.C. 94, 
194 S.E.2d 827 (1973); Vuncannon v. Gar- 
rett, 17 N.C. App. 440, 194 S.B.2d 364 
(1973); State v. Coley, 17 N.C. App. 443, 
1 04eS. ede ote. (1918). 

Cited in Cline v. Atwood, 267 N.C. 182, 
147 S.E.2d 885 (1966); State v. Gallamore, 
6 N.C. App. 608, 170 S.E.2d 573 (1969); 
Wood, v.5.Ross;,.434. -H.2di:297 = (Athair. 
1970); State v. Marshall, 11 N.C. App. 200, 
180 S.F.2d 464 (1971); Joyner v. Garrett, 
279 N.C, 226, 182. S.E.2d. 5ba atone) ee Ge 
Nair v. Boyette, 282 N.C. 230, 192 S.E.2d 
457 (1972); State v. Campbell, 18 N.C. 
App. 288, 196 S.E.2d 558 (1973). 


§ 20-139. Persons under the influence of drugs.—(a) It is unlawful 
and punishable as provided in G.S. 20-179 for any person who is an habitual 
user of any narcotic drug to drive or operate any vehicle upon any highway or 


public vehicular area within this State. 


(b) It is unlawful and punishable as provided in G.S. 20-179 for any person, 
who is under the influence of any narcotic drug or who is under the influence 
of any other drug to such degree that his physical or mental faculties are ap- 
preciably impaired, to drive or operate a motor vehicle upon any highway or 


public vehicular area within this State. 


(c) The term “narcotic drug’’ as used in this Chapter shall have the meaning 
assigned to the term in Chapter 90 of the General Statutes. (1939, c. 292; 1951, 
Ogos. 1959, c. 1264,'s. 1; 1971, c..619, s. 2.) 


Cross Reference. — For definitions of 
“public vehicular area,” see §§ 20-16.2(g), 
136-91(b) (2). 

Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, rewrote this section, 
which formerly applied to operation on 
driveways of public or private institutions 
by an habitual user of narcotic drugs or 


by a person under the influence of intoxi- 
cating liquors or narcotic drugs. 

Driveways of an apartment complex are 
“public vehicular areas” within the mean- 
ing of this section. Opinion of Attorney 
General to Mr. C.C. Tarleton, 42 N.C.A.G. 
107 (1972). 
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§ 20-139.1. Result of a chemical analysis admissible in evidence; 
presumption.—(a) In any criminal action arising out of acts alleged to have 
been committed by any person while driving or operating a vehicle while under 
the influence of intoxicating liquor, the amount of alcohol in the person’s blood 
at the time alleged as shown by chemical analysis of the person’s breath or 
blood shall be admissible in evidence and shall give rise to the following pre- 
sumptions : 


(1) If there was at that time 0.10 percent or more by weight of alcohol in 
the person’s blood, it shall be presumed that the person was under the 
influence of intoxicating liquor. 

(2) Percent by weight of alcohol in the blood shall be based upon milligrams 
of alcohol per 100 cubic centimeters of blood. 

(3) The provisions of this section shall not be construed as limiting the in- 
troduction of any other competent evidence, including other types of 
chemical analyses, bearing upon the question whether the person was 
under the influence of intoxicating liquor. 


(b) Chemical analyses of the person’s breath or blood, to be considered valid 
under the provisions of this section, shall have been performed according to 
methods approved by the Commission for Health Services and by an individual 
possessing a valid permit issued by the Commission for Health Services for this 
purpose. The Department of Human Resources is authorized to approve satis- 
factory techniques or methods, to ascertain the qualifications and competence of 
individuals to conduct such analyses, and the Department of Human Resources 
may issue permits which shall be subject to termination or revocation at the dis- 
cretion of the Commission for Health Services; provided, that in no case shall 
the arresting officer or officers administer said test. 


(c) When a person shall submit to a blood test at the request of a law-enforce- 
ment officer under the provisions of G.S. 20-16.2 only a physician or a registered 
nurse (or other qualified person) may withdraw blood for the purpose of deter- 
mining the alcoholic content therein. No such person shall be held to answer in 
any criminal or civil action for assault or battery by reason of withdrawing blood 
from another under this section; provided, however, that no person shall be re- 
lieved of liability for negligent acts or omissions in withdrawing blood from an- 
other under the provisions of this section. 


(d) The person tested may have a physician, or a qualified technician, fennel 
registered nurse, or other qualified person of his own choosing administer a 
chemical test or tests in addition to any administered at the direction of a law- 
enforcement officer. The failure or inability of the person tested to obtain an 
additional test shall not preclude the admission of evidence relating to the test or 
tests taken at the direction of a law-enforcement officer. Any law-enforcement 
officer having in his charge any person who has submitted to the chemical test 
under the provisions of G.S. 20-16.2 shall assist such person in contacting a 
qualified person as set forth above for the purpose of administering such additional 
test. 


(e) The individual making such chemical analysis of a person’s breath shall 
record in writing the time of arrest and the time and results of such analysis, a 
copy of which record shall be furnished to the person submitting to said test or 
to his attorney prior to any trial or proceeding where the results of the test may 
be used. 

(f) If a person under arrest refuses to submit to a chemical test or tests under 
the provisions of G.S. 20-16.2, evidence of refusal shall be admissible in any 
criminal action arising out of acts alleged to have been committed while the per- 
en was driving or operating a vehicle while under the influence of intoxicating 

uor. 

(g) The Department of Human Resources is empowered to make regulations 
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concerning the ingestion of controlled amounts of beverages containing ethyl al- 
cohol by individuals submitting to chemical analyses as a part of scientific, ex- 
perimental, educational, or demonstration programs. Such regulations shall pre- 
scribe procedures consistent with controlling federal law governing the acquisi- 
tion, transportation, possession, storage, administration, and disposition of ethyl 
alcohol or of beverages containing ethyl alcohol intended for use in such programs. 
Any person acquiring ethyl alcohol or beverages containing ethyl alcohol under 
such regulations shall keep records accounting for the disposition of all ethyl 
alcohol and beverages containing ethyl alcohol so acquired, and such records shall 
at all reasonable times be available for inspection upon the request of any federal 
or State law-enforcement officer with jurisdiction over the laws relating to alcohol 
or intoxicating liquor. All acts done pursuant to such regulations reasonably in 
furtherance of bona fide objectives of the chemical testing program within this 
State shall be lawful notwithstanding the provisions of any other general, special, 
or local statute or any ordinance or regulation of the State or of any agency or 
subdivision of the State. Reguiations of the Department of Human Resources 
adopted pursuant to this section shall be filed and published in accordance with 
the provisions of G.S. 143-195 to G.S. 143-198.1. (1963, c. 966, s. 2; 1967, c. 
Woe nG s,s. 2; 1971, c. 619, ss. 12, 13; 1973, c..476, s..128:) 


Editor's Note. — The 1969 amendment, 
effective Sept. 1, 1969, rewrote this section 
as previously amended in 1967. 


The 1971 amendment, effective Oct. 1, 
1971, inserted “or operating” in the open- 
ing paragraph of subsection (a), inserted 
“or tests” near the beginning of subsection 
(f) and substituted “driving or operating 
a vehicle” for “driving a motor vehicle up- 
on the public highways of this State” near 
the end of subsection (f). 


The 1973 amendment, effective July 1, 
1973, substituted “Commission for Health 
Services” for “State Board of Health” in 
three places and ‘Department of Human 
Resources” for “State Board of Health” in 
one place in subsection (b), substituted 
“and the Department of Human Resources 
may issue permits” for “and to issue per- 
mits” in the second sentence of subsection 
(b) and substituted “Department of Hu- 
man Resources” for “State Board of 
Health” in two places in subsection (g). 


Most of the cases cited in the note below 
were decided prior to the 1969 amendment. 

For article on tests for intoxication, see 
45 N.C.L. Rev. 34 (1966). 

Opinions of Attorney General. — Mr. 
Howard D. Cole, Assistant Prosecutor, 
Eighteenth Judicial District, 40 N.C.A.G. 
401 (1969). 


This section relates only to criminal ac- 
tions arising out of the operation of a mo- 
tor vehicle and has no application to the 
effect of voluntary intoxication upon crim- 
inal responsibility for assault and homicide. 
State v. Bunn, 283 N.C. 444, 196 S.E.2d 
777 (1973). 

The breathalyzer test is a chemical test 
for the testing of a person’s breath for the 
purpose of determining the alcoholic con- 


tent of his blood. State v. Hill, 9 N.C. App. 
279, 176 S.E.2d 41 (1970). 


This section requires two things before 
a chemical analysis of a person’s breath 
can be considered valid. First, it requires 
that such analysis shall have been per- 
formed according to methods approved by 
the State Board of Health. Second, it re- 
quires that such analysis shall have been 
made by an individual possessing a valid 
permit issued by the State Board of Health 
for this purpose. It is left open for the 
State to prove compliance with these two 
requirements in any proper and acceptable 
manner. State v. Powell, 10 N.C. App. 726, 
179 S.E.2d 785 (1971); State v. Eubanks, 
283 N.C. 556, 196 S.E.2d 706 (1973). 


This section requires two things before a 
chemical analysis of a person’s breath or 
blood can be considered valid under the 
section. First, that such analysis shall be 
performed according to methods approved 
by the State Board of Health, and second, 
that such analysis be made by a person 
possessing a valid permit issued by the 
State Board of Health for this purpose. 
State v. Powell, 279 N.C. 608, 184 S.E.2d 
243 (1971); State v. Chavis, 15 N.C. App. 
566, 190 S.E.2d 374 (1972). 


The two requirements must be met, but 
it is left open for the State to prove com- 
pliance in any proper and acceptable man- 
ner. State v. Chavis, 15 N.C. App. 566, 190 
S.E.2d 374 (1972); State v. Warf, 16 N.C. 
App. 431, 192 S.E.2d 37 (1972). 


Meaning of “Presumption”.—In this sec- 
tion, the General Assembly used the word 
“presumption” in the sense of a permissive 
inference or “prima facie’ evidence. State 
v. Cooke, 270 N.C. 644, 155 S.E.2d 165 
(1967); State v. Jent, 270 N.C. 652, 155 
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S.E.2d 171 (1967); State v. Raynor, 17 N.C. 
App. 707, 195 S.E.2d 309 (1973). 

And the trial judge should so instruct 
the jury. State v. Jent, 270 N.C. 652, 155 
S.E.2d 171 (1967). 

The words “it shall be presumed” are 
equivalent to “prima facie” proof. State v. 
Cooke, 270 N.C. 644, 155 S.E.2d 165 (1967). 

In this section, the word “presumption” 
is used in the sense of a permissive infer- 
ence or prima facie evidence, and not as 
a presumption with the burden on the de- 
fendant to rebut it. State v. Beasley, 10 
N.C. App. 663, 179 S.E.2d 820 (1971). 


In this section, the General Assembly 
did not intend to create a so-called conclu- 
sive presumption since it specifically pro- 
vided that “any other competent evidence, 
including other types of chemical analy- 
ses,” bearing upon the issue of. defendant’s 
intoxication may be introduced. State v. 
Cooke, 270 N.C. 644, 155 S.E.2d 165 
(1967). 

Nor to Shift the Burden of Proof.—The 
legislature did not intend to shift the bur- 
den of proof to a defendant whose breath- 
alyzer tests show a blood alcohol level of 
0.10 percent or more to prove that he was 
not under the influence of intoxicating 
liquor at the time charged. State v. Cooke, 
270 N.C. 644, 155 S.E.2d 165 (1967); State 
vy. Raynor, 17 N.C. App. -707, 195 S.E.2d 
309 (1973). 

Failure of State to Offer Proof Has Not 
Been Sanctioned by Courts.—The manner 
of proof is left open for the State, but the 
failure to offer any proof has never been 
sanctioned by the courts, and such failure 
resulted in clear and manifest error prej- 
udicial to defendant. State v. Chavis, 15 
N.C. App. 566, 190 S.E..2d 374 (1972); State 
Vi Watts 1G N.C. ‘Appe431, 192 5) b.2d"37 
(1972). 

Breathalyzer test results are not admis- 
sible in a breaking and entering case. State 
v. Wade, 14 N.C. App. 414, 188 S.E.2d 
714 (1972). 


Result of Breathalyzer Test Is Compe- 
tent Evidence. — The result of a breath- 
alyzer test, when the qualifications of the 
person making the test and the manner of 
making it meet the ~equirements of this 
section, is competent evidence in a criminal 
prosecution under § 20-138. State v. Cooke, 
270 N.C. 644, 155 S.E.2d 165 (1967); State 
v. Coley, 17 N.C. App. 443, 194 S.E.2d 
372 (1973). 


Defendant’s objections to the results of 
a breathalyzer test are not’ sustained 
where, before being permitted to testify, 
the officer who had administered the test 
was questioned preliminarily and his an- 
swers tended to show that the tests were 
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made in compliance with this section and 
the regulations of the State Board of 
Health as set forth in this section. State 
v. Cummings, 267 N.C. 300, 148 S.E.2d 97 
(1966). 

And May Carry State’s Case to Jury.— 
A breathalyzer test (otherwise relevant 
and competent) which shows 0.10 percent 
or more by weight of alcohol in a defen- 
dant’s blood will carry the State’s case to 
the jury for its determination of whether 
defendant was under the influence of in- 
toxicating liquor at the time charged. State 
v. Cooke, 270 N.C. 644, 155 S.E.2d 165 
(1967). 

But Jury Is Still at Liberty to Acquit.— 
Despite the results of the breathalyzer test, 
the jury is still at liberty to acquit defen- 
dant if they find that his guilt is not 
proven beyond a reasonable doubt, and 
the court should explain this to the jury. 
State v. Cooke, 270 N.C. 644, 155 S.E.2d 
165 (1967). 

Despite the presumption arising from 
the results of the breathalyzer test, the jury 
is at liberty to acquit the defendant if it 
should find that his guilt was not proven 
beyond a reasonable doubt. State v. Roy- 
ali, 14 N.C. App. 214, 188 S.E.2d 50 (1972). 

Test Must Have Been Timely Made.— 
For the test to cast any light on a defen- 
dant’s condition at the time of the alleged 
crime, the test must have been timely 
made. State v. Cooke, 270 N.C. 644, 155 
S.E.2d 165 (1967). 


The breathalyzer can measure only the 
amount of alcohol which is in a person’s 
blood at the time the test is given. There- 
fore, the presumption or inference which 
this section raises when the test shows 
0.10 percent or more of blood alcohol re- 
lates only to the time of the test. Since it 
is the degree of intoxication at the time 
of the occurrence in question which is 
relevant, it is undoubtedly true that the 
sooner after the event the test is made, the 
more accurate will be the estimate of 
blood alcohol concentration at the time of 
the act in issue. State v. Cooke, 270 N.C. 
644, 155 S.E.2d 165 (1967). 

The purpose of the limitation in subsec- 
tion (b) of this section is to assure that 
the test -will be fairly and impartially made. 
State v. Stauffer, 266 N.C. 358, 145 S.E.2d 
917 (1966). 

Qualifications to Administer Breath- 
alyzer Test.—A person holding a valid per- 
mit issued by the State Board of Health is 
qualified to administer a breathalyzer test. 
When such permit is introduced in evi- 
dence, the permittee is competent to testify 
as to the results of the test. State v. King, 
6 N.C. App. 702, 171 S.E.2d 33 (1969); 
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State v. Powell, 10 N.C. App. 726, 179 
S.E.2d 785 (1971). 

Although permissible, it is not required 
that either the “permit” or a certified copy 
of the “methods approved by the State 
Board of Health” be introduced into evi- 
dence by the State before testimony of the 
results of the breathalyzer test can be 
given. State v. Powell, 10 N.C. App. 726, 
179 S.E.2d 785 (1971). 

It is not incumbent upon the State to 
introduce into evidence a certified copy of 
the methods approved by the State Board 
of Health in admiristering the breathalyzer 
test and a witness may testify that he ad- 
ministered the test in accordance with the 
rules and regulations established by the 
North Carolina State Board of Health, 
without introducing a copy of such rules 
and regulations in evidence. State v. Pow- 
ell, 10 N.C. App. 726, 179 S.E.2d 785 
(1971). 

The testimony of a witness that he had 
been to school, studied and graduated from 
the “school for breathalyzer operators put 
on by the Community College in Raleigh”’ 
is not sufficient to satisfy the requirements 
of the statute that he possess a valid per- 
mit issued by the State Board of Health. 
Staveovenweavinesss) 7 §N:C; App. 541, 173 
S.E.2d 12 (1970). 

Testimony that a witness has “a license 
to administer the breathalyzer” is not 
sufficient to satisfy the requirement of this 
section, that to be considered valid, the 
analysis must be performed by an indi- 
vidual possessing a valid permit issued by 
the State Board of Health for this pur- 
pose. State v. Caviness, 7 N.C. App. 541, 
173 S.E.2d 12 (1970). 

Persons Qualified to Give Blood Test.— 
See opinion of Attorney General to Dr. 
Jacob Koomen, State Health Director, 
40 N.C.A.G. 429 (1970). 

Compliance with Requirements of Sec- 
tion Held Sufficient—Where an officer had 
a valid permit issued by the Board to con- 
duct such analysis and testified that he 
made the analysis in this case according 
to methods approved by that Board, the 
Supreme Court held this sufficient to meet 
the requirements of this section. State v. 
Powell, 279 N.C. 608, 184 S.E.2d 243 
(1971). 


Officer’s Testimony as to Test Results 
Held Competent.—Failure to introduce in 
evidence a certified copy of the rules and 
regulations of the State Board of Health 
containing the approved methods of admin- 
istering a breathalyzer test does not make 
an oOfficer’s testimony as to the results of 
a test incompetent. State v. Powell, 279 
N.C. 608, 184 S.F.2d 243 (1971). 
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Admitting Results of Breathalyzer Test 
into Evidence Without Showing Test 
Properly Administered Was Error.—De- 
fendant is entitled to a new trial in a prose- 
cution under § 20-138 where the trial court 
allowed into evidence the results of a 
breathalyzer test without a showing by the 
State that the test was administered ac- 
cording to methods approved by the State 
Board of Health and that the test was ad- 
ministered by a person possessing a valid 
permit issued by the State Board of Health. 


State; v. Warf, 16 N:C. App. 4317/2192 
5.H.2d 37 (1972). 
Arresting Officer May Not Collect 


Breath Sample for Subsequent Analysis 
by a Qualified Operation of a Testing De- 
vice.—See opinion of Attorney General to 
Mr. Jacob Koomen, M.D., M.P.H., State 
Health Director, 41 N.C.A.G. 792 (1972). 

“Arresting Officer”.—An officer, who is 
present at the scene of the arrest for the 
purpose of assisting in it, if necessary, is 
an “arresting officer” within the meaning 
of this section, even though a different 
officer actually places his hand upon the 
defendant and informs him that he is 
under arrest. State v. Stauffer, 266 N.C. 
358, 145 S.E.2d 917 (1966). 

Charge on Force and Effect of Presump- 
tion.—On the force and effect of the “pre- 
sumption” created by this section, the 
judge should charge the jury in accordance 
with the opinion in State v. Bryant, 245 
N.C. 645, 97 S.E.2d 264 (1957), wherein 
are collected and analyzed the cases deal- 
ing with “prima facie or presumptive evi- 
dence” created by statute. State v. Ceoke, 
270 N.C. 644, 155 S.E.2d 165 (1967). 

An instruction was proper where the 
trial court instructed the jury that the pre- 
sumption of intoxication raised under this 
section by a breathalyzer test is merely a 
permissive inference of prima facie evi- 
dence of intoxication and that, despite the 
results of the test, the jury is at liberty to 
acquit defendant if they find defendant’s 
guilt not proven beyond a _ reasonable 
doubt. State v. Robinette, 13 N.C. App. 224, 
185 S.E.2d 9 (1971). 


Instruction Held Erroneous. — The 
court’s instruction that “the percentage 
was .014% rather than .10%, some 40% 
higher than the presumption required,” was 
error, because this portion of the charge 
could have been construed by the jury as 
placing a greater burden on the defendant 
than arises from the statute. State v. Beas- 
ley, 10 N.C. App. 663, 179 S.E.2d 820 
(1971). 

Blood Alcohol Level of Less Than .10 
Not Conclusive on Drunken Driving 
Charge.—See opinion of Attorney General 
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to Honorable George H. Martin, Mazgis- 


trate, Clay County, 40 N.C.A.G. 430 
(1970). 
Drivers’ Licenses; Drunken Driving; 


Highway Patrol and Other Officers; 
Chemical Tests for Alcohol.—See opinion 
of Attorney General to Mr. Howard D. 
Cole, Assistant Prosecutor, Eighteenth 


§ 20-140. Reckless driving. 

Editor’s Note.— 

For article on proof of negligence in 
North Carolina, see 48 N.C.L., Rev. 731 
(1970). 

This section is a safety, etc.— 

This section is a safety statute, designed 
for the protection of life, limb and prop- 
erty. State v. Weston, 273 N.C. 275, 159 
S.E.2d 883 (1968). 

Every operator of a motor vehicle is re- 
quired, etc.— 

This section requires every operator of 
a motor vehicle to exercise reasonable 
care to avoid injury to persons or property 
of another and a failure to so operate 
proximately causing injury to another 
gives rise to a cause of action. Miller v. 
Lucas, 267 N.C. 1, 147 S.E.2d 537 (1966). 

Duty of Motorist—A motorist must op- 
erate his vehicle at a reasonable rate of 
speed, keep a lookout for persons on or 
near the highway, decrease his speed when 
any special hazard exists with respect to 
pedestrians, and, if circumstances warrant, 
he must give warning of his approach by 
sounding his horn. Morris v. Minix, 4 N.C. 
App. 634, 167 S.E.2d 494 (1969). 

A motorist must at all times operate his 
vehicle with due caution and circumspec- 
tion, with due regard for the rights and 
safety of others, and at such speed and in 
such manner as will not endanger or be 
likely to endanger the lives or property 
of others. Morris v. Minix, 4 N.C. App. 634, 
167 S.E.2d 494 (1969). 

It is the duty of one proceeding along 
a public highway to maintain a proper 
lookout and to exercise due care to avoid 
colliding with vehicles entering the high- 
way from private premises. Davis v. Imes, 
13 N.C. App. 521, 186 S.E.2d 641 (1972). 


Allegations of reckless driving in the 
words of this section, without more, do not 
justify a charge on reckless driving. Rob- 
erts v. Pilot Freight Carriers, 273 N.C. 
600, 160 S.E.2d 712 (1968); Nance v. 
Williams, 2 N.C. App. 345, 163 S.E.2d 47 
(1968). 

Allegations” as to reckless driving in the 
words of this section, without specifying 
wherein the party was reckless, amount to 
no more than an allegation that the party 
charged was negligent. They are but con- 
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Judicial District, 40 N.C.A.G. 401 (1969), 

Applied in State v. Randolph, 273 N.C. 
120, 159 S.E.2d 324 (1968); State v. Mob- 
ley, 273 N.C. 471, 160 S.E.2d 334 (1968); 
State v. Sherrill, 15 N.C. App. 590, 190 
S.E.2d 405 (1972). 

Quoted in State v. Brown, 13 N.C. App. 
327, 185 S.E.2d 453 (1971). 


clusions of law which are not admitted by 
demurrer. They do not justify a charge on 
reckless driving. Ingle v. Roy Stone Transf. 
Corp., 271 N.C. 276, 156 S.E.2d 265 (1967). 

Pleading Reckless Driving Effectively.— 
To plead reckless driving effectively, a 
party must allege facts which show that 
the other was violating specific rules of 
the road in a criminally negligent manner. 
Roberts v. Pilot Freight Carriers, 273 
N.C. 600, 160 S.E.2d 712 (1968); Nance v. 
Williams, 2 N.C. App. 345, 163 §S.E.2d 
47 (1968). 

To plead reckless driving effectively, the 
pleader must particularize with reference 
to the specific rules of the road which the 
motorist was violating and his manner of 
doing so. Ingle v. Roy Stone Transf. 
Corp., 271 N.C. 276, 156 S.E.2d 265 (1967). 

Reckless driving is made up of continu- 
ing acts, or a series of acts, which, in 
themselves, constitute negligence. Ingle v. 
Roy Stone Transf. Corp., 271 N.C. 276, 156 
S.E.2d 265 (1967). 

When Person Guilty, etc.— 

Neither the intentional nor the uninten- 
tional violation of a traffic law without 
more constitutes reckless driving. Ingle v. 
Roy Stone Transf. Corp., 271 N.C. 276, 
156 S.E.2d 265 (1967); Haynes v. Busby, 
15 N.C. App. 106, 189 S.E.2d 653 (1972). 

Under this section a person is guilty of 
reckless driving if he drives an automobile 
on a public highway in this State without 
due caution and circumspection and at a 
speed or in a manner so as to endanger 
or be likely to endanger any person or 
property. State v. Floyd, 15 N.C. App. 438, 
190 S.E.2d 353 (1972). 

A violation of this section, etc.— 

A violation of this section gives rise to 
both civil and criminal liability. Ingle v. 
Roy Stone Transf. Corp., 271 N.C. 276, 
156 S.E.2d 265 (1967). 

Person may violate section by either one 
of the two courses of conduct defined, 
etc.— 

In accord with original. See Haynes v. 
Busby, 15 N.C. App. 106, 189 S.E.2d 653 
(1972). 

The language of this section, etc.— 

The language in each subsection of the 
reckless driving statute defines culpable 
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negligence. Ingle v. Roy Stone Transf. 
Corp., 271 N.C. 276, 156 S.E.2d 265 (1967); 
Ford v. Jones, 6 N.C. App. 722, 171 S.E.2d 
103 (1969); Haynes v. Busby, 15 N.C. App. 
106, 189 S.E.2d 653 (1972). 

Culpable Negligence, etc.— 

Culpable negligence is such recklessness 
or carelessness, proximately resulting in in- 
jury or death, as imports a thoughtless dis- 
regard of consequences or a heedless indif- 
ference to the safety and rights of others. 
The intentional, wilful or wanton violation 
of a safety statute or ordinance which 
proximately results in injury is culpable 
negligence; an unintentional violation, un- 
accompanied by recklessness or probable 
consequences of a dangerous nature, when 
tested by the rule of reasonable prevision, 
is not. Ingle v. Roy Stone Transf. Corp., 
271 N.C. 276, 156 S.E.2d 265 (1967); Ford 
v. Jones, 6 N.C. App. 722, 171 S.E.2d 103 
(1969); Haynes v. Busby, 15 N.C. App. 
106, 189 S.E.2d 653 (1972). 

The violation of a safety statute which 
results in injury or death will constitute 
culpable negligence if the violation is wil- 
ful, wanton, or intentional. But, where 
there is an unintentional or inadvertent 
violation of the statute, such violation 
standing alone does not constitute culpable 
negligence. The inadvertent or uninten- 
tional violation of the statute must be ac- 
companied by recklessness of probable 
consequences of a dangerous nature, when 
tested by the rule of reasonable prevision, 
amounting altogether to a thoughtless dis- 
regard of consequences or of a heedless in- 
difference to the safety of others. State v. 
Weston, 273 N.C. 275, 159 S.E.2d 883 
(1968). 

If plaintiff’s evidence does not establish 
civil negligence, a fortiori, it will not prove 
reckless driving, which is criminal negli- 
gence. Ford v. Jones, 6 N.C. App. 722, 171 
S.E.2d 103 (1969). 

A motorist is under duty at all times, 
etc.— 

In accord with original. See Price v. 
Miller, 271 N.C. 690, 157 S.E.2d 347 (1967). 

Violation of Traffic. Ordinance.— 

In accord with original. See State v. 
Floyd, 15 N.C. App. 438, 190 S.E.2d 353 
(1972). 

Mere failure, etc.— 

In accord with original. See Ingle v. Roy 
Stone Transf. Corp., 271 N.C. 276, 156 
S.E.2d 265 (1967); Haynes v. Busby, 15 
N.C. App. 106, 189 S.E.2d 653 (1972). 

Violation of Section, etc.— 

A violation of this section is negligence 
per se. Ingle v. Roy Stone Transf. Corp., 
271 N.C. 276, 156 S.E.2d 265 (1967). 

Rear-End Collision—While the fact of 
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a rear-end collision offers some evidence of 
negligence, it is not sufficient to present the 
question of defendant’s violation of this 
section, when the fact of accident is com- 
bined only with the failure to keep a proper 
lookout, and not with excessive speed or 
following too closely. Nance v. Williams, 
2 N.C. App. 345, 163 S.E.2d 47 (1968). 

It is not sufficient for the judge to read 
this section and then leave it to the jury 
to apply the law to the facts and to decide 
for themselves what plaintiff did, if any- 
thing, which constituted reckless driving. 
Ingle v. Roy Stone Transf. Corp., 271 N.C. 
276, 156 S.E.2d 265 (1967); Roberts v. 
Pilot Freight Carriers, 273 N.C. 600, 160 
S.E.2d 712 (1968); Nance v. Williams, 2 
N.C. App. 345, 163 $.E.2d 47 (1968); Ford 
v. Jones, 6 N.C. App. 722, 171 §.E.2d 103 
(1969). 

Entering Intersection Closely in Front 
of Plainly Visible Automobile.—The act 
of a driver in entering an intersection so 
closely in front of an automobile plainly 
visible to him approaching along an inter- 
secting four-lane highway, that the driver 
of the car does not have sufficient time in 
the exercise of reasonable care to avoid a 
collision, constitutes a violation of subsec- 
tions (a) and (b) of this section, and is 
negligence per se. Snell v. Caudle Sand & 
Rock) Co., 267 N.C. 613, 1489S:E.2d7608 
(1966). 

Evidence Not Disclosing Careless and 
Reckless Driving.—Evidence, while sufh- 
cient to present the question of negligence, 
did not disclose careless and_ reckless 
driving within the purview of this section. 
Williams v. Boulerice, 269 N.C. 499, 153 
S.E.2d 95 (1967). 

The charge, etc.— 

If a party has properly pleaded reckless 
driving and the judge undertakes to charge 
upon it, § 1-180 requires him to tell the 
jury what facts they might find from the 
evidence would constitute reckless driving. 
Roberts v. Pilot Freight Carriers, 273 
N.C. 600, 160 S.E.2d 712 (1968); Nance v. 
Williams, 2 N.C. App. 345, 163 S.E.2d 47 
(1968); Ford v. Jones, 6 N.C. App. 722, 
171 S.E.2d 103 (1969). 

When the judge has correctly instructed 
the jury upon the law applicable to the 
various acts of negligence upon which the 
pleadings and evidence require a charge, 
there is no need to reassemble the parts 
and present them to the jury in a pack- 
aged proposition labeled reckless driving, 
for the whole is equal to the sum of its 
parts. If, however, he undertakes to do so, 
§ 1-180 requires him to tell the jury what 
facts, which they might find from the evi- 
derice, would constitute reckless driving. 
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Ingle v. Roy Stone Transf. Corp., 271 N.C. 
276, 156 S.E.2d 265 (1967). 

Instruction Erroneous When Not Sup- 
ported by Evidence.—Where there is no 
evidence that the person charged with neg- 
ligence drove his vehicle in such a manner 
as to constitute reckless driving, it is error 
for the court to charge that reckless driv- 
ing is an element of negligence to be 
considered by the jury. Ford v. Jones, 6 
N.C. App. 722, 171 S.E.2d 103 (1969). 

Findings Supporting Conclusion of Vio- 
lation of Section.—Findings by ;the jury 
that certain acts import a thoughtless dis- 
regard for the consequences or a heedless 
indifference to the safety and rights. of 
others would support a conclusion that the 
minor plaintiff operated her car in violation 
of this section. That would constitute neg- 
ligence per se and, if a proximate cause of 
the collision, would constitute actionable 
negligence. Ford v. Jones, 6 N.C. App. 722, 
171 S.E.2d 103 (1969). 

An acquittal, etc. 

An acquittal of reckless driving in a 
court having jurisdiction to try the defen- 
dant for that offense would not bar the 
prosecution of the defendant in the supe- 
rior court for involuntary manslaughter 
arising out of the same occurrence. Reck- 
less driving and speed competition are not 
lesser included offenses of the charge of 
involuntary manslaughter. State v. Sawyer, 
11 N.C. App. 81, 180 S.E.2d 387 (1971). 
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Applied in State v. Abernathy, 265 N.C. 
724, 145 S.E.2d 2 (1965); Drumwright v. 
Wood, 266 N.C. 198, 146 S.E.2d 1 (1966); 
Wells v. Bissette, 266 N.C. 774, 147 S.E.2d 
210 (1966); Atwood v. Holland, 267 N.C. 
722, 148 S.E.2d 851 (1966); State v. Moses, 
272 N.C. 509, 158 S.E.2d 617 (1968); Mor- 
ris v. Bigham, 6 N.C. App. 490, 170 S.E.2d 
534 (1969); State v. Grissom, 17 N.C. App. 
374, 194 S.E.2d 227 (1973). 

Quoted in Basden v. Sutton, 7 N.C. App. 
6, 171 SiE-2de77 (1969); 

Cited in Webb v. Felton, 266 N.C. 707, 
147 S.E.2d 219 (1966); Hout v. Harvell, 
270 N.C. 274, 154 S.E.2d 41 (1967); Mabe 
v. Green, 270 N.C. 276, 154 S.E.2d 91 
(1967); Reeves v. Hill, 272 N.C. 352, 158 
S.E.2d 529 (1968); Toler v. Brink’s, Inc., 
1 N.C. App. 315, 161 S.E.2d 208 (1968); 
Rogers v. Rogers, 2 N.C. App. 668, 163 
S.E.2d 645 (1968); State v. White, 3 N.C. 
App. 31, 164 S.E.2d 36 (1968); Wilder v. 
Edwards, 7 N.C. App’ 513) 4738 5s—. 20°72 
(1970); Broadnax v. Deloatch, 8 N.C. App. 
620, 174 S.E.2d 314 (1970); Huggins v. 
Kye, 10 N.C. App. 221, 178 S.E.2d 127 
(1970); Brewer v. Harris, 279 N.C. 288, 
182 S.E.2d 345 (1971); Southwire Co. v. 
Long Mfg. Co., °12)5N. CotApoeaseneace 
S.E.2d 253 (1971); McNair v. Boyette, 282 
N.C. 230, 192 S.F.2d 457 (1972). 


§ 20-140.1. Reckless driving upon driveways of public or private 
institutions, establishments providing parking space, etc. 


Quoted in McCall v. Dixie Cartage & 
Warehousing, Inc., 272 N.C. 190, 158 
S.E.2d 72 (1967). 


§ 20-140.2. Overloaded or overcrowded vehicle; persons riding on 


motorcycles to wear safety helmets. 


(b) No motorcycle shall be operated upon the streets and highways of this 
State unless the operator and all passengers thereon wear safety helmets of a 
type approved by the Commissioner of Motor Vehicles. No person shall operate 
a motorcycle upon the streets and highways of this State when the number of 
persons upon such motorcycle, including the operator, shall exceed the number 
of persons for which it was designed to carry. Violation of any provision of this 
subsection shall not be considered negligence Ber se or contributory negligence 
per se in any civil action. 


(1967, c. 674, s. 1.) 


Editor’s Note.—The 1967 amendment. 
effective Jan. 1, 1968, rewrote subsection 
(b). 

As subsections (a) and (c) were not 
changed by the amendment, they are not 
set out. 

For note on statutory requirement of 
safety helmets for motorcyclists, see 6 
Wake Forest Intra. L. Rev. 349 (1970). 


Constitutionality—Subsection (b) of this 
section does not contravene any provision 
of either State or federal Constitutions. 
State v. Anderson, 3 N.C. App. 124, 164 
S.E.2d 48 (1968). 

The requirement of subsection (b) that 
the operator of a motorcycle on a public 
highway wear a protective helmet is con- 
stitutional as a valid exercise of the police 
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power since the statute bears a real and Applied in Snellings v. Roberts, 12 N.C. 
substantial relationship to public safety. App. 476, 183 S.E.2d 872 (1971). 

State v. Anderson, 275 N.C. 168, 166 S.E.2d 

49 (1969). 


§ 20-141. Speed restrictions.—(a) No person shall drive a vehicle on a 
highway or on any parking lot, drive, driveway, road, roadway, street or alley 
upon the grounds and premises of any public or private hospital, college, uni- 
versity, benevolent institution, school, orphanage, church, or any of the institu- 
tions maintained and supported by the State of North Carolina or any of its sub- 
divisions, or upon the grounds and premises of any service station, drive-in 
theater, supermarket, store, restaurant or office building, or any other business 
or municipal establishment, providing parking space for customers, patrons or 
the public at a speed greater than is reasonable and prudent under the conditions 
then existing. 


(b) Except as otherwise provided in this Chapter, it shall be unlawful to operate 
a vehicle in excess of the following speeds: 


(1) Twenty miles per hour in any business district ; 
(2) Thirty-five miles per hour in any residential district ; 


(3) Forty-five miles per hour in places other than those named in subdivi- 
sions (1) and (2) of this subsection for : 


a. All vehicles other than passenger cars, regular passenger vehicles, 
pickup trucks of less than one-ton capacity, and school busses 
loaded with children; and 


b. All vehicles, of whatever kind, which are engaged in towing, 
drawing, or pushing another vehicle: Provided, this subdivi- 
sion shall not apply to vehicles engaged in towing, drawing, or 
pushing trailers with a gross weight of not more than 3,000 
pounds ; 


(4) Fifty-five miles per hour in places other than those named in subdivi- 
sions (1) and (2) of this subsection for passenger cars, regular pas- 
senger carrying vehicles, and pickup trucks of less than one-ton ca- 
pacity. 


(5) Whenever the Board of Transportation shall determine upon the basis 
of an engineering and traffic investigation that a higher maximum 
speed than those set forth in subdivisions (1), (2), (3) and (4) of this 
subsection is reasonable and safe under the conditions found to exist 
upon any part of a highway outside the corporate limits of a municipal- 
ity, or upon any part of a highway designated as a part of the 
interstate highway system or other controlled-access-facility highway 
either inside or outside the corporate limits of a municipality, with 
respect to the vehicles described in said subdivisions (3) and (4), said 
Board of Transportation shall determine and declare a reasonable and 
safe speed limit, not to exceed a maximum of 70 miles per hour, with 
respect to said part of any such highway, which maximum speed limit 
with respect to subdivisions (1), (2), (3) and (4) of this subsection 
shall be effective when appropriate signs giving notice thereof are 
erected upon the parts of the highway affected. 


(b1) Except as otherwise provided in this Chapter, and except while towing 
another vehicle, and except when an advisory safe speed sign indicates a slower 
speed, it shall be unlawful to operate a passenger vehicle or pickup truck, rated 
for a capacity of not more than three-fourths ton, upon the interstate and primary 
highway system at less than the following speeds: 


(1) Forty miles per hour in a 55 mile-per-hour zone; 
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(2) Forty-five miles per hour in any speed zone of 60 miles per hour or 
greater. 


(3) Repealed by Session Laws 1971, c. 79, s. 2. 


It shall be a specific duty of the State Highway Patrol and such Patrol is here- 
by directed to enforce the minimum speeds established hereby, when appropriate 
signs are posted indicating the minimum speed, provided that this mandate shall 
not be construed to divest other local, authorized law-enforcement officers of au- 
thority to enforce the minimum speeds established hereby. 

In all civil actions, violations of this subsection relating to minimum speeds shall 
not constitute negligence per se. 


(c) The fact that the speed of a vehicle is lower than the foregoing limits shall 
not relieve the driver from the duty to decrease speed when approaching and 
crossing an intersection, when approaching and going around a curve, when ap- 
proaching a hill crest, when traveling upon any narrow or winding roadway, or 
when special hazard exists with respect to pedestrians or other traffic or by 
reason of weather or highway conditions, and speed shall be decreased as may 
be necessary to avoid colliding with any person, vehicle, or other conveyance on 
or entering the highway, and to avoid causing injury to any person or property 
either on or off the highway, in compliance with legal requirements and the duty 
of all persons to use due care. 


(d) Whenever the Board of Transportation shall determine upon the basis 
of an engineering and traffic investigation that any speed hereinbefore set forth 
is greater than is reasonable or safe under the conditions found to exist upon 
any part of a highway outside the corporate limits of a municipality or upon any 
part of a highway designated as a part of the interstate highway system or other 
controlled-access-facility highway either inside or outside the corporate limits of 
a municipality, said Board of Transportation shall determine and declare a rea- 
sonable and safe speed limit thereat, which shall be effective when appropriate signs 
giving notice thereof are erected at such place or part of the highway. 


(e) The foregoing provisions of this section shall not be construed to relieve 
the plaintiff in any civil action from the burden of proving negligence upon the 
part of the defendant as the proximate cause of an accident: Provided, that the 
failure or inability of a motor vehicle operator who is operating such vehicle 
within the maximum speed limits prescribed by G.S. 20-141(b) to stop such 
vehicle within the radius of the lights thereof or within the range of his vision 
shall not be considered negligence per se or contributory negligence per se in any 
civil action, but the facts relating thereto may be considered with other facts in 
such action in determining the negligence or contributory negligence of such 
operator. ; 

(f) Repealed by Session Laws 1963, c. 949. 

(f1) Local authorities in their respective jurisdictions may in their discretion 
fix by ordinance such speed limits as they may deem safe and proper on those 
streets which are not a part of the State highway system and which are not main- 
tained by the Board of Transportation, but no speed limit so fixed for such 
streets shall be less than 25 miles per hour, and no such ordinance shall become 
or remain effective unless signs have been conspicuously placed giving notice of 
the speed limit for such streets. A violation of any ordinance adopted pursuant to 
the provisions of this subsection shall constitute a misdemeanor punishable by a 
fine not to exceed fifty dollars ($50.00) or a prison sentence of not more than 
30 days. 

(g) Local authorities in their respective jurisdictions may, in their discretion, 
authorize by ordinance higher speeds than those stated in subsection (b) here- 
of upon streets which are not a part of the State highway system and which are not 
maintained by the Board of Transportation or portions thereof where there are 
no intersections or between widely spaced intersections: Provided, that signs are 
erected giving notice of the authorized speed. 
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Local authorities shall not have authority to modify or alter the basic rules set 
forth in subsection (a) herein, nor in any event to authorize by ordinance a speed 
in excess of 50 miles per hour. 

(gl) Whenever local authorities within their respective jurisdictions determine 
upon the basis of an engineering and traffic investigation that a higher maximum 
speed than those set forth in subdivisions (1), (2), and (3) of subsection (b) 
hereof is reasonable and safe under the conditions found to exist upon any part of 
a street or highway within the corporate limits of a municipality and which street 
or highway is a part of the State highway system, except those highways desig- 
nated as a part of the interstate highway system or other controlled-access-facility 
highways, said local authorities shall determine and declare a safe and reasonable 
speed limit, not to exceed a maximum of 50 miles per hour; provided, that the 
same shall not become effective until the Board of Transportation has passed a 
concurring ordinance adopting the speed limit so fixed by the local ordinance and, 
signs are erected giving notice of the authorized speed limit. 

(g2) Whenever local authorities within their respective jurisdictions deter- 
mine upon the basis of an engineering and traffic investigation that any speed 
hereinbefore set forth is greater than is reasonable or safe under the conditions 
found to exist upon any part of a street or highway within the corporate limits 
of a municipality and which street or highway is a part of the State highway 
system, except those highways designated as a part of the interstate highway sys- 
tem or other controlled-access-facility highways, said local authority shall deter- 
mine and declare a safe and reasonable speed limit; provided, that the same shall 
not become effective until the Board of Transportation has passed a concurring 
ordinance adopting the speed limit so fixed by the local ordinance and, signs are 
erected giving notice of the authorized speed limits; provided, further, however, 
that nothing in this subsection shall prohibit local authorities from setting lower 
speed limits in school zones under the authority of subsection (g3) hereof. 

(g3) Whenever a municipal governing body determines upon the basis of an 
engineering and traffic investigation that any speed hereinbefore set forth is greater 
than reasonable or safe under the conditions found to exist upon any street or 
highway within its corporate limits which is a part of a State highway system, 
except those highways designated as a part of the interstate highway system or 
other controlled-access-facility highways, and is located in the vicinity of any pub- 
lic or private elementary or secondary school, it shall have authority to reduce by 
ordinance the speed limit upon such streets and highways abutting school prop- 
erty and for a distance not to exceed 500 feet on either side of such school property 
lines to a maximum speed of not less than 25 miles per hour, such speed limit to 
be effective only for 30 minutes prior to and 30 minutes following the times 
when such school begins and ends its daily schedule; provided, that in the event 
of a school having different beginning and ending schedules for different groups of 
pupils, such speed limit may be effective for 30 minutes prior to and 30 minutes 
following the time of each beginning schedule and each ending schedule; and pro- 
vided, further, that no speed limit fixed under authority of this subsection shall 
be effective unless appropriate signs are erected giving notice of the authorized 
speed limit. 

(h) No person shall operate a motor vehicle on the highway at such a slow 
speed as to impede the normal and reasonable movement of traffic except when 
reduced speed is necessary for safe operation because of mechanical failure or 
in compliance with law; provided, this provision shall not apply to farm tractors 
and other motor vehicles operating at reasonable speeds for the type and nature 
of such vehicles. 

(hl) Whenever the Board of Transportation or local authorities within their re- 
spective jurisdictions determine on the basis of an engineering and traffic investi- 
gation that slow speeds on any part of a highway considerably impede the normal 
and reasonable movement of traffic, the Board of Transportation or such local au- 
thority may determine and declare a minimum speed below which no person shall 
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operate a motor vehicle except when necessary for safe operation because of me- 
chanical failure or in compliance with law. Such minimum speed limit shall be 
effective when appropriate signs giving notice thereof are erected on said part 
of the highway. Provided, such minimum speed limit shall be effective as to those 
highways and streets within the corporate limits of a municipality which are on 
the State highway system only when ordinances adopting the minimum speed limit 
are passed and concurred in by both the Board of Transportation and the local 
authorities. The provisions of this subsection shall not apply to farm tractors and 
other motor vehicles operating at reasonable speeds for the type and nature of 
such vehicles. 

(h2) Struck out by Session Laws 1961, c. 1147. 

(1) The Board of Transportation shall have authority to designate and appro- 
priately mark certain highways of the State as truck routes. 

(j) Any person violating any of the provisions of this section shall be guilty 
of a misdemeanor and shall be punished as provided in G.S. 20-180. (1937, c. 297, 
s. 2;:c. 407,.s. 103;:1939, c. 275; 1941, c. 347; 1947, ¢-lO6G7 See 
947,.s. 1; 1953, c:'1145; 1955; c, 398; c. 555, ss. 1,.2; c. 1042.05 een 
c. 214; 1959, c. 640; c. 1264, s. 10; 1961, cc. 99, 1147; 1963, cc. 134, 456, 949; 
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Editor’s Note.— 

The 1967 amendment inserted the lan- 
guage beginning “or on any parking lot’ 
and ending “patrons or the public” in sub- 
section (a). 

The 1971 amendment substituted ‘70” 
for “65” in subsection (b)(5), repealed 
subsection (b1)(3), which related to the 
minimum speed in a 65-mile-per-hour zone, 
and substituted “any speed zone of sixty 
(60) miles per hour or greater” for “a 
sixty (60) mile-per-hour zone; and” in 
subsection (b1) (2). 

The 1973 amendment, effective July 1, 
1973, substituted ‘Board of Transportation”’ 
for “State Highway Commission” and for 
“Commission” throughout the section. 

For article on proof of negligence in 
North Carolina, see 48 N.C.L. Rev. 731 
(1970). 

This section is constitutional, since a 
difference in speed based upon weight and 
size of motor vehicles bears a real and 
substantial relationship to ihe public 
health, safety, morals or some other phase 
of the public welfare. State v. Bennor, 6 
N.C. App. 188, 169 S.E.2d 393 (1969). 

And it has been scrutinized and studied 
by the legislature at every session of that 
body and has been amended, changed and 
altered constantly in keeping with changes 
in highway construction and public safety. 
This statute was enacted for the protection 
of persons and property and in the interest 
of public safety and the preservation of 
human life. State v. Bennor, 6 N.C. App. 
188, 169 S.E.2d 393 (1969). 

Rights of Motorist Are Relative. — A 
motorist operates his vehicle on the public 
highways where others are apt to be. His 
rights are relative Wagoner v. Butcher, 
6 N.C. App. 221, 170 S.E.2d 151 (1969). 
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A driver must operate his vehicle at a 
reasonable rate of speed and keep a proper 
lookout for persons on or near the high- 
way. Basden v. Sutton, 7 N.C. App. 6, 171 
S.E.2d 77 (1969). 

Reasonableness of Speed Is Question for 
Jury.—It is ultimately for the jury, not for 
a witness, to determine what speed under 
subsection (a) of this section would have 
been “reasonable and prudent under the 
conditions” which existed at the time and 
place of a collision. Peterson v. Taylor, 10 
N.C. App. 297, 178 S.E.2d 227 (1971). 

Violation as Constituting Negligence.— 

In accord with 9th paragraph in original. 
See Stegall v. Sledge, 247 N.C. 718, 102 
5.—H.2d 115 (1958): Prices y. Miller, oct 
N.C. 690, 157 S.E.2d 347 (1967); Basden v. 
Sutton, 7 N.C. “Appiv6@si7iees caer? 
(1969). 

In accord with 14th paragraph in orig- 
inal. See Edwards v. Mayes, 385 F.2d 369 
(4th Cir. 1967). 

It is well settled by an unbroken line of 
North Carolina Supreme Court decisions 
that the operation of a motor vehicle in 
excess of the applicable limits set forth in 
subsection (b) of this section is negligence 
per se. Edwards v. Mayes, 385 F.2d 369 
(4th Cir. 1967). 

A violation of subsection (b) (3) of this 
section is negligence per se. Smart v. Fox, 
268 N.C. 284, 150 S.E.2d 403 (1966). 


Where defendant was driving in excess 
of the maximum speed which would have 
been reasonable and prudent under the 
conditions then prevailing, and failed to 
reduce his speed in approaching and en- 
tering the intersection, he was driving ‘in 
violation of this section, and was guilty of 
negligence. Raper v. Byrum, 265 N.C. 269, 
144 S.E.2d 38 (1965). 
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A violation of this section constitutes 
negligence although such negligence is not 
actionable unless it is the proximate cause 
of the injuries complained of. Davis v. 
Imes, 13 N.C. App. 521, 186 S.E.2d 641 
(1972). 

Violation Must Proximately Cause In- 
jury.— 

The violation of subsection (c) consti- 
tutes negligence per se. However, in order 
for there to be actionable negligence such 
violation must be a proximate cause of the 
injury in suit, including the essential ele- 
ment of foreseeability. Day v. Davis, 268 
N.C. 643, 151 S.E.2d 556 (1966). 

This section prescribes a standard, etc.— 

The duty of a driver to decrease his 
speed is governed by the duty of all per- 
sons to use “due care,” and is tested by 
the usual legal requirements and standards 
such as proximate cause. Day v. Davis, 268 
N.C. 643, 151 S.E.2d 556 (1966). 

This section establishes the maximum 
speed at which motor vehicles are per- 
mitted to travel lawfully on the highways 
of the State, in a business district, in a 
residential district, and in other places. 
Clark v. Jackson, 4 N.C. App. 277, 166 
S.E.2d 501 (1969). 


Duty of Motorist—A motorist must op- 
erate h’s vehicle at a reasonable rate of 
speed, keep a lookout for persons on or 
near the highway, decrease his speed when 
any special hazard exists with respect to 
pedestrians, and, if circumstances warrant, 
he must give warning of his approach by 
sounding his horn. Morris v. Minix, 4 N.C. 
App. 634, 167 S.E.2d 494 (1969). 

Colliding with Vehicle Ahead. — The 
mere fact of a collision with a vehicle 
ahead furnishes some evidence that the fol- 
lowing motorist was negligent as to speed 
or was following too closely. Huggins v. 
Kye sADp. eeci, 178 S.B.2d. 127 
(1970). 

Colliding with Vehicle Parked on High- 
way, etc.— 

In accord with 5th paragraph in origi- 
nal. See Sharpe v. Hanline, 265 N.C 502, 
144 S.E.2d 574 (1965). 

A motorist is not required to anticipate 
that an automobile will be stopped on the 
highway ahead of him at night, without 
lights or warning signals required by 
statute, but this does not relieve him of 
the duty of exercising reasonable care for 
his own safety, of keeping a proper look- 
out, and proceeding as a reasonably pru- 
dent person would under the circumstances 
to avoid a collision with the rear of a ve- 
hicle stopped or standing on the road. Bass 
v. McLamb, 268 N.C. 395, 150 S.E.2d 856 
(1966). 


1973 CUMULATIVE SUPPLEMENT 


§ 20-141 


The operator of a standing or parked ve- 
hicle which constitutes a source of danger 
to other users of the highway is generally 
bound to exercise ordinary or reasonable 
care to give adequate warning or notice to 
approaching traffic of the presence of the 
standing vehicle, and such duty exists irre- 
spective of the reason for stopping the 
vehicle on the highway. So the driver of 
the stopped vehicle must take such precau- 
tions as would reasonably be calculated to 
prevent injury, whether by the use of 
lights, flags, guards, or other practical 
means, and failing to give such warning 
may constitute negligence. Bass v. Mc- 
Lamb, 268 N.C. 395, 150 S.E.2d 856 (1966). 


Motorist Must Decrease Speed, etc.— 
See Price v. Miller, 271 N.C. 690, 157 
S.E.2d 347 (1967). 


Reduction of Speed at Intersection Not 
Required in All Circumstances.—This sec- 
tion does not require the driver of a vehicle 
to reduce the speed of his vehicle in all 
circumstances when approaching and cross- 
ing an intersection. Rogers v. Rogers, 2 
N.C. App. 668, 163 S.E.2d 645 (1968); 
Murrell v. Jennings, 15 N.C. App. 658, 190 
S.E.2d 686 (1972). 

Ordinary Care Required of Motorists at 
Intersections. — The duties of motorists, 
both those on dominant and those on 
servient highways, when approaching, 
entering or traversing intersections require 
that each driver exercise ordinary care 
under the particular circumstances in 
which he finds himself and that the failure 
to do so can constitute actionable negli- 
gence where injury results. Murrell v. 
Jennings, 15 N.C. App. 658, 190 S.E.2d 
686 (1972). 


The fact that the speed of a vehicle is 
lower than the maximum speed limit at 
that particular place does not relieve the 
driver thereof from the duty to decrease 
speed when approaching and crossing an 
intersection, when, in the exercise of due 
care, he should decrease his speed in order 
to avoid cauSing injury to any person or 
property, and a failure to do so is negli- 
gence per se, and if the proximate cause of 
an injury would create liability. Rogers v. 
Rogers, 2 N.C. App. 668, 163 S.E.2d 645 
(1968); Murrell v. Jennings, 15 N.C. App. 
658, 190 S.E.2d 686 (1972). 

Speed in excess of that which is reason- 
able and prudent under the existing condi- 
tions is unlawful notwithstanding that the 
speed may be less than the limits pro- 
scribed by statute. State v. Grissom, 17 
N.C. App. 374, 194 S.E.2d 227 (1973). 

Municipal Ordinance Limiting Speed on 
Nonsystem Streets Ineffective without 
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Signs—See opinion of Attorney General 
to Mr. James B. Garland, Assistant Gas- 
tonia City Attorney, 41 N.C.A.G. 167 
(1970). 


Inability to Stop within Radius, etc.— 

In accord with 2nd paragraph in origi- 
nal. See Coleman v. Burris, 265 N.C. 404, 
144 S.E.2d 241 (1965); Bass v. McLamb, 
268 N.C. 395, 150 S.E.2d 856 (1966); Duke 
v. Tankard, 3 N.C. App. 563, 165 S.E.2d 
524 (1969). 


Prior to April 29, 1953, the effective 
date of subsection (e) of this section, 
the failure of a nocturnal motorist to drive 
in such a manner and at such a speed that 
he could stop his vehicle within the radius 
of his headlights or range of his vision was 
negligence, or contributory negligence, per 
se. Subsection (e), which modified this 
rule, by its terms does not apply, however, 
when a motorist is operating his vehicle in 
excess of the maximum speed limits fixed 
by subsection (b). Griffin v. Watkins, 269 
N.C. 650, 153 S.E.2d 356 (1967). 


The proviso in subsection (e) does not 
apply if it is admitted, or if all the evidence 
discloses, that the motor vehicle was being 
operated in excess of the maximum speed 
limit under the existing circumstances as 
prescribed under subsection (b). Bass v. 
McLamb, 268 N.C. 395, 150 S.E.2d 856 
(1966). 

Driving on Snow or Ice. — One is not 
negligent per se in driving an automobile 
on a highway covered with snow or ice. 
Bass v. McLamb, 268 N.C. 395, 150 S.E.2d 
856 (1966). 


Skidding.—The skidding of an automo- 
bile is not in itself, and without more, evi- 
dence of negligence. Bass v. McLamb, 268 
N.C. 395, 150 S.E.2d 856 (1966); Clark v. 
Jackson, 4 N.C. App. 277, 166 S.E.2d 501 
(1969). 


The mere skidding of a motor vehicle is 
not evidence of, and does not imply, negli- 
gence. Clark v. Jackson, 4 N.C. App. 277, 
166 S.E.2d 501 (1969). 


But the skidding of an automobile may 
be evidence of negligence, if it appears that 
it was caused by a failure to exercise rea- 
sonable precaution to avoid it, when the 
conditions at the time made such a result 
probable in the absence of such precaution. 
Clark v. Jackson, 4 N.C. App. 277, 166 
S.E.2d 501 (1969). 

When the condition of a road is such 
that skidding may be reasonably antici- 
pated, the driver of a vehicle must exercise 
care commensurate with the danger, to 
keep the vehicle under control so as to 
avoid injury to occupants of the vehicle 
and others on or off the highway. Clark v. 
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Jackson, 4 N.C. App. 277, 166 S.E.2d 501 
(1969). 

Speed in excess, etc.— 

Where there is evidence from which the 
jury could draw a reasonable inference that 
the defendant was driving at a speed in 
excess of the statutory limit, the court 
must instruct the jury, without special re- 
quest therefor, that if it finds from the 
evidence that defendant was operating its 
motor vehicle in excess of the speed limit 
such conduct would constitute negligence 
per se. A failure to so instruct the jury 
is prejudicial error which requires reversal 
and a new trial. Edwards v. Mayes, 385 
F.2d 369 (4th Cir. 1967). 

The jury should have been instructed on 
the effect of violations of subsections (a) 
and (c) of this section, where, under proper 
instruction, it would have been possible 
for the jury to conclude that defendant, 
in the exercise of due and reasonable care, 
could or should have seen the decedent’s 
vehicle stopped on the highway. Edwards 
v. Mayes, 385 F.2d 369 (4th Cir. 1967). 

Jury Question Presented as to Slow 
Speed.—Where the evidence tends to show 
that the plaintiff or defendant was travel- 
ing at a slow speed, a jury question was 
presented whether under the circumstances 
the speed was so slow as to impede rea- 
sonable movement of traffic, and whether 
there was justification for the slow speed. 
Fonville v. Dixon, 16 N.C. App. 664, 193 
S.E.2d 406 (1972). 

Instruction Held Sufficient.—Instruction 
charging duty of motorist operating a ve- 
hicle with worn, slick tires on a wet and 
slippery highway eld sufficient. First 
Union Nat’! Bank v. Hackney, 270 N.C. 
437, 154 §.E.2d 512 (1967). 

Penalty. — Every person convicted of 
speeding in violation of this section, where 
the speed is not in excess of eighty miles 
per hour, shall be punished by a fine of 
not more than one hundred dollars ($100.- 
00) or by imprisonment in the county or 
municipal jail for not more than sixty days, 
or by both such fine and imprisonment. 
State v. Tolley, 271 N.C. 459, 156 §.E.2d 
858 (1967). 

Applied in Drumwright v. Wood, 266 
N.C. 198, 146 S.E.2d 1 (1966); Wells v. 
Bissette, 266 N.C. 774, 147 S.E.2d 210 
(1966); Atwood v. Holland, 267 N.C. 722, 
148 S.E.2d 851 (1966); White v. Mote, 270 
N.C. 544, 155 S.E:2d 75 (1967); State v. 
Massey, 271 N.C. 555, 157 S.E.2d 150 
(1967); State v. Moses, 272 N.C. 509, 158 
S.E.2d 617 (1968); Pelkey v. Bynum, 2 
N.C. App. 183, 162 S.E.2d 586 (1968); Kin- 
ney v. Goley, 6 N.C. App. 182, 169 S.E.2d 
525 (1969); Racine v. Boege, 6 N.C. App. 
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341, 169 S.E.2d 913 (1969); State v. Zim- 
merman, 7 N.C. App. 522, 173 S.E.2d 35 
(1970); Meeks v. Atkeson, 7 N.C. App. 631, 
173 S.E.2d 509 (1970); Doggett v. Wel- 
born, 18 N.C. App. 105, 196 S.E.2d 36 
(1973). 

Quoted in Kanoy v. Hinshaw, 273 N.C. 
418, 160 S.E.2d 296 (1968). 

Cited in Wilkins v. Turlington, 266 N.C. 
328, 145 S.E.2d 892 (1966); Webb v. Fel- 
ton, 266 N.C. 707, 147 S.E.2d 219 (1966); 
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Barefoot v. Joyner, 270 N.C. 388, 154 
S.E.2d 543 (1967); Reeves v. Hill, 272 N.C. 
352, 158 S.E.2d 529 (1968); Anderson v. 
Carter, 272 N.C. 426, 158 S.E.2d 607 (1968); 
Swain v. Williamson, 4 N.C. App. 622, 167 
S.E.2d 491 (1969); Brewer v. Harris, 279 
N.C. 288, 182 S.E.2d 345 (1971); South- 
wire Co. v. Long Mfg. Co., 12 N.C. App. 


335, 183 S.F.2d 253 (1971); McNair v. 
Boyette, 282 N.C. 230, 192 S.E.2d 457 
(1972). 


§ 20-141.1. Restrictions in speed zones near rural public schools.— 
Whenever the Board of Transportation shall determine that the proximity of a 
public school to a public highway, coupled with the number of pupils in ordinary 
regular attendance at such school, results in a situation that renders the applicable 
speed set out in G.S. 20-41 greater than is reasonable or safe, under the conditions 
found to exist with respect to any public highway near such school, said Board 
of Transportation shall establish a speed zone on such portion of said public high- 
"way near such school as it deems necessary, and determine and declare a reason- 
able and safe speed limit for such speed zone, which shall be effective when appro- 
priate signs giving notice thereof are erected at each end of said zone so as to 
give notice to anyone entering the zone. This section does not apply with respect 
to any portion of any street or highway within the corporate limits of any in- 
corporated city or town. Operation of a motor vehicle in any such zone at a rate 
of speed in excess of that fixed pursuant to the powers granted in this section is 
a misdemeanor punishable by fine or imprisonment not to exceed two years, or 


both, in the discretion of the court. (1951, c. 782; 1957, c. 65, s. 11; 1967, c. 448; 
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Editor’s Note—The 1967 amendment 
inserted “not to exceed two years’ near 
the end of the last sentence. 

The 1973 amendment, effective July 1, 


1973, substituted “Board of Transportation” 
for “State Highway Commission” and for 
“Commission” in the first sentence. 


§ 20-141.3. Unlawful racing on streets and highways. 


(c) It shall be unlawful for any person to authorize or knowingly permit a 
motor vehicle owned by him or under his control to be operated on a public street, 
highway, or thoroughfare in prearranged speed competition with another motor 
vehicle, or to place or receive any bet, wager, or other thing of value from the 
outcome of any prearranged speed competition on any public street, highway, or 
thoroughfare. Any person violating the provisions of this subsection shall be 
guilty of a misdemeanor and, upon conviction, shall be punished by a fine or im- 
prisonment not to exceed two years, or both, in the discretion of the court. 

(f) All suspensions and revocations made pursuant to the provisions of this 
section shall be in the same form and manner and shall be subject to all pro- 
cedures as now provided for suspensions and revocations made under the pro- 
visions of article 2 of chapter 20 of the General Statutes. 


(1967, c. 446; 1969, c. 186, s. 3.) 


Editor’s Note.— 

The 1967 amendment inserted “not to 
exceed two years” in the second sentence 
of subsection (c). 

The 1969 amendment deleted the last 
sentence of-subsection (f). 

As only subsections (c) and (f) were 
affected by the amendments, the rest of the 
section is not set out. 

The word “race,” when used in conjunc- 
tion with the operation of a motor vehicle 


on the highway, describes ‘speed competi- 
tion with another motor vehicle” and is 
sufficient to charge a violation of this sec- 
tion. State v. Turner, 13 N.C. App. 603, 
186 S.E.2d 681 (1972). 

Prosecution for Involuntary Manslaugh- 
ter.—In a prosecution for involuntary man- 
slaughter arising out of a violation of this 
section, the instruction is erroneous where 
it would permit the jury to find the de- 
fendant guilty of involuntary manslaughter 
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without first finding beyond a reasonable 
doubt that the speed competition was a 
proximate cause of the collision. State v. 
Sawyer, 11 N.C. App. 81, 180 S.E.2d 387 
(1971). 
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prosecution of the defendant in the supe- 
rior court for involuntary manslaughter 
arising out of the same occurrence. Reck- 
less driving and speed competition are not 
lesser included offenses of the charge of 


involuntary manslaughter. State v. Sawyer, 
11 N.C. App. 81, 180 S.E.2d 387 (1971). 


An acquittal of reckless driving in a 
court having jurisdiction to try the defen- 
dant for that offense would not bar the 


§ 20-143. Vehicles must stop at certain railway grade crossings.— 
The road governing body (whether State or county) is hereby authorized to 
designate grade crossings of steam or interurban railways by State and county 
highways, at which vehicles are required to stop, respectively, and such railways 
are required to erect signs thereat notifying drivers of vehicles upon any such 
highway to come to a complete stop before crossing such railway tracks, and 
whenever any such crossing is so designated and sign-posted it shall be unlawful 
for the driver of any vehicle to fail to stop within fifty feet, but not closer than 
ten feet, from such railway tracks before traversing such crossing. No failure 
so to stop, however, shall ‘be considered contributory negligence per se in any 
action against the railroad or interurban company for injury to person or prop- 
erty; but the facts relating to such failure to stop may be considered with the 
other facts in the case in determining whether the plaintiff was guilty of con- 
tributory negligence. (1937, c. 407, s. 105 ; 1969, c. 1231, s. 1.) 


Editor’s Note.— 

The 1969 amendment, effective Sept. 1, 
1969, deleted, at the end of the section, a 
proviso reading: “Provided, that all school 
trucks and passenger busses be required 
to come to a complete stop at all railroad 
crossings.” For present proviSions as_ to 
busses stopping at railroad crossings, see 
§ 20-143.1. 

Test.—The test is whether a reasonably 
prudent man, knowing the custom of the 
crossing signals by bell and whistle and 
also the automatic signals, would approach 
the track in the reasonable belief that no 
train was approaching. Earnhardt  v. 
Southern Ry., 281 F. Supp. 585 (M.D.N.C. 
1968). 

Extenuating Circumstances May Relax 
Diligence Required of Traveller. — While 
ordinarily a driver would be guilty of con- 
tributory negligence as a matter of law be- 
cause he did not stop when he was 25 feet 


from the track where he could have seen 
the train if he had looked, extenuating cir- 
cumstances may relax the diligence re- 
quired of the traveller. In the instant case 
the jury could reasonably conclude the 
driver was listening for crossing signals, 
but they were not given, and looking for 
the automatic signals which normally 
would warn him if a train was approach- 
ing, and at the time he got within 25 feet 
of the track, he was misled by the failure 
of the automatic signals and the failure of 
the defendant to give any warning of any 
kind of the train which approached at 60 
miles per hour or 88 feet per second, Earn- 
hardt v. Southern Ry., 281 F. Supp. 585 
(M.D.N.C. 1968). 

Quoted in Price v. Seaboard Air Line 
R.R., 274 N.C. 32, 461 Sige SeGer ede) 
Hunter v. Seaboard Coast Line R.R., 443 
F.2d 1319 (4th Cir. 1971). 


§ 20-143.1. Certain vehicles must stop at all railroad grade cross- 


ings.—(a) The driver of every school bus, every motor vehicle carrying pas- 
sengers for compensation and every property. hauling motor vehicle licensed in 
excess of 10,000 pounds which is carrying explosives or any dangerous article 
as a cargo or part of a cargo, before crossing at grade any track or tracks of a 
railroad, shall stop such vehicle within 50 feet but not less than 10 feet from the 
nearest rail of such railroad and while so stopped shall listen and look in both di- 
rections along such track for any approaching train and for any signals indicating 
the approach of a train, except as hereinafter provided, and shall not proceed until 
he can do so safely. Upon proceeding, the driver of such vehicle shall cross only 
in such gear of the vehicle that there shall be no necessity for changing gears and 
the driver shall not change gears while crossing the track or tracks. 
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(b) The provisions of this section shall not require the driver of a vehicle to 
stop: 
(1) At railroad tracks used exclusively for industrial switching purposes 
within a business district as defined in G.S. 20-38 (1). 


(2) At a railroad grade crossing which a police officer or crossing flagman 
directs traffic to proceed. 


(3) At a railroad grade crossing protected by a gate or flashing signal de- 
signed to stop traffic upon the approach of a train, when such gate or 
flashing signal does not indicate the approach of a train. 


(4) At-an abandoned railroad grade crossing which is marked with a sign 
indicating that the rail line is abandoned. 


(5) At an industrial or spur line railroad grade crossing marked with a sign 
reading “Exempt Crossing,” which sign has been erected by or with 
the consent of the appropriate State or local authority. 

(c) “Dangerous article” shall mean any flammable liquids, flammable solids, 
oxidizing materials, corrosive liquids, compressed gases, poisonous’ substances or 
radioactive materials as hereinafter defined. 


(1) “Flammable liquids” shall mean any liquid which gives off flammable 
vapors, (as determined by flash point from Tagliabue’s open cup tester 
as used for test of burning oil) at or below a temperature of 80 de- 
grees F, 

(2) “Flammable solids’ shall mean any solid substance which is liable, under 
conditions incident to transportation, to cause fires through friction, 
through absorption of moisture, through spontaneous chemical changes, 
or as a result of retained heat from its manufacturing or processing. 


(3) “Oxidizing materials” shall mean any substance such as chlorate, per- 
manganate, peroxide, or a nitrate, that yields oxygen readily to stimu- 
late the combustion of organic matter. 

(4) “Corrosive liquids” shall mean those acids, alkaline caustic liquids and 
other corrosive liquids which, when in contact with living tissue, will 
cause severe damage of such tissue by chemical action, or in case of 
leakage, will materially damage or destroy other freight by chemical 
action, or are liable to cause fire when in contact with organic matter 
or with certain chemicals. 


(5) “Compressed gas” shall mean any material or mixture having in the con- 
tainer either an absolute pressure exceeding forty pounds per square 
inch at seventy degrees F., or an absolute pressure exceeding one 
hundred four pounds per square inch at one hundred thirty degrees F., 
or both, or any liquid flammable material having a Reid vapor pressure 
exceeding forty pounds per square inch absolute at one hundred de- 
grees F. 

(6) “Poisonous substances’’ shall mean liquids and gases of such nature that 
a very small amount of the gas or vapor of the liquid mixed with air 
is dangerous to life, or such liquid or solid substance as, upon contact 
with fire or when exposed to air, gives off dangerous or intensely 
irritating fumes or substances, which are chiefly dangerous by external 
contact with the body or by being taken internally. 

(7) “Radioactive materials” shall mean any material or combination of ma- 
terials that spontaneously emits ionizing radiation. 


(d) It shall be unlawful to transport by motor vehicle upon the highways of this 
State any dangerous article without conspicuously marking or placarding such 
motor vehicle on each side and on the rear thereof with the word “DANGEROUS” 
or the common or generic name of the article transported or its principal hazard. 
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Additionally, the rear of every such vehicle shall be conspicuously marked with 
the words “THIS VEHICLE STOPS AT ALL RAILROAD CROSSINGS.” 

(e) The provisions of this section shall not apply to taxicabs nor to vehicles 
subject to the rules and regulations adopted by the North Carolina Utilities Com- 
mission and the United States Department of Transportation. (1969, c. 1231, s. 2.) 

Editor’s Note. — Session Laws 1969, c. Railroad Crossings.—See opinion of At- 
1231, s. 4, makes the act effective Sept. 1, torney General to Mr. Joe W. Garrett, 


1969. Commissioner, N.C. Department of Motor 
Marking of Vehicles Required to Stop at Vehicles, 40 N.C.A.G. 432 (1970). j 


§ 20-144. Special speed limitation on bridges.—lIt shall be unlawful to 
drive any vehicle upon any public bridge, causeway or viaduct at a speed which 
is greater than the maximum speed which can with safety to such structure be 
maintained thereon, when such structure is signposted as provided in this section. 

The Board of Transportation, upon request from any local authorities, shall, or 
upon its own initiative may, conduct an investigation of any public bridge, cause- 
way or viaduct, and if it shall thereupon find that such structure cannot with safety 
to itself withstand vehicles traveling at the speed otherwise permissible under this 
Article, the Department shall determine and declare the maximum speed of vehicles © 
which such structure can withstand, and shall cause or permit suitable signs stating 
such maximum speed to be erected and maintained at a distance of 100 feet beyond 
each end of such structure. The findings and determination of the Board of Trans- 
portation shall be conclusive evidence of the maximum speed which can with safety 
to any such structure be maintained thereon. (1937, c. 407, s. 106; 1957, c. 65, s. 
11-1973} 63507 Ssse5p2ny} 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, substituted “Board 
of Transportation” for “State Highway 
Commission” in the first sentence, and for 
“Commission” in the second sentence, of 
the second paragraph, and substituted ‘‘De- 
partment” for “Commissioner” in the first 
sentence of the second paragraph. 

Prosecution for Involuntary Manslaugh- 
ter.—In a prosecution for involuntary man- 


slaughter arising out of a violation of this 
section, the instruction is erroneous where 
it fails to require the jury to find beyond 
a reasonable doubt that the deliberate and 
intentional violation of the speed statute 
upon the part of the defendant was a 
proximate cause of the collision which in- 
flicted the injuries resulting in death. State 
v. Sawyer, 11 N.C. App. 81, 180 S.E.2d 
387 (1971). 


§ 20-145. When speed limit not applicable.—The speed limitations set 
forth in this Article shall not apply to vehicles when operated with due regard 
for safety under the direction of the police in the chase or apprehension of vio- © 
lators of the law or of persons charged with or suspected of any such violation, 
nor to fire department or fire patrol vehicles when traveling in response to a fire — 
alarm, nor to public or private ambulances and rescue squad emergency service 
vehicles when traveling in emergencies, nor to vehicles operated by the duly au- 
thorized officers, agents and employees of the North Carolina Utilities Commis- 
sion when traveling in performance of their duties in regulating and checking the 
traffic and speed of buses, trucks, motor vehicles and .notor vehicle carriers sub- 
ject to the regulations and jurisdiction of the North Carolina Utilities Commis- 
sion. This exemption shall not, however, protect the driver of any such vehicle 
from the consequence of a reckless disregard of the safety of others. (1937, c. 
407, s. 107; 1947, c. 987; 1971, c. 5.) 

Editor’s Note.— 
The 1971 amendment inserted “and res- 


thereby evidence an intent that there be no 
exemption under any circumstances from 


cue squad emergency service vehicles” near 
the middle of the section. 

Section Does Not Preclude Other Ex- 
emptions for Police Vehicles.—The legis- 
lature, by including the express exemption 
for police vehicles when operated with due 
regard for safety in this section, did not 


other sections of the Motor Vehicle Act 
for police vehicles while being similarly 
operated. Collins v. Christenberry, 6 N.C. 
App. 504, 170 S.E.2d 515 (1969). 

Applied in Campbell v. O’Sullivan, 4 — 
N.C. App. 581, 167 S.E.2d 450 (1969). 
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§ 20-146. Drive on right side of roadway; exceptions. 


Right to Assume That Approaching 
Vehicle Will Remain on Its Own Side of 
Road.—A motorist, who is proceeding on 
his right side of the highway, is not re- 
quired to anticipate that an automobile, 
which is coming from the opposite direc- 
tion on its own side of the road, will sud- 
denly leave its side of the road and turn 
into his path- He has the right to assume 
under such circumstances that the ap- 
proaching automobile will remain on its 
own side of the road until the vehicles 
meet and pass in safety. Johnson v. Doug- 
las, 6 N.C. App. 109, 169 S.E.2d 505 (1969). 


Proximate Cause.— 

A violation of this section, when the 
proximate cause of injury, constitutes ac- 
tionable negligence. Anderson v. Webb, 
267 N.C. 745, 148 S.E.2d 846 (1966). 


Negligence Per Se.— 

In accord with 3rd paragraph in origi- 
nal. See Anderson v. Webb, 267 N.C. 745, 
148 S.E.2d 846 (196¢). 


A violation of this section is negligence 
per se, and when proximate cause of in- 
jury or damage is shown, such violation 
constitutes actionable negligence. Reeves v. 
Hill, 272 N.C. 352, 158 S.E.2d 529 (1968); 
Lassiter v. Williams, 272 N.C. 473, 158 
S.E.2d 593 (1968). 

Violation of this section is negligence per 
se which, when it is the proximate cause 
of injury, constitutes actionable negligence. 
Smith v. Kilburn, 13 N.C. App. 449, 186 
S.E.2d 214 (1972). 

A violation of this section constitutes 
negligence although such negligence is not 
actionable unless it is the proximate cause 
of the injuries complained of. Davis v. 
Imes, 13 N.C. App. 521, 186 S.E.2d 641 
(1972). 


Driving Left of Center of Highway.— 
Where plaintiff sues for injuries or dam- 
ages caused by an automobile collision and 
offers evidence showing that defendant 
was driving left of the center of the high- 
way when the collision occurred, such evi- 
dence makes out a prima facie case of 
actionable negligence. Reeves v. Hill, 272 
N.C. 352, 158 S.E.2d 529 (1968); Lassiter 


v. Williams, 272 N.C. 473, 158 S.E.2d 593 
(1968). 

Where evidence that defendant was driv- 
ing to his left of the center of the highway 
when a collision occurred is circumstantial, 
i.e., based on testimony as to the physical 
facts at the scene, such evidence may be 
sufficiently strong to infer negligence and 
take the cause to the jury. Lassiter v. Wil- 
liams, 272 N.C. 473, 158 S.E.2d 593 (1968). 


Evidence Sufficient, etc.— 

When a plaintiff suing to recover dam- 
ages for injuries sustained in a collision 
offers evidence tending to show that the 
collision occurred when the defendant was 
driving to his left of the center of the 
highway, such evidence makes out a prima 
facie case of actionable negligence. The de- 
fendant, of course, may rebut the inference 
arising from such evidence by showing 
that he was on the wrong side of the road 
from a cause other than his own negli- 
gence. Anderson v. Webb, 267 N.C. 745, 
148 S.F.2d 846 (1966); Smith v. Kilburn, 
13_N.C. App. 449, 186 $.E.2d 214 (1972). 

Plaintiff in a wrongful death action of- 
fered sufficient evidence—including physical 
evidence of tire marks at the scene and the 
defendant’s statements to the investigating 
officer—to support a jury finding that the 
defendant was driving on the left-hand side 
of the street when he struck the plaintiff’s 
intestate. Smith v. Kilburn, 13 N.C. App. 
449, 186 S.E.2d 214 (1972). 


Applied in Stewart v. Gallimore, 265 
N.C. 696, 144 S.E.2d 862 (1965); Atwood 
v. Holland, 267 N.C. 722, 148 S.E.2d 851 
(1966); State v. Massey, 271 N.C. 555, 157 
S.F.2d 150 (1967); State v. Moses, 272 
N.C. 509, 158 S.E.2d 617 (1968); Broadnax 
v. Deloatch, 8 N.C. App. 620, 174 S.E.2d 
314 (1970). 


Cited in Hunt v. Carolina Truck Sup- 
plies, Inc., 266 N.C. 314, 146 S.E.2d 84 
(1966); Champion v. Waller, 268 N.C. 426, 
150 S.E.2d 783 (1966); Brewer v. Harris, 
279 N.C. 288, 182 S.E.2d 345 (1971); State 
v. Boone, 16 N.C. App. 368, 192 S.E.2d 13 
(1972). 


§ 20-147. Keep to the right in crossing intersections or railroads. 


Motorists Required to Exercise Ordi- 
nary Care at Intersections.—The duties of 
motorists, both those on dominant and 
those on servient highways, when ap- 
proaching, entering or traversing intersec- 
tions require that each driver exercise 
ordinary care under the particular circum- 
stances in which he finds himself and that 


the failure to do so can constitute action- 
able negligence where injury results. 
Murrell v. Jennings, 15 N.C. App. 658, 190 
S.E.2d 686 (1972). 

Applied in Stutts v. Burcham, 271 N.C. 
176, 155 S.E.2d 742 (1967). 

Cited in Hardy v. Tesh, 5 N.C. App. 107, 
167 S.E.2d 848 (1969). 
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§ 20-148. Meeting of vehicles. 


Violation as Negligence.— 

In accord with ist paragraph in origi- 
nal. See Anderson v. Webb, 267 N.C. 745, 
148 S.E.2d 846 (1966). 

A violation of this section is negligence 
per se, and, when proximate cause of injury 
or damage is shown, such violation consti- 
tutes actionable negligence. Reeves v. 
Hill, 272 N.C. 352, 158 S.E.2d 529 (1968); 
Lassiter v. Williams, 272 N.C. 473, 158 
S.E.2d 593 (1968). 

A violation of this section Constitutes 
negligence although such negligence is not 
actionable unless it is the proximate cause 
of the injuries complained of. Davis v. 
Imes, 13 N.C. App. 521, 186 S.E.2d 641 
(1972). 

Violation Must Be Proximate 
etc.— 

A violation of this section, when the 
proximate cause of injury, constitutes ac- 
tionable negligence. Anderson v. Webb, 
267 N.C. 745, 148 S.F.2d 846 (1966). 

Driving Left of Center of Highway.— 
Where plaintiff sues for injuries or dam- 
ages caused by an automobile collision and 
offers evidence showing that defendant was 
driving left of the center of the highway 
when the collision occurred, such evidence 
makes out a prima facie case of actionable 


Cause, 


§ 20-149. Overtaking a vehicle. 


And a violation of subsection (b), etc.— 

Where, as in subsection (b) of this sec- 
tion, a violation is declared not to be neg- 
ligence per se, the common-law rule of 
ordinary care applies, and a violation is 
only evidence to be considered with other 
facts and circumstances in determining 
whether the violator used due care. Kinney 
v. Goley, 4 N.C. App. 325, 167 S.E.2d 97 
(1969). 

But Motorist Not Relieved of All Duty, 
etc.— 

In accord with original. See Lowe v. 
Futrell, 271 N.C. 550, 157 S.E.2d 92 (1967). 

Where Driver of Forward Vehicle Has 
Signaled, etc.— 

Notwithstanding the provisions of this 
statute, a motorist may, in the exercise of 
ordinary care, pass another vehicle, going 
in the same direction, on the right of the 
overtaken vehicle when the driver of that 
vehicle has given a clear signal of his in- 
tention to make a left turn and has left 
sufficient space to the right to permit the 
overtaking vehicle to pass in safety. This 
rule, however, does not mean that the act 
of passing on the right of a left turning 
vehicle at an intersection may not be ac- 
complished in such a manner as to consti- 
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negligence. Reeves v. Hill, 272 N.C. 352, 
158 S.E.2d 529 (1968); Lassiter v. Wil- 
liams, 272 N.C. 473, 158 S.E.2d 593 (1968). 

Where evidence that defendant was 
driving to his left of the center of the high- 
way when a collision occurred is circum- 
stantial, i.e., based on testimony as to the 
physical facts at the scene, such evidence 
may be sufficiently strong to infer negli- 
gence and take the case to the jury. Lassi- 
ter v. Williams, 272 N.C. 473, 158 S.E.2d 
593 (1968). 

Evidence held sufficient, etc.— 

When a plaintiff suing to recover dam- 
ages for injuries sustained in a collision 
offers evidence tending to show that the 
collision occurred when the defendant was 
driving to his left of the center of the 
highway, such evidence makes out a prima 
facie case of actionable negligence. The 
defendant, of course, may rebut the in- 
ference arising from such evidence by 
showing that he was on the wrong side of 
the road from a cause other than his own 
negligence. Anderson v. Webb, 267 N.C. 
745, 148 S.E.2d 846 (1966). 

Cited in Brewer v. Harris, 279 N.C. 288, 
182 S.E.2d 345 (1971); State v. Boone, 16 
N.C. App. 368, 192 S.E.2d 13 (1972). 


tute negligence. Ford vy. Smith, 6 N.C. 
App. 539, 170 S.E.2d 548 (1969). 

Generally, the overtaking driver is justi- 
fied in proceeding along the right side of 
the highway in attempting to pass the for- 
ward vehicle where the driver of the latter 
gives a left-turn signal or pulls over to the 
left as though intending to make a left 
turn. Ford v. Smith, 6 N.C. App. 539, 170 
S.E.2d 548 (1969). 

No Duty to Sound Horn, etc.— 

The provision of this section with refer- 
ence to a vehicle within a business or resi- 
dence district was not intended to forbid 
the overtaking motorist to sound his horn, 
or to absolve him of the duty to do so, 
where the circumstances are such that a 
reasonable man in the position of the over- 
taking motorist could foresee risk of in- 
jury to the person or property of the 
occupant of the forward vehicle if he un- 
dertakes to pass the forward vehicle with- 
out such warning. Lowe v. Futrell, 271 
N.C. 550, 157 S.E.2d 92 (1967). . 

Failure to Blow Horn Held Evidence of 
Negligence.—The failure of a bus driver 
to blow his horn in apt time before at- 
tempting to pass a boy on a bicycle. who 
was obviously unaware of the overtaking 
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vehicle, is evidence of negligence. Webb 
v. Felton, 266 N.C. 707, 147 S.E.2d 219 
(1966). 

The fact that the engine of the over- 
taking vehicle is noisy, or even that it is 
carrying a rattling load, will not relieve 
a driver of his duty to give in apt time the 
warning required by statute. Webb v. Fel- 
ton, 266 N.C. 707, 147 S.E.2d 219 (1966). 

The two-foot clearance requirement is 
a minimum requirement by the express 
terms of the statute. Murchison v. Powell, 
269 N.C. 656, 153 S.E.2d 352 (1967). 

It Applies to Overtaking and Passing 
Another Vehicle—The two-foot clearance 
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required by this section applies to the 
overtaking and passing of another vehicle, 
not a horse subject to fright by a sudden 
noise. Murchison v. Powell, 269 N.C. 656, 
153 S.E.2d 352 (1967). 

Applied in Simpson v. Lyerly, 265 N.C. 
700, 144 S.E.2d 870 (1965); Welch v. 
Jenkins, 271 N.C. 138, 155 S.E.2d 763 
(1967); Almond vy. Bolton, 272 N.C. 78, 
157 S.E.2d 709 (1967). 

Stated in Inman v. Harper, 2 N.C. App. 
103, 162 S.E.2d 629 (1968). 

Cited in Bateman v. Elizabeth City State 
College, 5 N.C. App. 168, 167 S.E.2d 838 
(1969). 


§ 20-150. Limitations on privilege of overtaking and passing. 


(c) The driver of a vehicle shall not overtake and pass any other vehicle pro- 
ceeding in the same direction at any railway grade crossing nor at any intersection 
of highway unless permitted so to do by a traffic or police, officer. For the purposes 
of this section the words “intersection of highway” shall be defined and limited to 
intersections designated and marked by the Board of Transportation by appropriate 
signs, and street intersections in cities and towns. 

(d) The driver of a vehicle shall not drive to the left side of the centerline of 
a highway upon the crest of a grade or upon a curve in the highway where such 
centerline has been placed upon such highway by the Board of Transportation, and 
is visible. 

(e) The driver of a vehicle shall not overtake and pass another on any portion 
of the highway which is marked by signs or markers placed by the Board of Trans- 
portation stating or clearly indicating that passing should not be attempted. (1937, 
Cesar eel o, co02 3 c..913; siZ; 1957, c..65, s. 11; 1969, c..13- 1973, .c. 


507, s. 5.) 

Editor’s Note.— 

The 1969 amendment deleted “steam or 
electric’ preceding “railway grade cross- 
ing” in the first sentence of subsection (c). 

The 1973 amendment, effective July 1, 
1973, substituted “Board of Transportation” 
for “State Highway Commission” in sub- 
sections (c), (d) and (e). 

As subsections (a) and (b) were not 
changed by the amendments, they are not 
set out. 

Purpose.—The manifest purpose of this 
section is to promote safety in the opera- 
tion of automobiles on the highways and 
not to obstruct vehicular traffic. Lawson v. 
Benton, 272 N.C. 627, 158 S.E.2d 805 
(1968). 

Application.—This section applies only 
to vehicles overtaking and passing another 


vehicle traveling in the same direction. 
State v. Boone, 16 N.C. App. 368, 192 
S.E.2d 13 (1972). 

As to violation of subsection (c), etc.— 

Violation of subsection (c) has been held 
to constitute negligence per se if injury 
proximately results therefrom. Teachey v. 
Woolard, 16 N.C. App. 249, 191 S.E.2d 
903 (1972). 

Interpretation.—This safety statute must 
be given a reasonable and realistic inter- 
pretation to effect the legislative purpose. 
Lawson v. Benton, 272° N.C. 627, 158 
S.E.2d 805 (1968). 

Applied in Duckworth v. Metcalf, 268 
N.C. 340, 150 S.E.2d 485 (1966); Wands v. 
Cauble}"270" N.C OTe tage eo ane 
(1967); Stutts v. Burcham, 271 N.C. 176, 
155 S.E.2d 742 (1967). 


§ 20-150.1. When passing on the right is permitted. 


When Passing on Right Constitutes 
Negligence Per Se.—Passing on the right 
when not sanctioned by this section con- 
stitutes negligence per se if found to be the 


proximate cause of a collision. Teachey v. 
Woolard, 16 N.C. App. 249, 191 S.E.2d 
903 (1972). 


§ 20-151. Driver to give way to overtaking vehicle. 


Exemption of Police Vehicles in Case of 
“Running Roadblock”.—The provision of 
this section requiring the driver of a ve- 


hicle about to be overtaken to yield the 
right-of-way does not apply to a highway 
patrolman who sets up a “running road- 
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block’’ in an attempt to stop a stolen car 
being pursued by another patrolman, since 
an exemption for police vehicles from this 
section in case of a running roadblock may 


§ 20-152. Following too closely. 


Editor’s Note.—For article on proof of 
negligence in North Carolina, see 48 N.C.L. 
Rev. 731 (1970). 

This section fixes no specific distance at 
which one automobile may lawfully fol- 
low another. Beanblossom v. Thomas, 266 
N.C. 181, 146 S.E.2d 36 (1966). 

Determining Proper Space to, Be Main- 
tained between Vehicles.—in determining 
the proper space to be maintained between 
his vehicle and the one preceding him, a 
motorist must take into consideration such 
variables as the locality, road and weather 
conditions, other traffic on the highway, 
the characteristics of the vehicle he is 
driving, as well as that of the one ahead, 
the relative speeds of the two, and his 
ability to control and stop his vehicle 
should an emergency require it. Thus, the 
space is determined according to the stan- 
dard of reasonable care and should be 
sufficient to enable the operator of the car 
behind to avoid danger in case of a sudden 
stop or decrease in speed by the vehicle 
ahead under circumstances which should 
reasonably be anticipated by the following 
driver. Beanblossom v. Thomas, 266 N.C. 
181, 146 S.E.2d 36 (1966). 

Negligence Per Se.— 

In accord with 1st paragraph in original. 
See Beanblossom v. Thomas, 266 N.C. 181, 
146 S.E.2d 36 (1966). 

In accord with 2nd paragraph in origi- 
nal. See Ratliff v. Duke Power Co., 268 
N.C. 605, 151 S.E.2d 641 (1966). 

Inferences from Fact of Collision.— 

Unless the driver of the leading vehicle 
is himself guilty of negligence, or unless an 
emergency is created by some third-person 
or other highway hazard, the mere fact of 
a collision with the vehicle ahead furnishes 
some evidence that the motorist in the rear 
was not keeping a proper lookout or that 
he was following too closely. Beanblossom 
v. Thomas, 266 N.C. 181, 146 S.E.2d 36 
(1966). 

The mere fact of a collision with a ve- 
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be reasonably implied. Collins v. Christen- 
berry, 6 N.C. App. 504, 170 S.E.2d 515 
(3969). 


hicle ahead furnishes some evidence that 
the following motorist was negligent as 
to speed or was following too closely. 
Griffin v. Ward, 267 N.C. 296, 148 S.E.2d 
133 (1966); Huggins v. Kye, 10 N.C. App. 
221, 178 S.E.2d) 127) emo 

Though the mere fact of a collision with 
a vehicle furnishes some evidence of a vio- 
lation of this section, or of failure to keep 
a proper lookout, the mere proof of a col- 
lision with a preceding vehicle does not 
compel either of these conclusions. It 
merely raises a question for the jury to 
determine. Ratliff v. Duke Power Co., 268 
N.C. 605, 151 S.E.2d 641 (1966). 


Drivers Charged with Notice That 
Operation of Each Car in Line Is Affected 
by Car in Front of It—Where the plaintiff 
and defendant had been driving their cars 
behind a line of cars for a substantial dis- 
tance, the drivers, in the exercise of rea- 
sonable care, were charged with notice 
that the operation of each car was affected 
by the one in front of it. They had to 
maintain such distance, keep such a look- 
out, and operate at such speed, under these 
conditions, that they could control their 
cars under ordinarily foreseeable develop- 
ments. The defendant did so and was able 
to stop when it became necessary because 
the car leading the procession stopped to 
make a left turn. No less responsibility 
was cast upon the plaintiff, and therefore 
a motion to nonsuit the plaintiff’s cause of 
action should have been allowed. Griffin v. 
Ward, 267 N.C. 296, 148 S.E.2d 133 (1966) 

The following driver is not an insurer 
against rear-end collisions, for, even when 
he follows at a distance reasonable under 
the existing conditions, the space may be 
too short to permit a stop under any and 
all eventualities. White v. Mote, 270 N.C. 
544, 155 S.E.2d 75 (1967). 

Cited in Southwire Co. v. Long Mfg. 
Co., 12 N.C. App. 335) 915 aessekemeeemoe 
(1971). 


§ 20-153. Turning at intersection. 


Charge to Jury.— 

The reference to “subdivision (5) of § 
20-38” in the paragraph under this catch- 
line in the replacement volume should be 
to “subdivision (12) of § 20-38.” 

Evidence Insufficient to Show Violation. 
—The evidence, as distinguished from de- 
fendant’s allegations, was insufficient to 
constitute a basis for the contention that 


plaintiff violated this section. Kidd v. Bur- 
ton, 269 N.C. 267, 152 S.E.2d 162 (1967). 

Applied in Stewart v. Gallimore, 265 
N.C. 696, 144 S.E.2d 862 (1965); Wands v. 
Cauble, 270 N.C. 311, 154 S.E.2d 425 
(1967). 

Cited in Almond vy. Bolton, 272 N.C. 78, 
157 S.E.2d 709 (1967); Hardy v. Tesh, 5 
N.C. App. 107, 167 S.E.2d 848 (1969). 
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§ 20-154. Signals on starting, stopping or turning. 


Editor’s Note.— 

For article on proof of negligence in 
North Carolina, see 48 N.C.L. Rev. 731 
(1970). 

In General.— 

Every driver who intends to turn, or 
partly turn, from a direct line shall first 
see that such movement can be made in 
safety. Wagoner v. Butcher, 6 N.C. App. 
221, 170 S.E.2d 151 (1969). 

This section imposes, etc.— 

This safety statute requires a motorist 
intending to turn from a direct line (1) to 
see that the movement can be made in 
safety, and (2) to give the required signal 
when the operation of any other vehicle 
may be affected. The first requirement 
does not mean that a motorist may not 


make a left turn unless the circumstances 


are absolutely free from danger. It means 
that a motorist must exercise reasonable 
care under existing conditions to ascertain 
that such movement can be made with 
safety. Infallibility is not required. Clarke 
v. Holman, 274 N.C. 425, 163 S.E.2d 783 
(1968); Johnson v. Douglas, 6 N.C. App. 
109, 169 S.E.2d 505 (1969). 

The duties imposed upon the driver in- 
tending to turn from a direct line are two- 
fold: (1) he must first ascertain whether 
the move can be made in safety and (2) 
upon ascertaining that another vehicle 
might be affected, must give a _ signal, 
plainly visible, of his intention so to move. 
Sharpe v. Grindstaff, 329 F. Supp. 405 
(M.D.N.C. 1970). 

The requirement that a motorist, etc.— 

In accord with 3rd paragraph in original. 
See Hales v. Flowers, 7 N.C. App. 46, 171 
S.E.2d 113 (1969); Hudgens v. Goins, 15 
N.C. App. 203, 189 S.E.2d 633 (1972). 

In accord with 4th paragraph in original. 
See Almond v. Bolton, 272 N.C. 78, 157 
S.E.2d 709 (1967). 

While it is true that subsection (a) of 
this section does not mean that a motorist 
may not make a left turn on a highway un- 


less the circumstances be absolutely free 
_ from danger, he is required to exercise rea- 
-sonable care in determining that his in- 


_ 


tended movement can be made in safety. 
Petree v. Johnson, 2 N.C. App. 336, 163 
S.E.2d 87 (1968). 


The statutory provisions that “the driver 
of any vehicle upon a highway before. . 
turning from a direct line shall first see 
that such movement can be made in safety” 
does not mean that a motorist may not 
make a left turn on a highway unless the 
circumstances render such turning abso- 
lutely free from danger. It is simply de- 


signed to impose upon the driver of a 
motor vehicle, who is about to make a left 
turn upon a highway, the legal duty to 
exercise reasonable care under the circum- 
stances in ascertaining that such movement 
can be made with safety to himself and 
others before he actually undertakes it. 
Hales v. Flowers, 7 N.C. App. 46, 171 
S.E.2d 113 (1969). 

The duty to give a signal does not arise 
unless the operation of some other vehicle 
may be affected by such movement. When 
the surrounding circumstances afford him 
reasonable grounds to conclude that the 
left turn might affect the operation of 
another vehicle, then the duty to give the 
statutory signal is imposed upon _ him. 
Clarke v. Holman, 274 N.C. 425, 163 S.E.2d 
783 (1968). 

Whenever the operation of another ve- 
hicle will not be affected by starting, 
stopping, or turning, no signal is required 
by subsection (a) of this section. Clarke 
v. Holman, 1 N.C. App. 176, 160 S.E.2d 
552 (1968). 

Person Observing No Vehicles, etc.— 

One is not required to give a signal to a 
motorist who has not yet appeared on the 
horizon. Clarke v. Holman, 274 N.C. 425, 
163 S.E.2d 783 (1968). 

Right to Assume That Driver, etc.— 

A person has the right to assume, and to 
act on that assumption, that the driver of 
a vehicle approaching from the opposite 
direction will comply with subsection (a) 
of this section before making a left turn 
across his path. Petree v. Johnson, 2 N.C. 
App. 336, 163 S.E.2d 87 (1968). 


And That Approaching Motorist, etc.— 

In accord with original. See Johnson v. 
Douglas, 6 N.C. App. 109, 169 S.E.2d 505 
(1969). 

Driver Must Keep Outlook in Direction 
of Travel.—tIt is the duty of the driver of 
a motor vehicle not merely to look, but to 
keep an outlook in the direction of travel. 
Clarke v. Holman, 274 N.C. 425, 163 S.E.2d 
783 (1968). 

A driver is held to the duty of seeing 
what he ought to have seen. Clarke v. 
Holman, 274 N.C. 425, 163 S.E.2d 783 
(1968). 

A driver making a left turn must always 
use the care which a reasonable man would 
use under like circumstances. Ratliff v. 
Duke Power Co., 268 N.C. 605, 151 S.E.2d 
641 (1966). 

The care which is reasonable in making 
a left turn at an intersection depends, in 
part, upon the nature and dimensions of 
the vehicle, or combination of vehicles, to 
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be turned and of the load, if any, project- 
ing from the rear thereof. Ratliff v. Duke 
Power Co., 268 N.C. 605, 151 S.E.2d 641 
(1966). 

It Is Not Necessarily Enough to Look 
and Give Signal.—In making a left turn, 
it is not necessarily enough to absolve a 
driver from negligence that he looked and 
gave the statutory signal. Ratliff v. Duke 
Power Co., 268 N.C. 605, 151 S.E.2d 641 
(1966). 

Hence, when the turning vehicle is 
drawing behind it a 40-foot pole, it is 
obvious that a left turn at a right angle 
will involve some swinging of the end of 
the pole in an arc through part of the in- 
tersection. Evidence ot such a turn with 
such a load is sufficient to permit, though 
not to require, the jury to find that rea- 
sonable care for the safety of other users 
of the highway demands the stationing of 
some person at the intersection to stop 
trafic which may otherwise be imperiled 
by the turn. Ratliff vy. Duke Power Co., 
268 N.C. 605, 151 S.E 2d 641 (1966). 

Effect of Traffic Signals, etc.— 

Where the intersection of streets in a 
municipality has authorized electric traffic 
signals, requirements in regard to stopping 
are controlled by the traffic lights and not 
by subsection (b) of this section. Jones v. 
Holt, 268 N.C. 381, 150 S.E.2d 759 (1966). 

When a motorist approaches an electri- 
cally controlled signal at an intersection of 
streets or highways, he is under the legal 
duty to maintain a proper lookout and to 
keep his motor vehicle under reasonable 
control in order that he may stop before 
entering the intersection if the green light 
changes to yellow or red before he actually 
enters the intersection. Likewise, another 
motorist, following immediately behind 
the first motorist, is not relieved of the 
legal duty to keep his motor vehicle under 
reasonable contro’ in order that he might 
not collide with the motor vehicle in front 
of him in the event the driver of the first 
car is required to stop before entering the 
intersection by reason of the signal light 
changing from green to yellow or red. 
Jones v. Holt, 258 N.C. 381, 150 S.E.2d 759 
(1966). 

In subsection (a) of this section there 
is no hint of a legislative intent to create 
a clear dichotomy between those intersec- 
tions with and those without traffic lights. 
A pedestrian foll »wing the lights and con- 
tinuing his straight course has the right 
to rely on the presumption that the driver 
will obey the law as set forth in this stat- 
ute. Wagoner v. Butcher, 6 N.C. App. 221, 
170 S.E.2d 151 (1969). 

Violation of Section as Negligence Per 
Se.— 
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Under this section as it stood before the 
1965 amendment, a violation of subsection 
(a) was negligence per se. Lowe v. Futrell, 
271 N.C. 550, 157 S.E.2d° 92 (i967), an 
which the court said that it was unneces- 
sary to determine whether the proviso 
added by the 1965 amendment in subsec- 
tion (b) was intended to apply to subsec- 
tion (a). 

Since a violation of this section is no 
longer to be considered negligence per se, 
the jury, if they find as a fact this section 
was violated, must consider the violation 
along with all other facts and circum- 
stances and decide whether, when so con- 
sidered, the violator has breached his com- 
mon-law duty of exercising ordinary care. 
If a violation of the statute is to be con- 
sidered negligence per se, the jury would 
not need to perform this function, since 
the statute, rather than the common-law 
duty of ordinary care, would provide the 
applicable standard. Kinney v. Goley, 4 
N.C. App. 325, 167 S.E.2d 97 (1969). 

Since a violation of this safety statute is 
not negligence per se, triers of the facts 
must consider all relevant facts and atten- 
dant circumstances in deciding whether the 
violator has breached his common-law duty 
to exercise due care. Sharpe v. Grindstaff, 
329 F. Supp. 405 (M.D.N.C. 1970). 

Since a violation of this section is no 
longer to be considered negligence per se, 
the jury if they find, aS a s1act. sauetne 
statute was violated, must consider the vio- 
lation along with all other facts and cir- 
cumstances and decide whether, when so 
considered, the violator has breached his 
common-law duty of exercising ordinary 
care. Harris v. Freeman, 18 N.C. App. 85, 
196 S.E.2d 48 (1973). 

Section Not Applicable Where Driver 
Has No Choice.—This section, which pro- 
vides that the driver of a motor vehicle 
shall not stop without first seeing that he 
can do so in safety and that he must give 
a signal of his intention where the opera- 
tion of other cars might be affected, is not 
applicable where the driver has no choice, 
such as where the driver is confronted 
with a situation which demands that he 
stop because the line of cars in front of 
him has done so, he cannot turn left be- 
cause of oncoming traffic, and it has been 
raining and the windows of his car are up 
so he can give no hand signal. Griffin v. 
Ward, 267 N.C. 296, 148 S.E.2d 133 (1966). 

Where plaintiff failed to give any signal 
indicating that he was going to stop, but 
defendant’s own evidence established that 
plaintiff had no time in which to give a 
signal, plaintiff is not guilty of contributory 
negligence when defendant strikes him 
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from rear, because he was under no statu- 
tory duty to give a signal where he has no 
choice but to stop because of the situation. 
Harris v. Freeman, 18 N.C. App. 85, 196 
S.E.2d 48 (1973). 

Bicyclist. — Under ordinary circum- 
stances, it is the duty of a bicyclist, before 
turning from a direct line of travel, to as- 
certain that the movement can be made 
in safety, and to signal his intention to 
make the movement if the operation of any 
other vehicle will be thereby affected. 
Webb v. Felton, 266 N.C. 707, 147 S.E.2d 
219 (1966). 


Allegations of complaint held to show 
that sole proximate cause of collision was 
negligent left turn made by first defendant 
across path of second defendant despite 
allegations that second defendant was 
concurrently negligent. Hout v. Harvell, 
270 N.C. 274, 154 S.E.2d 41 (1967); Mabe 
v. Green, 270 N.C. 276, 154 S.E.2d 91 
(1967). 

Question for Jury.— 

It was for the jury to determine whether 
plaintiff should have reasonably anticipated 
that the operation of any other vehicle 
might be affected by his making a right- 
hand turn. Kidd v. Burton, 269 N.C. 267, 
152 S.E.2d 162 (1967). 


Evidence Sufficient to Show Negligence 
under Subsection (a).—Evidence to the 
effect that defendant, traveling in the op- 
posite direction, turned left to enter a pri- 
vate driveway and stopped with her vehicle 
partially blocking plaintiff’s lane of travel, 
causing plaintiff to swerve off the hard 
surface to avoid a collision, was sufficient 
to show negligence by defendant under 
subsection (a) of this section. Black v. 
Wilkinson, 269 N.C. 689, 153 S.E.2d 333 
(1967). 
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Stopping on Traveled Portion of High- 
way Does Not Necessarily Constitute Neg- 
ligence.—The mere fact that a driver stops 
his vehicle on the traveled portion of a 
highway for the purpose of receiving or 
discharging a passenger, nothing else ap- 
pearing, does not constitute negligence. 
Strickland v. Powell, 10 N.C. App. 225, 
178 S.E.2d 136 (1970). 


Applied in Stewart v. Gallimore, 265 
N.C. 696, 144 S.E.2d 862 (1965); Simpson 
v. Lyerly, 265 N.C. 700, 144 S.E.2d 870 
(1965); Webb v. Felton, 266 N.C. 707, 147 
S.E.2d 219 (1966); Stutts v. Burcham, 271 
N.C. 176, 155 S.E.2d 742 (1967); Roberts 
v. Pilot Freight Carriers, 273 N.C. 600, 160 
S.E.2d 712 (1968); Key v. Merritt-Holland 
Welding Supplies, 273 N.C. 609, 160 S.E.2d 
687 (1968); Smith v. Perdue, 7 N.C. App. 
314, 172 S.E.2d 246 (1970). 


Quoted in Kanoy v. Hinshaw, 273 N.C. 
418, 160 S.E.2d 296 (1968); Strickland v. 
Powell, 279 N.C. 183, 181 S.E.2d 464 
(1971). 

Stated in Hall v. Kimber, 6 N.C. App. 
669, 171 S.E.2d 99 (1969). 


Cited in Vann v. Hayes, 266 N.C. 713, 
147 S.E.2d 186 (1966); Underwood v. Gay, 
268 N.C. 715, 151 S.E.2d 596 (1966); Bate- 
man v. Elizabeth City State College, 5 
N.C. App. 168, 167 S.E.2d 838 (1969); 
Brown v. Boren Clay Prods. Co., 5 N.C. 
App. 418, 168 S.E.2d 452 (1969); Kinney 
v. Goley, 6 N.C. App. 182, 169 S.E.2d 525 
(1969); Odell v. Lipscomb, 12 N.C. App. 
318, 183 S.E.2d 299 (1971); Southwire Co. 
vy» Long. Mfg. ?Coi 12 NiG@ a Appisaseres 
S.E.2d 253 (1971); Teachey v. Woolard, 
16 N.C. App. 249, 191 S.E.2d 903 (1972). 


(b) The driver of a vehicle approaching but not having entered an intersection 


and/or junction, shall yield the right-of-way to a vehicle already within such 1n- 
tersection and/or junction whether the vehicle in the junction is proceeding 
straight ahead or turning in either direction: Provided, that this subsection shall 
not be interpreted as giving the right-of-way to a vehicle already in an intersec. 
tion and/or junction when said vehicle is turning either to the right or left un- 
less the driver of said vehicle has given a plainly visible signal of intention to 
turn as required in § 20-154. Notwithstanding the provisions of this section and § 
20-154, a vehicle making a left turn in front of an approaching vehicle does not 
have the right-of-way unless such movement can be completed with safety prior 
to the arrival of the approaching vehicle, and when the movement cannot be com- 
pleted with safety, the driver of the vehicle making the left turn shall yield the 
right-of-way. 


(1967, c. 1053.) 


Editor’s Note.— 
The 1967 amendment 
sentence in subsection (b). 


added the last 


As the other subsections were not af- 
fected by the amendment, they are not set 
out. 
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No Distinction Between “T” Intersec- 
tion and One at Which Highways Cross. 
—With reference to the right-of-way as 
between two vehicles approaching and en- 
tering an intersection, the law of this State 
makes no distinction between a “T’’ inter- 
section and one at which the two highways 
cross each other completely. Dawson v. 
Jennette, 278 N.C. 438, 180 S.E.2d 121 
(1971). 

Entering Intersection, etc. 

In accord with 2nd paragraph in original. 
See Moore v. Butler, 10 N.C. ,App. 120, 
178 S.E.2d 35 (1970); Dawson v. Jennette, 
278 N.C. 438, 180 S.E.2d 121 (1971). 

The test of the applicability of subsec- 
tion (a) is whether both vehicles approach 
or reach the intersection at “approximately 
the same time,” and the right-of-way is not 
determined by a fraction of a second. Hath- 
cock v. Lowder, 16 N.C. App. 255, 192 
S.E.2d 124 (1972). 

Duty of Driver Approaching, etc.— 

Where two drivers approach an uncon- 
trolled intersection at the same time, it is 
the duty of the driver on the left to yield 
the right-of-way to the vehicle on _ his 
right. Wilder v. Harris, 266 N.C. 82, 145 
S.E.2d 393 (1965). 

Right to Assume That Driver, etc.— 

In accord with 1st paragraph in origi- 
nal. See Neal v. Stevens, 266 N.C. 96, 145 
S.E.2d 325 (1965). 

When two drivers approach an uncon- 
trolled intersection at the same time, the 
driver on the right has the right to assume 
and act on the assumption until given no- 
tice to the contrary that the operator of 
any vehicle approaching the intersection to 
the left would obey the law and yield the 
right-of-way. Wilder v. Harris, 266 N.C. 
82, 145 S.E.2d 393 (1965). 

Nothing else appearing, the driver of a 
vehicle having the right-of-way at an inter- 
section is entitled to assume and to act, 
until the last moment, on the assumption 
that the driver of another vehicle, ap- 
proaching the intersection, will recognize 
his right-of-way and will stop or reduce 
his speed sufficiently to permit him to 
pass through the intersection in safety. 
Dawson v. Jennette, 278 N.C. 438, 180 
S.E.2d 121 (1971). 

Right-of-Way Is Not Absolute. 

Even though a driver has the right-of- 
way at an intersection, it is incumbent 
upon him, in approaching and traversing 
the intersection, to drive at a speed no 
greater than fS reasonable under the con- 
ditions then existing, to keep his vehicle 
under control, to keep a reasonably careful 
lookout and to take such action as a rea- 
sonably prudent person would take to 
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avoid collision when the danger of one is 
discovered or should have been discovered. 
Dawson v. Jennette, 278 N.C. 438, 180 
S.E.2d 121 (1971). 


Right of Pedestrian to Proceed Is Su- 
perior to That of Turning Motorist.— 
Under subsection (c) of this section, where. 
a pedestrian and a turning motorist are 
both proceeding at an intersection under 
favorable signal lights, the right of the 
pedestrian to proceed is superior to that 
of the turning motorist. Duke v. Meisky, 
12 N.C. App. 329, 183 S.H.2d° 292) (1971): 


Failure to Maintain Proper Lookout.— 
Where a plaintiff’s testimony indicates that 
he did not slow down and yield the right- 
of-way to a defendant for the reason that 
plaintiff was not maintaining a proper 
lookout and did not see the defendant’s 
vehicle, and where plaintiff’s testimony 
further reveals that, while he looked be- 
fore entering the intersection, he did so at 
a point where he could not see vehicles ap- 
proaching the intersection from his right, 
he was faced with the duty of looking and 
seeing what he ought to have seen; his 
admitted conduct prohibits any recovery. 
Moore v. Butler, 10 N.C. App. 120, 178 
S.E.2d 35 (1970). 


A motorist who does not keep a lookout 
is nevertheless charged with having seen 
what he could have seen had he looked, 
and his liability to one injured in a collision 
with his vehicle is determined as it would 
have been had he looked, observed the pre- 
vailing conditions and continued to drive 
as he did. Dawson v. Jennette, 278 N.C. 
438, 180 S.E.2d 121 (1971). 


Effect of Disappearance or Removal of 
Stop Sign.—Where the driver of the ve- 
hicle on the highway, which a stop sign 
had designated as the dominant highway, 
knew that the stop sign had been so 
erected but did not know of its disappear- 
ance or removal, and the driver of the 
vehicle on the other highway, which the 
stop sign had designated as the servient 
highway, did not know there had ever 
been such a stop sign erected at the inter- 
section, and he approached the intersection 
from the right of the other driver, the 
removal of the stop sign would not take 
away the right of the driver of the vehicle 
on the highway, designated by the sign as 
the dominant highway, to treat it as such 
and to proceed into the intersection on the 
assumption that the other vehicle ap- 
proaching from the right would yield the 
right-of-way to him. The responsibility of 
the driver of the vehicle on the highway, 
designated by the sign as the servient high- 
way, but who did not know it had ever 
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been so designated, must be judged in the 
light of conditions confronting him, 
namely, an unmarked intersection, at 
which the other vehicle was approaching 
from his left. Dawson v. Jennette, 278 N.C. 
438, 180 S.E.2d 121 (1971). 


Effect of Prior Knowledge of Malfunc- 
tioning Traffic Signal. — Where a traffic 
signal was malfunctioning, and each party 
knew how the traffic signal malfunctioned 
on his street, the rights and duties of the 
drivers were determined on the basis of 
their prior knowledge and not on the ob- 
jective condition of the intersection, and 
the defendant was not entitled to a per- 
emptory instruction that the vehicle ap- 
proaching from the right had the right-of- 
way under this section. Bledsoe v. Gaddy, 
10 N.C. App. 470, 179 S.E.2d 167 (1971). 

Effect of Traffic-Control Signals on 
Right-of-Way of Pedestrians.—The right- 
oi-way given a pedestrian by subsection 
(c) of this section at an intersection where 
there is no traffic-control signal is limited 
at an intersection where there is a traffic- 
control signal by § 20-173(a) to the pedes- 
trian having the right-of-way only when he 
is moving with the green light. Wagoner 
v. Butcher, 6 N.C. App. 221, 170 S.E.2d 
151 (1969). 


It is not the intention of the legislature 
to change the rule of right-of-way between 
vehicles and pedestrians in subsection (c) 
of this section, but rather to subject the 
latter to the regulation of traffic signal de- 
vices at street intersections. Wagoner v. 
Butcher, 6 N.C. App. 221, 170 S.E.2d 151 
(1969). 

The pedestrian crossing with a favor- 
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able light is also assisted by the principle 
that the right to proceed is superior to the 
right to turn. Wagoner v. Butcher, 6 N.C. 
App. 221, 170 S.E.2d 151 (1969). 

Provisions of subsection (c) of this sec- 
tion requiring motorists to yield the right- 
of-way to pedestrians within a marked or 
unmarked crosswalk “except at intersec- 
tions where the movement of traffic is 
being regulated by traffic officers or traffic 
direction devices’ do not subordinate the 
right-of-way of a pedestrian to that of a 
turning vehicle at an intersection con- 
trolled by traffic signals which are favor- 
able to both. Wagoner v. Butcher, 6 N.C. 
App. 221, 170 S.E.2d 151 (1969). 


Subsection (a), etc.— 

In accord with ist paragraph in original. 
See Rathburn v. Sorrells, 5 N.C. App. 212, 
167 S.E.2d 800 (1969). 

Applicability of Subsection (b) of This 
Section. — Where, at the time they were 
struck, defendants had fully complied with 
§ 20-158(a), subsection (b) of this section 
was then applicable. Todd v. Shipman, 12 
N.C. App. 650, 184 S.F,.2d 403 (1971). 


Applied in Mims v. Dixon, 272 N.C. 256, 
158 S.E.2d 91 (1967); White v. Hester, 
te NiCe Apo. 410;,161 (Si H.2dé 611 (1968): 
Douglas v. Booth, 6 N.C. App. 156, 169 
S.E.2d 492 (1969). 

Quoted in Hathcock v. Lowder, 16 N.C. 
App. 255, 192 S.E.2d 124 (1972). 

Stated in Hall v. Kimber, 6 N.C. App. 
669, 171 S.E.2d 99 (1969). 

Cited in Farrow v. Baugham, 266 N.C. 
739, 147 S.E.2d 167 (1966); Anderson v. 
Carter, 272 N.C. 426, 158 S.E.2d 607 (1968). 


§ 20-156. Exceptions to the right-of-way rule. 

(b) The driver of a vehicle upon a highway shall yield the right-of-way to 
police and fire department vehicles and public and private ambulances and rescue 
squad emergency service vehicles when the latter are operated upon official business 
and the drivers thereof giving warning signal by appropriate light and by bell, 
siren or exhaust whistle audible under normal conditions from a distance not less 
than one thousand feet. This provision shall not operate to relieve the driver of a 
police or fire department vehicle or public or private ambulance or rescue squad 
emergency service vehicle from the duty to drive with due regard for the safety 
of all persons using the highway, nor shall it protect the driver of any such vehicle 
from the consequence of any arbitrary exercise of such right-of-way. (1937, c. 407, 


s. 118; 1971, cc. 78, 106.) 

Editor’s Note.— 

The first 1971 amendment, in subsection 
(b), inserted “and rescue squad emergency 
service vehicles” in the first sentence, sub- 
stituted “giving warning signal by appro- 
priate light and by exhaust whistle audible 
under normal conditions from a distance 
not less than one thousand feet” for 
“sound audible signal by bell, siren or ex- 


haust whistle’ in that sentence, and in- 
serted “or rescue squad emergency service 
vehicle” in the second sentence. 


The second 1971 amendment inserted 
“bell, siren or’ in the first sentence of sub- 
section (b). 


As subsection (a) was not affected by 
the amendments, it is not set out. 
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Duty of Driver Entering Highway, etc.— 

In accord with 2nd paragraph in original. 
See Davis v. Imes, 13 N.C. App. 521, 186 
S.E.2d 641 (1972). 

Stopping Before Emerging from Private 
Driveway Does Not Relieve Driver from 
Further Responsibility—The fact that the 
driver of a plaintiff's automobile emerging 
from a private driveway stops before en- 
tering the highway, does not relieve her 
from further responsibility with respect to 
the exercise of due care. Blackwell  v. 
Butts, 10 N.C. App. 347, 178 S.E.2d 644 
(1971). 

And Right-of-Way Is Not Obtained 
merely by Getting into Highway Lane.— 
The mere fact that a driver gets into a lane 
from a private drive a split second or two 
before being struck by a vehicle in that 
lane does not give her the right-of-way. 
Blackwell v. Butts, 10 N.C. App. 347, 178 
S.E.2d 644 (1971). 

Motorist Facing Stop Sign Must Yield. 
—Stop signs erected by the State Highway 
Commission and local authorities on an 
intersecting highway or street pursuant to 
subsection (a) of this section are a method 
of giving the public notice that traffic on 
one is favored over the other, and a mo- 
torist facing a stop sign must yield. Kelly 
v. Ashburn, 256 N.C. 338, 123 S.E.2d 775 
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(1962); Galloway v. Hartman, 271 N.C. 
372, 156 S.E.2d 727 (1967). 

Failure of a motorist to yield the right- 
of-way to traffic on a public highway does 
not compel a finding of contributory neg- 
ligence as a matter of law when there is 
evidence that traffic on the highway was 
faced with a red traffic light and there is 
no evidence of anything to give notice that 
a motorist on the highway would not obey 
the traffic control signal. Galloway v. Hart- 
man, 271 N.C. 372, 156 $.5.2d 727 (1967). 


Subsection (a) Applies to Person Riding 
Animal.—The requirement that a person 
entering a public highway from a private 
road or drive must yield the right-of-way 
to vehicles on the public highway applies 
to a person riding an animal as well as 
to a person driving a motor vehicle. Wat- 
son v Stallings, 270 N.C. 187, 154 S.E.2d 
308 (1967). 

Applied in O’Berry v. Perry, 266 N.C. 
77, 145 S.E.2d 321 (1965). 

Quoted in Payne v. Lowe, 2 N.C. App. 
369, 163 S.E.2d 74 (1968). 

Cited in Campbell v. O’Sullivan, 4 N.C. 
App. 581, 167 S.E.2d 450 (1969); White v. 
Reilly, 15 N.C. App. 331, 190 S.E.2d 303 
(1972); Hathcock v. Lowder, 16 N.C. 
App. 255, 192 S.E.2d 124 (1972). 


§ 20-157. Approach of police, fire department or rescue squad ve- 


hicles or ambulances; driving over fire hose or blocking fire-fighting 
equipment; parking, etc., near police, fire department, or rescue squad 
vehicle or ambulance.—(a) Upon the approach of any police or fire department 
vehicle or public or private ambulance or rescue squad emergency service vehicle 
giving warning signal by appropriate light and by audible bell, siren or exhaust 
whistle, audible under normal conditions from a distance not less than 1000 feet, 
the driver of every other vehicle shall immediately drive the same to a position as 
near as possible and parallel to the right-hand edge or curb, clear of any inter- 
section of streets or highways, and shall stop and remain in such position unless 
otherwise directed by a police or traffic officer until police or fire department ve- 
hicle or public or private ambulance or resctie squad emergency service vehicle 
shall have passed. Provided however, this subsection shall not apply to vehicles 
traveling in the opposite direction of the vehicles herein enumerated when travel- 
ing on a four-lane limited access highway with a median divider dividing the 
highway for vehicles traveling in opposite directions, and provided further that 
the violation of this subsection shall not be negligence per se. 

(b) It shall be unlawful for the driver of any vehicle other than one on official 
business to follow any fire apparatus traveling in response to a fire alarm closer 
than one block or to drive into or park such vehicle within one block where fire 
apparatus has stopped in answer to a fire alarm. 

(c) Outside of the corporate limits of any city or town it shall be unlawful 
for the driver of any vehicle other than one on official business to follow any 
fire apparatus traveling in response to a fire alarm closer than 400 feet or to drive 
into or park such vehicle within a space of 400 feet from where fire apparatus has 
stopped in answer to a fire alarm. 

(d) It shall be unlawful to drive a motor vehicle over a fire hose or any other 
equipment that is being used at a fire at any time, or to block a fire-fighting ap- 
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paratus or any other equipment from its source of supply regardless of its dis- 
tance from the fire. 

(e) It shall be unlawful for the driver of a vehicle, other than one on official 
business, to park and leave standing such vehicle within 100 feet of police or fire 
department vehicles, public or private ambulances, or rescue squad emergency ve- 
hicles which are engaged in the investigation of an accident or engaged in render- 


ing assistance to victims of such accident. 


11 G.0900,,88..1,.2. ) 


Editor’s Note——The 1971 amendment in- 
serted “or public or private ambulance or 
rescue squad emergency service vehicle” 
neir the beginning and again near the end 
of the first sentence of subsection (a) and 
substituted “warning signal by appropriate 
light and by audible bell, siren or exhaust 


(1937,-¢: 407;.s#119 3 1955) ccmk aga 


from a distance not less than 1000 feet” for 
“audible signal by bell, siren or exhaust 
whistle” in that sentence, added the second 
sentence of subsection (a) and added sub- 
section (e). 

Applied in State v. Moses, 272 N.C. 509, 
158 S.E.2d 617 (1968). 


whistle, audible under normal conditions 


§ 20-158. Vehicles must stop and yield right-of-way at certain 
through highways.—(a) The Board of Transportation, with reference to State 
highways, and local authorities, with reference to highways under their juris- 
diction, are hereby authorized to designate main traveled or through highways 
by erecting at the entrance thereto from intersecting highways signs notifying 
drivers of vehicles to come to full stop before entering or crossing such designated 
highway, and whenever any such signs have been so erected it shall be unlawful 
for the driver of any vehicle to fail to stop in obedience thereto and yield the 
right-of-way to vehicles operating on the designated main traveled or through 
highway and approaching said intersection. No failure so to stop, however, shall 
be considered contributory negligence per se in any action at law for injury to 
person or property; but the facts relating to such failure to stop may be con- 
sidered with the other facts in the case in determining whether the plaintiff in 


such action was guilty of contributory negligence. 


Editor’s Note.— 

The 1973 amendment, effective July 1, 
1973, substituted “Board of Transportation” 
for “State Highway Commission” near the 
beginning of subsection (a). 

As the rest of the section was not 
changed by the amendment, only subsec- 
tion (a) is set out. 

This section applies to a “T” intersec- 
tion. Dawson v. Jennette, 278 N.C. 438, 180 
5.20 121 (1971). 

With reference to the right-of-way as 
between two vehicles approaching and en- 
tering an intersection, the law of this State 
makes no distinction between a “T” inter- 
section and one at which the two highways 
cross each other completely. Dawson v. 
Jennette, 278 N.C. 438, 180 S.F.2d 121 
(1971). 

The erection of stop signs, etc.— 

In accord with original. See Payne v. 
Lowe, 2 N.C. App. 369, 163 S.E.2d 74 
(1968). 

Where Stop Sign Has Been Removed, 
etc. 

Where the driver of the vehicle on the 
highway, which a stop sign had designated 
as the dominant highway, knew that the 
stop sign had been so erected but did not 
know of its disappearance or removal, and 


the driver of the vehicle on the other high- 
way, which the stop sign had designated as 
the servient highway, did not know there 
had ever been such a stop sign erected at 
the intersection, and he approached the in- 
tersection from the right of the other 
driver, the removal of the stop sign would 
not take away the right of the driver of 
the vehicle on the highway, designated by 
the sign as the dominant highway, to treat 
it as such and to proceed into the inter- 
section on the assumption that the other 
vehicle approaching from the right would 
yield the right-of-way to him. The respon- 
sibility of the driver of the vehicle on the 
highway, designated by the sign as the 
servient highway, but who did not know it 
had ever been so designated, must be 
judged in the light of conditions confront- 
ing him, namely, an unmarked intersection 
at which the other vehicle was approaching 
from his left. Dawson v. Jennette, 278 N.C. 
438, 180 S.E.2d 121 (1971). 

Failure to Stop at Intersection Not, 
etc.— 

A violation of this section is not negli- 
gence per se. State v. Williams, 3 N.C. 
App. 463, 165 S.E.2d 52 (1969). 

Duty of Motorist before Starting, etc.— 

This section requires the driver to re- 
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main in a private road until he ascertains, 
by proper lookout, that he can enter the 
main highway in safety to himself and to 
others on the highway. Warren v. Lewis, 
273 N.C. 457, 160 S.E.2d 305 (1968). 

The driver along the servient highway is 
not required to anticipate that a driver on 
the dominant highway will travel at ex- 
cessive speed or fail to observe the rules 
of the road applicable to him. Farmer v. 
Reynolds, 4 N.C. App. 554, 167 S.E.2d 480 
(1969). 

This section not only requires the driver 
on a servient highway to stop, but such 
driver is further required to exercise due 
care to see that he may enter or cross the 
dominant highway or street in safety be- 
fore entering thereon. This interpretation 
incorporates the requirements obtained in 
§ 20-154, that the motorist must see that 
such movement can be made in safety. 
Kanoy v. Hinshaw, 273 N.C. 418, 160 
S.E.2d 296 (1968). 

A driver along a servient street is re- 
quired, in compliance with this section, to 
bring his vehicle to a stop in obedience to 
a stop sign lawfully erected, and not to 
proceed into an intersection with the domi- 
nant highway until, in the exercise of due 
care, he can determine that he can do so 
with reasonable assurance of safety. Todd 
v. Shipman, 12°>N-G. App. 650;°184S.E..2d 
403 (1971). 

Right-of-Way.— 

Where the driver on the servient street 
is already in the intersection before the 
vehicle approaching on the dominant street 
is near enough to the intersection to consti- 
tute an immediate hazard, the driver on the 
servient street has the right-of-way. Far- 
mer v. Reynolds, 4 N.C. App. 554, 167 
S.E.2d 480 (1969); Todd v. Shipman, 12 
N.C. App. 650, 184 S.E.2d 403 (1971). 

The fact a motorist on a servient road 
reaches the intersection a hairsbreadth 
ahead of one on the dominant highway 
does not give him the right to proceed. 
It is his duty to stop and yield the right- 
of-way unless the motorist on the domi- 
nant highway is a sufficient distance from 
the intersection to warrant the assumption 
that he can cross in safety before the other 
vehicle, operated at a reasonable speed, 
reaches the crossing. Farmer v. Reynolds, 
4 N.C. App. 554, 167 S.E.2d 480 (1969). 

The right of one starting from, etc.— 

In accord with original. See Raper v. 
Byrum, 265 N.C. 269, 144 S.E.2d 38 (1965). 

Duty of Driver, etc.— 

In accord with 1st paragraph in original. 
See Raper v. Byrum, 265 N.C. 269, 144 
S.E.2d 38 (1965); Murrell v. Jennings, 15 
N.C. App. 658, 190 S.E.2d 686 (1972). 
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Even though a driver has the right-of- 
way at an intersection, it is incumbent up- 
on him, in approaching and traversing the 
intersection, to drive at a speed no greater 
than is reasonable under the conditions 
then existing, to keep his vehicle under 
control, to keep a reasonably careful look- 
out and to take such action as a reasonably 
prudent person would take to avoid colli- 
sion when the danger of one is discovered 
or should have been discovered. Dawson 
v. Jennette, 278 N.C. 438, 180 §.E.2d 121 
(1971). 

Proximate Cause, etc.— 

It is not enough for the plaintiff to show 
that defendant was negligent in driving at 
an excessive speed, in failing to reduce his 
speed as he approached and entered the 
intersection, or in failing to maintain a 
reasonable and proper lookout. The bur- 
den is also upon the plaintiff to prove that 
such negligence by the defendant was one 
of the proximate causes of the collision and 
of his intestate’s death. Raper v. Byrum, 
265 N.C. 269, 144 S.F.2d 38 (1965). 

Right to Assume That Automobile, 
etc.— 

In accord with 1st paragraph in original. 
See Raper v. Byrum, 265 N.C. 269, 144 
S.E.2d 38 (1965); Moore v. Hales, 266 N.C. 
482, 146 S.F.2d 385 (1966). 


It is reasonable for the operator of an 
automobile, traveling upon a designated 
main traveled or through highway and ap- 
proaching an intersecting highway, to as- 
sume until the last moment that a motorist 
on the servient highway who has actually 
stopped in obedience to the stop sign will 
yield the right-of-way to him and will not 
enter the intersection until he has passed 
through it. Raper v. Byrum, 265 N.C. 269, 
144 §.E.2d 38 (1965). 


Nothing else appearing, the driver of a 
vehicle having the right-of-way at an in- 
tersection jis entitled to assume and to act, 
until the last moment, on the assumption 
that the driver of another vehicle, ap- 
proaching the intersection, will recognize 
his right-of-way and will stop or reduce his 
speed sufficiently to permit him to pass 
through the intersection in safety. Dawson 
v. Jennette, 278 N.C. 438, 180 S.E.2d 121 
(1971). 

Ordinary Care Required of Motorists at 
Intersections. The duties of motorists, 
both those on dominant and those on 
servient highways, when approaching, 
entering or traversing intersections require 
that each driver exercise ordinary care 
under the particular circumstances in 
which he finds himself and that the failure 
to do so can constitute actionable negli- 
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gence where injury results. Murrell v. 
Jennings, 15 N.C. App. 658, 190 S.E.2d 
686 (1972). 


Evidence of Negligence and Proximate 
Cause.— Where plaintiff's intestate brought 
his automobile to a stop at a point where 
he had an unobstructed view of the defen- 
dants’ automobile approaching on the dom- 
inant highway, and he resumed his prog- 
ress into the intersection at a very slow 
rate of speed when the defendants’ automo- 
bile was so near to the intersection and 
moving at such a speed that in the exercise 
of reasonable prudence he should have 
seen that he could not cross in safety, his 
entry into the intersection in this manner 
and under these conditions was negligence 
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and was one of the proximate causes of 
the collision and of his death, if not the 
sole proximate cause thereof. Raper v. 
Byrum, 265 N.C. 269, 144 S.E.2d 38 
(1965). 

Section 20-155 Applicable Where There 
Is Compliance with Subsection (a) of This 
Section.— Where at the time they were 
struck, defendants had fully complied with 
subsection (a) of this section, § 20-155(b) 
was then applicable. Todd v. Shipman, 12 
N.C. App. 650, 184 S.E.2d 403 (1971). 


Applied in Douglas v. Booth, 6 N.C. 
App. 156, 169 S.F.2d 492 (1969); Gregor v. 
Willis, 8 N.C. App. 538, 174 S.E.2d 702 
(1970). 


§ 20-158.1. Erection of ‘“‘yield right-of-way’’ signs._-The Board of 


Transportation, with reference to State highways, and cities and towns with 
reference to highways and streets under their jurisdiction, are authorized to 
designate main traveled or through highways and streets by erecting at the en- 
trance thereto from intersecting highways or streets, signs notifying drivers of 
vehicles to yield the right-of-way to drivers of vehicles approaching the intersec- 
tion on the main traveled or through highway. Notwithstanding any other pro- 
visions of this Chapter, except G.S. 20-156, whenever any such yield right-of-way 
signs have been so erected, it shall be unlawful for the driver of any vehicle 
to enter or cross such main traveled or through highway or street unless he 
shall first slow down and yield the right-of-way to any vehicle in movement on 
the main traveled or through highway or street which is approaching so as to 
arrive at the intersection at approximately the same time as the vehicle entering 
the main traveled or through highway or street. No failure to so yield the right- 
of-way shall be considered negligence or contributory negligence per se in any 
action at law for injury to person or property, but the facts relating to such fail- 
ure to yield the right-of-way may be considered with the other facts in the case 
in determining whether either party in such action was guilty of negligence or 
contributory negligence. Any person violating the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction shall be fined not more than 
ten dollars ($10.00) or imprisoned for not more than 10 days, (1955, c. 295; 
1957-ferG5 18) 11-1973, 507;'s. 5.) 


Editor’s Note.— The 1973 amendment, 
effective July 1, 1973, substituted ‘Board 
of Transportation” for “State Highway 
Commission” in the first sentence. 

Duty of Driver along Servient Highway. 
—The driver along the servient highway 
is not required to anticipate that a driver 
on the dominant highway will travel at ex- 
cessive speed or fail to observe the rules of 
the road applicable to him. Farmer v. Rey- 
nolds, 4 N.C. App. 554, 167 S.E.2d 480 
(1969). 

The fact a motorist on a servient road 
reaches the intersection a hairsbreath 
ahead of one on the dominant highway 
does not give him the right to proceed. It 
is his duty to stop and yield the right-of- 


way unless the motorist on the dominant 
highway is a sufficient distance from the 
intersection to warrant the assumption that 
he can cross in safety before the other ve- 
hicle, operated at a reasonable speed, 
reaches the crossing. Farmer vy. Reynolds, 
4 N.C. App. 554, 167 S.E.2d 480 (1969). 

Where the driver on the servient street 
is already in the intersection before the 
vehicle approaching on the dominant street 
is near enough the intersection to consti- 
tute an immediate hazard, the driver on the 
servient street has the right-of-way. Far- 
mer v. Reynolds, 4 N.C. App. 554, 167 
S.E.2d 480 (1969). 

Cited in Hathcock v. Lowder, 16 N.C. 
App. 255, 192 S.E.2d 124 (1972). 


§ 20-161. Stopping on highway prohibited; warning signals; re- 
moval of vehicles from public highway.—(a) No person shall park or leave 
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standing any vehicle, whether attended or unattended, upon the paved or main 
traveled portion of any highway or highway bridge unless the vehicle is disabled 
to such an extent that it is impossible to avoid stopping and temporarily leaving 
the vehicle upon the paved or main traveled portion of the highway or highway 
bridge. 

(b) No person shall park or leave standing any vehicle upon the shoulder of a 
public highway uniess the vehicle can be clearly seen by approaching drivers from 
a distance of 200 feet in both directions and does not obstruct the normal move- 
ment of traffic. 


(c) The operator of any truck, trailer or semitrailer which is disabled upon any 
portion of the highway shall display warning signals not less than 200 feet in the 
front and rear of the vehicle. During daylight hours, such warning signals shall 
consist of red flags. During hours of darkness, such warning signals shall consist 
of red flares or reflectors of a type approved by the Commissioner of Motor Ve- 
hicles. Such warning signals shall be displayed as long as the vehicle is disabled. 

(d) The owner of any vehicle parked or left standing wholly or partially upon 
the paved or main traveled portion of a public highway or highway bridge shall 
be deemed to have appointed any investigating law-enforcement officer his agent 
for the purpose of removing the vehicle to the shoulder of the highway when the 
removal is, in the judgment of the officer, practicable and consistent with subsec- 
tion (b) above. 

(e) When any vehicle is parked or left standing upon the right-of-way of a 
public highway for a period of 48 hours or more, the owner shall be deemed to 
have appointed any investigating law-enforcement officer his agent for the purpose 
of arranging for the transportation and safe storage of such vehicle and such in- 
vestigating law-enforcement officer shall be deemed a legal possessor of the motor 
vehicle within the meaning of that term as it appears in G.S. 44A-2(d). (1937, c. 
40/7 SPIZS Oo aCe l6an smelt 1971, cx 294 9sa 16) 

Editor’s Note.—The 1971 ae ere re- 
wrote this section. 

This section has no reference, etc.— 


subsection (a), are synonymous, and 
neither term includes a mere temporary 
or momentary stoppage on the highway 


A mere temporary or momentary stop- 
page on the highway when there is no in- 
tent to break the continuity of the travel 
is not “parking” or “leave standing” as 
used in this section. Wilson v. Lee, 1 N.C. 
App. 119, 160 S.E.2d 107 (1968). 

This section does not apply to the driver 
of a disabled passenger vehicle. Exum v. 
Boyles, 272 N.C. 567, 158 S.E.2d 845 
(1968). 

This section is inapplicable to a motor 
vehicle, etc.— 

In accord with original. 
Williams, 
(1965). 

Exemption for Police WVehicles.—Erec- 
tion of some type of roadblock, whether 
stationary or running, may be the only 
practical method of stopping a determined 
and reckless lawbreaker. Under such cir- 
cumstances exemption for police vehicles 
from this section (in case of a stationary 
roadblock) or from § 20-151 (in case of a 
running roadblock), may be reasonably im- 
plied. Collins v. Christenberry, 6 N.C. App. 
504, 170 §.E.2d 515 (1969). 

The word “park,” etc.— 

“Park” and “leave standing,’ as used in 


See Pardon v. 
265 N.C. 539, 144 S.E.2d 607 


for a necessary purpose when there is no 
intent to break the continuity of the travel. 
Faison v. T & S Trucking Co., 266 N.C. 
383, 146 S.E.2d 450 (1966). 


This section requires that no part of a 
parked vehicle be left protruding into the 
traveled portion of the highway when there 
is ample room and it is practicable to park 
the entire vehicle off the traveled portion 
of the highway. Sharpe v. Hanline, 265 
N.C. 502, 144 S.E.2d 574 (1965). 


One stopping an automobile on the high- 
way should use ordinary care to prevent a 
collision with other vehicles operating 
thereon. Saunders v. Warren, 267 N.C. 
735, 149 S.E.2d 19 (1966). 


The operator of a standing or parked 
vehicle which constitutes a source of dan- 
ger to other users of the highway is gen- 
erally bound to exercise ordinary or rea- 
sonable care to give adequate warning or 
notice to approaching traffic of the pres- 
ence of the standing vehicle, and such duty 
exists irrespective of the reason for stop- 
ping the vehicle on the highway. So the 
driver of the stopped vehicle must take 
such precautions as would reasonably be 
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calculated to prevent injury, whether by 
the use of lights, flags, guards, or other 
practical means, and failing to give such 
warning may constitute negligence. Saun- 
ders v. Warren, 267 N.C. 735, 149 S.E.2d 
19 (1966). 

A motorist stopping on a pronounced 
curve should anticipate that a following 
motorist will have an obstructed view of 
the highway ahead. Saunders v. Warren, 
267 N.C. 735, 149 S.E.2d 19 (1966). 

But Obligation to Light Vehicle, etc.— 

Whether defendants violated this sec- 
tion has no bearing upon their obligations 
in respect of lighting equipment and lights 
imposed by §§ 20-129 and 20-134. Faison v. 
T & S Trucking Co., 266 N.C. 383, 146 
S.E.2d 450 (1966). 

The parking of a car on the hard sur- 
face, etc.— 

In accord with original. See Sharpe v. 
Hanline, 265 N.C. 502, 144 S.E.2d 574 
(1965). 

Stopping to Receive or Discharge Pas- 
senger Does Not Necessarily Constitute 
Negligence.—The mere fact that a driver 
stops his vehicle on the traveled portion of 
a highway for the purpose of receiving or 
discharging a passenger, nothing else ap- 
pearing, does not constitute negligence. 
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Strickland v. Powell, 10 N.C. App. 225, 178 
S.E.2d 136 (1970). 

Evidence Making Out Prima Facie Case 
of Actionable Negligence.—Evidence that 
defendants left a wrecker standing on the 
highway in such manner that the wrecker, 
and the cable attached, blocked the entire 
highway, that the existing circumstances 
affected visibility of the cable, that no 
meaningful warning was given that the 
highway was completely obstructed, and 
that traffic, to avoid collision, would have 
to come to a complete stop, makes out a 
prima facie case of actionable negligence 
on the part of defendants. Montford v. Gil- 
bhaar, 265 N.C. 389, 144 S.E.2d 31 (1965). 

Applied in Coleman v. Burris, 265 N.C. 
404, 144 S.B.2d 241 (1965); Williams v. 
Hall, 1 N.C. App. 508, 162 S.E.2d 84 
(1968); Staples v. Carter, 5 N.C. App. 264, 
168 S.E.2d 240 (1969); Grimes v. Gibert, 
6 N.C. App. 304, 170 S.E.2d 65 (1969). 

Quoted in Lienthall v. Glass, 2 N.C. 
App. 65, 162 S.E.2d 596 (1968). 

Stated in Puryear v. Cooper, 2 N.C. App. 
517, 163 S.E.2d 299 (1968). 

Cited in Choate Motor Co. v. Gray, 5 
N.C. App. 643, 169 S.E.2d 77 (1969); At- 
kins v. Moye, 277 N.C. 179, 176 S.E.2d 789 
(1970). 


§ 20-161.1. Regulation of night parking on highways. 


Hazard against Which Section Directed. 
—This section is directed against the haz- 
ard of bright lights on standing vehicles 
facing oncoming traffic at night. Lienthall 
v. Glass, 2 N.C. App. 65, 162 S.E.2d 596 
(1968). 


Applied in Staples v. Carter, 5 N.C. App. 
264, 168 S.E.2d 240 (1969); Tharpe v. 
Brewer, 7 N.C. App. 432, 172 S.E.2d 919 
(1970). 


20-162.2. Removal of unauthorized vehicles from private lots.— 


(a) It shall be unlawful for any person other than the owner or lessee of a pri- 
vately owned or leased parking space to park a motor or other vehicle in such 
private parking space without the express permission of the owner or lessee of 
such space; provided, that such private parking lot be clearly designated as such 
by a sign no smaller than 24 inches by 24 inches prominently displayed at the 
entrance thereto and the parking spaces within the lot be clearly marked by signs 
setting forth the name of each individual lessee or owner; a vehicle parked in a 
privately owned parking space in violation of this section may be removed from 
such space upon the written request of the parking space owner or lessee to a 
place of storage and the registered owner of such motor vehicle shall become lia- 
ble for removal and storage charges. No person shall be held to answer in any 
civil or criminal action to any owner, lienholder or other person legally entitled to 
the possession of any motor vehicle removed from such lot pursuant to this sec- 
tion except where such motor vehicle is willfully, maliciously or negligently dam- 
aged in the removal from aforesaid space to place of storage. 


(b) Any person violating any of the provisions of this section shall be guilty 
of a misdemeanor and upon conviction shall be fined not more than ten dollars 
($10.00) in the discretion of the court. 


(c) This section shall apply only to the Counties of Craven, Gaston, Guilford, 
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New Hanover, Orange, Robeson, Wake, Wilson. (1969, cc. 173, 288; 1971, c. 986; 
1973, c. 183.) 

Editor’s Note.—Session Laws 1969, ce. to the list of counties in subsection (c). 
288, added Wilson to the list of counties The 1973 amendment added Gaston to 
in subsection (c). the list of counties in subsection (c). 

The 1971 amendment added “Guilford” 


§ 20-162.3. Removal of unauthorized vehicles from gasoline service 
station premises.—(a) No motor vehicle shall be left for more than 48 hours 
upon the premises of any gasoline service station without the consent of the owner 
or operator of the service station. 

(b) The registered owner of any motor vehicle left unattended upon the prem- 
ises of a service station in violation of subsection (a) shall be given notice by the 
owner or operator of said station of said violation. The notice given shall be by 
certified mail return receipt requested addressed to the registered owner of the 
motor vehicle. , 

(c) Upon the expiration of 10 days from the return of the receipt showing that 
the notice was received by the addressee, such vehicle left on the premises of a ser- 
vice station in violation of this section may be removed from the station premises 
to a place of storage and the registered owner of such vehicle shall become liable 
for the reasonable removal and storage charges and the vehicle subject to the 
storage lien created by G.S. 44A-1 et seq. No person shall be held to answer in 
any civil or criminal action to any owner, lienholder or other person legally en- 
titled to the possession of any vehicle removed from such station premises pursuant 
to this section except where such vehicle is willfully or maliciously damaged in 
the removal from such station premises to place of storage. 

(d) In the alternative, the station owner or operator may charge for storage, 
assert a lien, and dispose of the vehicle under the terms of G.S. 44A-4(b) through 
(g). The proceeds from the sale of the vehicle shall be disbursed as provided in 
G.S. 44A-5. (1971, c. 1220.) 


§ 20-163. Motor vehicle left unattended; brakes to be set and en- 
gine stopped. 

Violation of this section, etc.— the statute expressly provides otherwise. 

The violation of this section and other McCall v. Dixie Cartage & Warehousing, 
safety statutes is negligence per se, unless Inc., 272 N.C. 190, 158 S.E.2d 72 (1967). 


§ 20-165.1. One-way traffic. — In all cases where the Board of Trans- 
portation has heretofore, or may hereafter lawfully designate any highway or 
other separate roadway, under its jurisdiction for one-way traffic and shall erect 
appropriate signs giving notice thereof, it shall be unlawful for any person to 
willfully drive or operate any vehicle on said highway or roadway except in the 
direction so indicated by said signs. Any person violating the provisions of this 
section shall be guilty of a misdemeanor and upon conviction shall be fined not 
more than fifty dollars ($50.00) or imprisoned for not more than 30 days. (1957, 
calls 7219735. cia 7 eens) 

Editor’s Note.— for “State Highway Commission” in the 
The 1973 amendment, effective July 1, first sentence. 
1973, substituted “Board of Transportation’”’ 


§ 20-166. Duty to stop in event of accident or collision; furnishing 
information or assistance to injured person, etc.; persons assisting ex- 
empt from civil liability. 

(b) The driver of any vehicle involved in an accident or collision resulting in 
damage to property and in which there is not involved injury or death of any 
person shall immediately stop his vehicle at the scene of the accident or collision 
and shall give his name, address, operator’s or chauffeur’s license number and the 
registration number of his vehicle to the driver or occupants of any other vehicle 
involved in the accident or collision or to any person whose property is damaged 
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in the accident or collision; provided that if the damaged property is a parked 
and unattended vehicle and the name and location of the owner is not known to 
or readily ascertainable by the driver of the responsible vehicle, the said driver 
shall furnish the information required by this subsection to the nearest available 
peace officer, or, in the alternative, and provided he thereafter within 48 hours 
fully complies with G.S. 20-166.1(c), shall immediately place a paper-writing 
containing said information in a conspicuous place upon or in the damaged vehicle 
and, provided that if the damaged property is a guard rail, utility pole, or other 
fixed object owned by the Board of Transportation, a public utility, or other 
public service corporation to which report cannot readily be made at the scene, 
it shall be sufficient if the responsible driver shall furnish the information required 
to the nearest peace officer or make written report thereof containing said infor- 
mation by U.S. certified mail, return receipt requested, to the N.C. Department 
of Motor Vehicles within five days following said collision. Any person violating 
the provisions of this subsection shall be guilty of a misdemeanor and fined or 
imprisoned for a period of not more than two years, or both, in the discretion of 


the court. 


(1967, c. 445; 1971, c. 958, s. 1; 1973, c. 507, s. 5.) 


Editor’s Note.— 

The 1967 amendment inserted “for a 
period of not more than two years” in the 
last sentence of subsection (b). 

The 1971 amendment, effective July 1, 
1971, rewrote the proviso in the first sen- 
tence of subsection (b). 

The 1973 amendment, effective July 1, 
1973, substituted “Board of Transportation” 
for “State Highway Commission” in the 
first sentence of subsection (b). 

As the rest of the section was not 
changed by the amendments, only subsec- 
tion (b) is set out. 

For note on North Carolina’s “Good 
Samaritan” statute, see 44 N.C.L. Rev. 508 
(1966). 


For note on duty of tort-feasor and of 
innocent participant to render aid to acci- 
dent victim, see 6 Wake Forest Intra. L. 
Rev. 537 (1970). 


The misdemeanor described in subsec- 
tion (b) is not a lesser included offense of 
the crime described in subsection (c) of 
this section; therefore, in a prosecution for 
a violation of subsection (c), a trial court 
does not err in failing to instruct the jury 
on the offense defined in subsection (b). 
State v. Chavis, 9 N.C. App. 430, 176 
S.E.2d 388 (1970). 


Driver Must Stop at Scene, etc.— 

This section requires the driver of a ve- 
hicle, involved in an accident or collision 
resulting in injury or death to any person, 
to stop, render reasonable assistance and 
give certain specified information to the 
occupant or driver of the vehicle collided 
with. Branch v. Dempsey, 265 N.C. 733, 
145 $.E.2d 395 (1965). 

Failure of Warrant to Set Out Descrip- 
tion or Name of Owner of Property Dam- 
aged.—In a prosecution under this section, 


charging defendant with failing to stop his 
automobile after an accident resulting in 
property damage, the fact that the warrant 
failed to set out any description of the 
property damaged other than the word 
“automobile” and failed to state the name 
of the owner is not fatal. State v. Crutch- 
field, 5 N.C. App. 586, 169 S.E.2d 43 (1969). 

What State Must Prove, etc. 

The burden is on the State to satisfy 
beyond a reasonable doubt that a defen- 
dant violated every element of a crime 
charged under subsection (c) of this sec- 
tion. State v. Chavis, 9 N.C. App. 430, 176 
S.E.2d 388 (1970). 


Knowledge of Accident, etc.— 

Knowledge by a motorist that he had 
struck a pedestrian is an essential element 
of the offense of failing to stop and give 
such pedestrian aid. State v. Glover, 270 
N.C. 319, 154 S.E.2d 305 (1967). 

Personal injury or death is a necessary 
element of the offense envisioned by this 
section. State v. Crutchfield, 5 N.C. App. 
586, 169 S.E.2d 43 (1969). 


Whether Injury Sustained Is Matter for 
Jury.—Whether a person received personal 
injuries in an accident within the meaning 
of this section is a matter for determina- 
tion by the jury. State v. Chavis, 9 N.C. 
App. 430, 176 S.E.2d 388 (1970). 

Section does not require statement by 
driver as to how he was driving or what 
caused the collision. Branch v. Dempsey, 
265 N.C. 733, 145 S.E.2d 395 (1965). 

Evidence held sufficient to support 
charge of failing to stop an automobile 
after an accident resulting in death of a 
person. State v. Massey, 271 N.C. 555, 157 
S.E.2d 150 (1967). 


Applied in State v. Harrelson, 265 N.C. 
589, 144 S.E.2d 650 (1965); State v. Mohr- 
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mann, 265 N.C. 594, 144 S$.E.2d 645 (1965); 
State v. Moses, 272 N.C. 509, 158 S.E.2d 
617 (1968); State v. Markham, 5 N.C. App. 


391, 168 S.E.2d 49 (1969); State v. Alston, 
6 N.C. App. 200, 169 S.E.2d 520 (1969). 


§ 20-166.1. Reports and investigations required in event of colli- 
sion.—(a) The driver of a vehicle involved in a collision resulting in injury to 
or death of any person or total property damage to an apparent extent of two 
hundred dollars ($200.00) or more shall immediately, by the quickest means of 
communication, give notice of the collision to the local police department if the 
collision occurs within a municipality, or to the office of the sheriff or other quali- 
fied rural police of the county wherein the collision occurred. 


(b) The driver of any vehicle involved in a collision resulting in injury to 
or death of any person or total property damage to an apparent extent of two 
hundred dollars ($200.00) or more, shall, within five days after the collision, 
forward a written report of the collision to the Department. 


(c) Notwithstanding any other provisions of this section, the driver of any 
motor vehicle which collides with another motor vehicle left parked or unattended 
on any street or highway of this State shall within 48 hours report the collision 
to the owner of such parked or unattended motor vehicle. Such report shall include 
the time, date and place of the collision, the driver’s name, address, operator’s or 
chauffeur’s license number and the registration number of the vehicle being op- 
erated by the driver at the time of the collision, and such report may be oral or 
in writing. Such written report must be transmitted to the current address of 
the owner of the parked or unattended vehicle by United States certified mail, 
return receipt requested and a copy of such report shall be transmitted to the 
North Carolina Department of Motor Vehicles. 

No report, oral or written, made pursuant to this Article shall be competent in 
any civil action except to establish identity of the person operating the moving ve- 
hicle at the time of the collision referred to therein. 

Any person who violates this subsection is guilty of a misdemeanor and shall 
be punishable by fine or imprisonment, or both, in the discretion of the court. 

(1971 cobb cusbomst ule cavomussee. 0.) 


Editor’s Note.— 

The first 1971 amendment, effective July 
1, 1971, substituted “five days” for 
“twenty-four hours” in subsection (b). 


The second 1971 amendment, effective 
July 1, 1971, substituted “two hundred dol- 
lars ($200.00)” for ‘fone hundred dollars 
($100.00) in subsections (a) and (b) and 
deleted, following “within a municipality,” 
in subsection (a), “or if the collision oc- 
curs outside of the municipality to the 
nearest station of the State Highway Pa- 
trol 


The third 1971 amendment, effective 
July 1, 1971, in subsection (c), substituted 
“within 48 hours” for “immediately” in the 
first sentence of the first paragraph, added 
the last sentence of that paragraph, and 
rewrote the second paragraph. 

As the rest of the section was not 
changed by the amendments, only subsec- 
tions (a), (b) and (c) are set out. 

Section Imposes Duties on Driver, Not 
Owner.—The duties imposed by this sec- 
tion are duties which the law imposes up- 


on the driver, not upon the owner. Branch 
v. Dempsey, 265 N.C. 733, 145 §.E.2d 395 
(1965). 

Requirements of Section.—This section 
requires the driver of any vehicle involved 
in a collision, resulting in injury or death 
of any person, to give notice of the colli- 
sion to police officers and within twenty- 
four hours to make a written report to the 
Department of Motor Vehicles upon a 
form supplied by it. Branch v. Dempsey. 
265 N.C. 733, 145 S.E.2d 395 (1965). 


No Statement Required.—This section 
contains no provision requiring a driver 
involved in a collision which must be re- 
ported to make any statement to the off- 
cer. Branch v. Dempsey, 265 N.C. 733, 145 
S.E.2d 395 (1965). 


Duty Imposed by Subsection (e).—Sub- 
section (e) of this section makes it the 
duty of the State Highway Patrol to in- 
vestigate all collisions required to be re- 
ported to it by this section, and requires 
the investigating officer to make his report 
in writing to the Motor Vehicle Depart- 
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Stated in Forrester v. Garrett, 280 N.C. 
117, 184 S.E.2d 858 (1971). 


ment, which report is open to inspection by 
the public. Branch v. Dempsey, 265 N.C. 
733, 145 S.E.2d 395 (1965). 

Applied in Marks v. Thompson, 282 N.C. 
174, 192 S.E.2d 311 (1972). 


§ 20-169. Powers of local authorities. — Local authorities, except as 
expressly authorized by G.S. 20-141 and G.S. 20-158, shall have no power or au- 
thority to alter any speed limitations declared in this Article or to enact or enforce 
any rules or regulations contrary to the provisions of this Article, except that local 
authorities shall have power to provide by ordinances for the regulation of traf- 
fic by means of traffic or semaphores or other signaling devices on any portion 
of the highway where traffic is heavy or continuous and may prohibit other than 
one-way traffic upon certain highways, and may regulate the use of the highways 
by processions or assemblages and except that local authorities shall have the 
power to regulate the speed of vehicles on highways in public parks, but signs 
shall be erected giving notices of such special limits and regulations. Signaling 
devices of a stop light nature erected pursuant to this section and which emit 
alternate red and green lights shall be so arranged and placed that the red light 
shall appear at the top and the green light shall appear at the bottom of the sig- 
naling unit. Provided, that all traffic signs, signals, markings, islands, and all other 
traffic control devices installed or erected on streets or highways on the State 
highway system within the corporate limits of a municipality shall be subject to 
the approval of the Board of Transportation and be installed or erected in sub- 
stantial conformance with the specifications set forth in the Manual on Uniform 
Traffic Control Devices for Streets and Highways, or any subsequent revisions 
of the same, published by the United States Department of Commerce, Bureau 
of Public Roads and dated June, 1961. Provided further that the Board of Trans- 
portation is authorized and directed to assume the cost of installing and erecting 
such traffic control devices provided the same are installed and erected with the 
approval of the Board of Transportation and in conformity with this section, and 
the Board of Transportation is authorized and directed to assume the costs of 
altering existing traffic control devices on the State highway system to conform 
to the said specifications set out above. (1937, c. 407, s. 131; 1949, c. 947, s. 2; 
yoo meetieee 2 1900,-C. 559-1973, c. 507, s. 5.) 
Editor’s Note.— Cited in Rogers v. Rogers, 2 N.C. App. 
The 1973 amendment, effective July 1, 668, 163 S.E.2d 645 (1968). 

1973, substituted “Board of Transportation” 

for “State Highway Commission” in four 

places. 


§ 20-171. Traffic laws apply to 
animal-drawn vehicles. 


persons riding animals or driving 


The requirement that a person entering 
a public highway from a private road or 
drive must yield the right-of-way to vehi- 
cles on the public highway applies to a 


person riding an animal as well as to a 
person driving a motor vehicle. Watson v. 
Stallings, 270 N.C. 187, 154 S.E.2d 308 
(1967). 


Part 11. Pedestrians’ Rights and Duties. 
§ 20-172. Pedestrians subject to traffic control signals. 


A pedestrian at a crosswalk acquires no 
additional rights against a red traffic light. 
Wagoner v. Butcher, 6 N.C. App. 221, 170 
S.E.2d 151 (1969). 

Rights of Pedestrians Proceeding in Ac- 
cord with Lights Not Impaired.—The leg- 
islature did not intend that the provisions 
subjecting pedestrians to traffic lights 


would impair their rights as pedestrians 
proceeding in accord with such lights. 
Wagoner v. Butcher, 6 N.C. App. 221, 170 
S.E.2d 151 (1969). 

Party Having Green Light Has Superior 
Right. — Although one party may be a 
motorist and the other a pedestrian who- 
ever has the green light has the superior 
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right to traverse the intersection and to 
assume that the other will recognize it and 
conduct himself accordingly. Wagoner v. 
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Butcher, 6 N.C. App. 221, 170 S.E.2d 151 
(1969). 


§ 20-173. Pedestrians’ right-of-way at crosswalks. 


The term “unmarked crosswalk at an 
intersection,” as used in subsection (a) of 
this section and § 20-174 (a) means that 
area within an intersection which also lies 
within the lateral boundaries of a sidewalk 
projected across the intersection. Anderson 
v. Carter, 272 N.C. 426, 158 S.E.2d 607 
(1968); Bowen v. Gardner, 3 N.C. App. 
529, 165 S.E.2d 545 (1969); Wagoner v. 
Butcher, 6 N.C. App. 221, 170 S.E.2d 151 
(1969); Downs v. Watson, 8 N.C. App. 13, 
173 S.E.2d 556 (1970). 

This section extends right-of-way to a 
pedestrian within “an unmarked crosswalk 
at an intersection.” The focus is not on the 
lines but on the proximity to an intersec- 
tion which is a place a motorist should 
expect pedestrians will have to cross and 
should yield to them. Wagoner v. Butcher, 
6 N.C. App. 221, 170 S.E.2d 151 (1969). 

A right-of-way is not absolute and even 
a pedestrian with the right-of-way must 
exercise ordinary care for her own safety. 
Wagoner v. Butcher, 6 N.C. App. 221, 170 
S.E.2d 151 (1969). 

But where the pedestrian has the right- 
of-way, he is not required to anticipate 
negligence on the part of others. Wagoner 
v. ‘Butcher,’ 6° NiC;‘App.-/221; 170), S.E.2d 
151 (1969). 

To a pedestrian the right-of-way means 
that he has the right to continue in his 
direction of travel without anticipating 
negligence on the part of motorists. Un- 
less the circumstances are sufficient to give 
him notice to. the contrary, he may act 
upon the assumption, even to the last mo- 
ment, that motorists will recognize such a 
preferential right. Wagoner v. Butcher, 6 
N.C. App. 221, 170 S.E.2d 151 (1969). 

A pedestrian who has the right-of-way 
at a crosswalk may not be held to be con- 
tributorily negligent as a matter of law 
for failure to see an approaching vehicle or 
for failure to use ordinary care for his or 
her own safety. The pedestrian is not re- 
quired to anticipate negligence on the part 
of others. McCoy v. Dowdy, 16 N.C. App. 
242, 192 S.E.2d 81 (1972). 

And May Assume That Motorist Will 
Yield Right-of-Way.—A pedestrian is en- 
titled to assume and to act upon the as- 
sumption, even to the last moment, that an 
approaching motorist would yield the right- 
of-way in the absence of anything which 
gives or should have given notice to the 
contrary. Wagoner v. Butcher, 6 N.C. App. 
221, 170 S.E.2d 151 (1969). 


If a person is crossing in an unmarked 
crosswalk at an intersection, he is not re- 
quired to anticipate negligence on the part 
of others. In the absence of anything 
which gave or should have given notice to 
the contrary, he is entitled to assume and 
to act upon the assumption, even to the 
last moment, that others will observe and 
obey the statute which required them to 
yield the right-of-way. Bowen v. Gardner, 
275 N.C. 363, 168 S.E.2d 47 (1969). 

Effect of Traffic-Control Signal—Sub- 
section (a) of this section does not indi- 
cate a legislative intent to establish two 
mutually exclusive sets of rules to be ap- 
plied according to the mere presence or 
absence of a traffic light. Wagoner v. 
Butcher, 6 N.C. App. 221, 170 S.E.2d 151 
(1969). 

The right-of-way given a pedestrian by 
§ 20-155(c) at an intersection where there 
is no traffic-control signal is limited at an 
intersection where there is a traffic-control 
signal by subsection (a) of this section to 
the pedestrian having the right-of-way only 
when he is moving with the green light. 
Wagoner v. Butcher, 6 N.C. App. 221, 170 
S.E.2d 151 (1969). 

The injustice of holding that the legisla- 
ture intended in all events to impair the 
pedestrian’s right-of-way where the inter- 
section may be in some ways a controlled 
one is clear. If he had no right-of-way, the 
pedestrian faced with heavy turning traffic 
would not even be able to cross the street 
even though he had the green light. He 
would be “invited into a place of danger” 
every time he obeyed the green light only 
to find himself dodging or being hit by 
turning traffic. Wagoner v. Butcher, 6 
N.C. App. 221, 170 S.E.2d 151 (1969). 

Duty of Motorist to Yield Right-of-Way. 
—It is the duty of a motorist to yield the 
right-of-way to a pedestrian in an un- 
marked crosswalk at an _ intersection. 
Bowen v. Gardner, 3 N.C. App. 529, 165 
S.E.2d 545 (1969). 


Duty of Pedestrian to Yield Right-of- 
Way.—lIf the pedestrian elects to cross a 
street or a highway at a place which is not 
a marked crosswalk and not an unmarked 
crosswalk at an intersection, subsection (a) 
of this section and § 20-174 (a) require 
that he yield the right-of-way to vehicles. 
Anderson v. Carter, 272 N.C. 426, 158 
S.E.2d 607 (1968). 

Failure of Pedestrian to See Approach- 
ing Motorist. — Where the pedestrian had 
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the right-of-way afforded her by an inter- 
section crosswalk it was erroneous to find 
contributory negligence as a matter of law 
simply because she failed to see the de- 
fendant motorist approaching the intersec- 
tion. Wagoner v. Butcher, 6 N.C. App. 221, 
170 S.E.2d 151 (1969). 

Whether a pedestrian simply by failing 
to see the vehicle, failed to exercise due 
care is a jury question. The jury must de- 
termine whether the vehicle’s speed, prox- 
imity, or manner of operation would have 
put the pedestrian, had she seen it, on 
notice that the motorist did not intend to 
yield the right-of-way. Wagoner v. 
Butcher, 6 N.C. App. 221, 170 S.E.2d 151 
(1969). 
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Subsection (a) and § 20-174 (a) do not 
prohibit pedestrians from crossing streets 
or highways at places other than marked 
crosswalks or unmarked crosswalks at in- 
tersections. Anderson v. Carter, 272 N.C. 
426, 158 S.E.2d 607 (1968). 

Where gutter repair work and barricades 
prevented exit from the street within the 
crosswalk lines, it would be unreasonable 
and unjust for the Court of Appeals to say 
plaintiff forfeited her intersection crossing 
right-of-way by stepping a few feet outside 
the painted lines to skirt a barricade. Wag- 
oner v. Butcher, 6 N.C. -App. 221,) 170 
S.E.2d 151 (1969). 

Applied in Carter v. Murray, 7 N.C. App. 
171, 171 S.E.2d 810 (1970). 


§ 20-174. Crossing at other than crosswalks. 


Editor’s Note.—For article on proof of 
negligence in North Carolina, see 48 
N.C.L. Rev. 731 (1970). 

The pedestrian’s right-of-way is limited 
by this section. Wagoner v. Butcher, 6 
N.C. App. 221, 170 S.E.2d 151 (1969). 

The term “unmarked crosswalk at an in- 
tersection,” as used in § 20-173 (a) and 
subsection (a) of this section means that 
area within an intersection which also lies 
within the lateral boundaries of a sidewalk 
projected across the intersection. Anderson 
v. Carter, 272 N.C. 426, 158 S.E.2d 607 
(1968); Bowen vy. Gardner, 3 N.C. App. 
529, 165 S.E.2d 545 (1969); Wagoner v. 
Butcher, 6 N.C. App. 221, 170 S.EF.2d 151 
(1969); Downs v. Watson, 8 N.C. App. 13, 
173 S.E.2d 556 (1970). 

Subsection (a) and § 20-173 (a) do not 
prohibit pedestrians from crossing streets 
or highways at places other than marked 
crosswalks or unmarked crosswalks at in- 
tersections. Anderson v. Carter, 272 N.C. 
426, 158 S.E.2d 607 (1968). 

Duty of Motorist—A motorist must op- 
erate his vehicle at a reasonable rate of 
speed, keep a lookout for persons on or 
near the highway, decrease his speed when 
any special hazard exists with respect to 
pedestrians, and, if circumstances warrant, 
he must give-warning of his approach by 
sounding his horn. Morris v. Minix, 4 
N.C. App. 634, 167 S.E.2d 494 (1969). 

A driver must make certain that pedes- 
trians in front of him are aware of his 
approach. Wanner v. Alsup, 265 N.C. 308, 
144 §.E.2d 18 (1965). 

Duty of Pedestrian, etc.— 

In accord with ist paragraph in original. 
See Grisanti v. United States, 284 F. Supp. 
308 (E.D.N.C. 1968). 

Where intestate was crossing the street 
diagonally within the block, at a point 
which was neither at an intersection nor 


within a marked crosswalk, and the evi- 
dence disclosed no traffic control signals at 
the adjacent intersections, under the provi- 
sions of subsection (a) it was intestate’s 
duty to “yield the right-of-way to all ve- 
hicles upon the roadway.” Wanner v. AI- 
sup, 265 N.C. 308, 144 S.E.2d 18 (1965). 

If the pedestrian elects to cross a street 
or a highway at a place which is not a 
marked crosswalk and not an unmarked 
crosswalk at an intersection, § 20-173 (a) 
and subsection (a) of this section require 
that he yield the right-of-way to vehicles. 
Anderson vy. Carter, 272 N.C. 426, 158 
S.E.2d 607 (1968). 


Crossing .a street without a right-of-way 
is not negligence per se. Wagoner v. 
Butcher, 6 N.C. App. 221, 170 S.H.2d\ 151 
(1969). 

The failure of a pedestrian, etc.— 

In accord with 3rd paragraph in original. 
See Price v. Miller, 271 N.C. 690, 157 
S.E.2d 347 (1967). 

In accord with 4th paragraph in original. 
See Price v. Miller, 271 N.C. 690, 157 
S.E.2d 347 (1967). 

The mere fact that a pedestrian attempts 
to cross a street at a point other than a 
crosswalk is not sufficient, standing alone, 
to support a finding of contributory regli- 
gence as a matter of law. Wanner v. Alsup, 
265 N.C. 308, 144 S.E.2d 18 (1965). 


Evidence tending to show that intestate 
failed to yield the right-of-way as required 
by subsection (a) may not be treated as 
amounting to contributory negligence as a 
matter of law, particularly so in view of 
testimony to the effect that intestate at the 
time he was struck had reached a point 
about ten feet from the west curb of the 
street. Failure so to yield the right-of-way 
is not contributory negligence per se, but 
rather it is evidence of negligence to be 
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considered with other evidence in the case 
in determining whether the actor is charge- 
able with negligence which proximately 
caused or contributed to his injury. Wan- 
ner v. Alsup, 265 N.C. 308, 144 S.E.2d 13 
(1965). 

A failure to yield the right-of-way re- 
quired under this section is not contribu- 
tory negligence per se, but rather it is evi- 
dence of negligence to be considered with 
other evidence in the case in determining 
whether the actor is chargeable with neg- 
ligence which proximately caused or con- 
tributed to his injury. Wagoner v. Butcher, 
6 N.C. App. 221, 170 S.E.2d 151 (1969). 


The evidence tending to show that intes- 
tate failed to yield the right-of-way as re- 
quired by subsection (a) of this section 
may not be treated as amounting to con- 
tributory negligence as a matter of law. 
Wagoner v. Butcher, 6 N.C. App. 221, 170 
S.E.2d 151 (1969). 


A pedestrian’s failure to yield the right- 
of-way is not contributory negligence per 
se, but rather it is evidence of negligence to 
be considered with other evidence in the 
case in determining whether the pedestrian 
is chargeable with negligence which proxi- 
mately caused, or contributed to, his injury. 
Pompey, v. Hyder, 9. N.C... App.):30) 175 
S.E.2d 319 (1970). 

Duty to Avoid Striking Pedestrian, etc.— 

In accord with 2nd paragraph in orig- 
inal. See Wanner yv. Alsup, 265 N.C. 308, 
144 S.E.2d 18 (1965). 

Warning Should Be 
trians.— 

While a driver of a motor vehicle is not 
required to anticipate that a pedestrian 
seen in a place of safety will leave it and 
get in the danger zone until some demon- 
stration or movement on his part. reason- 
ably indicates that fact, he must give warn- 
ing to one on the highway or in close 
proximity to it, and not on a sidewalk, 
who is apparently oblivious of the ap- 
proach of the car or one whom the driver 
in the exercise of ordinary care may rea- 
sonably anticipate will come into his way. 
Wanner v. Alsup, 265 N.C. 308, 144 
S.E.2d 18 (1965). 


It is a driver’s duty to sound his horn 
in order that a pedestrian unaware of his 


Given Pedes- 
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approach may have timely warning. Wan- 
ner v. Alsup, 265 N.C. 308, 144 S.E.2d 18 
(1965). 

If it appears that the pedestrian is ob- 
livious for the moment of the nearness of 
the car and of the speed at which it is ap- 
proaching, ordinary care requires the driver 
to blow his horn, slow down, and, if nec- 
essary, stop to avoid inflicting injury. Wan- 
ner v. Alsup, 265 N.C. 308, 144 $.E.2d 18 
(1965). 


The doctrine of last clear chance is the 
humane rule of law that imposes upon a 
person the duty to exercise ordinary or due 
care to avoid injury to another who has 
negligently placed himself in a situation of 
danger, and who he can reasonably appre- 
hend is unconscious thereof or is unable to 
avoid the danger. Wanner v. Alsup, 265 
N.C. 308, 144 S.E.2d 18 (1965). 


If liability is to be imposed, the defen- 
dant must have the last clear chance to 
avoid the injury. Without the showing of 
an opportunity, the doctrine of last clear 
chance cannot be invoked in North Caro- 
lina; the doctrine cannot be applied if the 
contributory negligence of the plaintiff 
continued up to the moment of the acci- 
dent which caused the injury. Grisanti v. 
United States, 284 F. Supp. 308 (E.D.N.C. 
1968). 

Contributory negligence of plaintiff does 
not preclude recovery where it is made to 
appear that the defendant, by exercising 
reasonable care and prudence, might have 
avoided the injurious consequences to the 
plaintiff, notwithstanding plaintiff’s negli- 
gence. Wanner v. Alsup, 265 N.C. 308, 144 
S.E.2d 18 (1965). 

Examples of Negligence of Pedestrians. 
—See Wagoner v. Butcher, 6 N.C. App. 
221, 170 S.E.2d 151 (1969). 

Applied in Jones v. Smith, 3 N.C. App. 
396, 165 S.E.2d 56 (1969); Swain v. Wil- 
liamson, 4 N.C. App. 622, 167 S.E.2d 491 
(1969); Anderson v. Mann, 9 N.C. App. 
397, 176 S.E.2d 365 (1970). 

Cited in Webb v. Felton, 266 N.C. 707, 
147 S.E.2d 219 (1966); Bowen v. Gardner, 
275 N.C. 363, 168 S.E.2d 47 (1969); Duke 
v. Meisky, 12 N.C. App. 329, 183 S.E.2d 
292 (1971). 


§ 20-174.1. Sitting or lying upon highways or streets prohibited. 


(b) Any person convicted of violating this section shall be punished by a fine 
not exceeding five hundred dollars ($500.00) or by imprisonment not exceeding 
six months, or both, in the discretion of the court. (1965, c. 137; 1969, c. 1012.) 


Editor’s Note. — The 1969 amendment 
rewrote subsection (b). 


As subsection (a) was not changed by 
the amendment, it is not set out. 
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For article dealing with the legal prob- 
lems in southern desegregation, see 43 
N.C.L. Rev. 689 (1965). 

The legislative intent is to prohibit and 
punish those who willfully place them- 
selves upon the streets and highways of 
the State in such manner as to impede the 
regular flow of traffic. State v. Spencer, 276 
N.C. 535, 173 S.E.2d 765 (1970). 

The legislature intended to make it un- 
lawful for any person to impede the regular 
flow of traffic upon the streets and high- 
ways of the State by willfully placing his 
body thereon in either a standing, lying or 
sitting position. State v. Spencer, 276 N.C. 
535, 173 S.H.2d 765 (1970). 

Conduct Constituting Violation of Sec- 
tion. — A person may stand and walk, 
stand and strut, stand and run, or stand 
still. All these acts are condemned by this 
section when done willfully in such man- 
ner as to impede the regular flow of traffic 
upon a public street or highway. State v. 
Spencer, 276 N.C. 535, 173 S.E.2d 765 
(1970). 

Conduct of the defendants in walking 
slowly back and forth across a _ public 
highway in such a manner as to cause 
trafic to be blocked in both directions is 


§ 20-175. Pedestrians soliciting rides, 


funds upon highways or streets. 
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within the purview of this section, making 
it unlawful for any person to willfully 
stand upon a highway and impede the 
regular flow of traffic; and the trial court 
correctly charged that “if the defendants 
were on the highway and_ standing, 
whether they were standing still or walk- 
ing is of no consequence,” since standing 
is an integral and necessary part of the act 
of walking. State v. Spencer, 7 N.C. App. 
282, 172 S.E.2d 280, aff’d, 276 N.C. 535, 173 
S.E.2d 765 (1970). 

The punishment ceiling imposed by § 20- 
176(b) does not apply to this section. 
State v. Spencer, 276 N.C. 535, 173 S.E.2d 
765 (1970). 

Applied in In re Burrus, 4 N.C. App. 
523, 167 S.E.2d 454 (1969); In re Burrus, 
275 N.C. 517, 169 S.E.2d 879 (1969); In re 
Shelton, 5 N.C. App. 487, 168 S.E.2d 695 
(1969). 

Cited in State v. Gibbs, 8 N.C. App. 339, 
172),5.6,.20 119 (1970)>"state"v. vanes 
N.C. App. 469, 174 S.E.2d 680 (1970); 
McKeiver v. Pennsylvania, 403 U.S. 528, 91 
S. Ct. 1976, 29 L. Ed. 2d 647 (1971); State 
v. Godwin, 13 N.C. App. 700, 187 S.E.2d 
400 (1972); State v. Murrell, 18 N.C. App. 
327, 196 S.E.2d 606 (1973). 


employment, business or 


(b) No person shall stand or loiter in the main traveled portion, including the 
shoulders and median, of any State highway or street, excluding sidewalks, or 
stop any motor vehicle for the purpose of soliciting employment, business or con- 
tributions from the driver or occupant of any motor vehicle that impedes the 
normal movement of traffic on the public highways or streets: Provided that the 
provisions of this subsection shall not apply to licensees, employees or contractors 
of the Board of Transportation or of any municipality engaged in construction or 
maintenance or in making traffic or engineering surveys. 


Pie sr 0/ Ss. ).) 


Editor’s Note.— tion. — Standing or loitering on the main 
The 1973 amendment, effective July 1, traveled portion of the highway, soliciting 
1973, substituted “Board of Transportation” employment, business or contributions 


for “State Highway Commission” in sub- 
section (b). 

As subsections (a) and (c) were not 
changed by the amendment, they are not 
set out. ; 

Acts Not Constituting Violation of Sec- 


from driver or occupant of motor vehicle 
does not constitute a violation of this sec- 
tion if the acts do not result in impeding 
the normal movement of traffic. Opinion 
of Attorney General to Mr. Carl V. 
Venters, 41 N.C.A.G. 528 (1971). 


Part 12. Sentencing ; Penalties. 


§ 20-176. Penalty for misdemeanor. 


(b) Unless another penalty is in this article or by the laws of this State 
provided, every person convicted of a misdemeanor for the violation of any 
provision of this article shall be punished by a fine of not more than one hundred 
dollars ($100.00) or by imprisonment in the county or municipal jail for not 
more than sixty days, or by both such fine and imprisonment: Provided, that 
upon conviction for the following offenses—operating motor vehicles without 
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displaying registration number plates issued therefor; permitting or making any 
unlawful use of registration number plates, or permitting the use of registration 
by a person not entitled thereto, and violation of §§ 20-116, 20-117, 20-122, 20- 
122.1, 20-123, 20-124, 20-125, 20-126, 20-127, 20-128, 20-129, 20-130, 20-131, 
20-132, 20-133, 20-134, 20-140.2, 20-142, 20-143, 20-144, 20-146, 20-147, 20-148, 
20-150, 20-151, 20-152, 20-153, 20-154, 20-155, 20-156, 20-157, 20-159, 20-160, 
20-161, 20-162, 20-163, 20-165—the punishment therefor shall be a fine not to 
exceed fifty dollars ($50.00), or imprisonment not to exceed thirty days for each 
offense. (1937, c. 407, s. 137; 1951, c. 1013, s. 7; 1957, c. 1255; 1967, c. 674, s. 


3371969, C2 O/6"9r or) 


Editor’s Note.— 

The 1967 amendment, effective, Jan. 1, 
1968, inserted the reference to § 20-140.2 
in the proviso to subsection (b). 

The 1969 amendment inserted the ref- 
erence to § 20-122.1 in subsection (b). 

As subsection (a) was not changed by 
the amendments, it is not set out. 

This section does not apply to the var- 
ious sections where punishment is specified 
as fine or imprisonment or both in the dis- 
cretion of the court with no maximum lim- 
itation being specified. State v. Spencer, 7 
N.C. App. 282, 172 S.E.2d 280, aff'd, 276 
N.C. 535, 173 S.E.2d 765 (1970). 

The maximum punishment for a viola- 
tion of § 20-63 or 20-111 would be that 
prescribed by subsection (b) of this sec- 
tion, namely, a fine of not more than one 
hundred dollars or imprisonment in the 
county or municipal jail for not more than 
sixty days, or both such fine and imprison- 


ment. State v. Tolley, 271 N.C. 459, 156 
S.E.2d 858 (1967). 

Every person convicted of speeding in 
violation of § 20-141, where the speed is 
not in excess of eighty miles per hour, 
shall be punished by a fine of not more 
than one hundred dollars ($100.00) or by 
imprisonment in the county or municipal 
jail for not more than sixty days, or by 
both such fine and imprisonment. State v. 
Tolley, 271 N.C. 459, 156 S.E.2d 858 (1967). 

The punishment ceiling imposed by sub- 
section (b) does not apply to § 20-174.1. 
State v. Spencer, 276 N.C. 535, 173 S.E.2d 
765 (1970). 

Applied in State v. Massey, 265 N.C. 
579, 144 S.E.2d 649 (1965). 

Quoted in State v. Zimmerman, 7 N.C. 
App. (522, 173 S.B.2dvsou( idee 

Cited in State v. Speights, 280 N.C. 137, 
185 S.E.2d 152 (1971); State v. Murrell, 18 
N.C. App. 327, 196 S.F.2d 606 (1973). 


§ 20-179. Penalty for driving or operating vehicle while under the 
influence of intoxicating liquor, narcotic drugs, or other impairing 
drugs; limited driving permits for first offenders.—(a) Every person who 
is convicted of violating G.S. 20-138, G.S. 20-139(a), or G.S. 20-139(b) shall be 
punished as follows: 


(1) For the first offense, a fine of not less than one hundred dollars ($100.00) 
nor more than five hundred dollars ($500.00), by imprisonment for 
not less than 30 days_nor more than six months, or by both such 
fine and imprisonment, in the discretion of the court. 

(2) For a second conviction of any offense under G.S. 20-138, G.S. 20- 
139(a), or G.S. 20-139(b), by a fine of not less than two hundred 
dollars ($200.00) nor more than five hundred dollars ($500.00), by 
imprisonment for not less than two months nor more than six months, 
or by both such fine and imprisonment, in the discretion of the court. 

(3) For a third or subsequent conviction of any offense under G.S. 20-138, 
G.S. 20-139(a), or G.S. 20-139(b), by a fine of not less than five 
hundred dollars ($500.00), by imprisonment for not more than two 
years, or by both such fine and imprisonment, in the discretion of the 
court. 


(b) (1) Upon a first conviction only, the trial judge may when feasible allow 
a limited driving privilege or license to the person convicted for proper 
purposes reasonably connected with the health, education and welfare 
of the person convicted and his family. For purposes of determining 
whether conviction is a first conviction, no prior offense occurring 
more than 10 years before the date of the current offense shall be 
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considered. The judge may impose upon such limited driving privi- 
lege any restrictions as in his discretion are deemed advisable in- 
cluding, but not limited to, conditions of days, hours, types of vehicles, 
routes, geographical boundaries and specific purposes for which limited 
driving privilege is allowed. Any such limited driving privilege allowed 
and restrictions imposed thereon shall be specifically recorded in a 
written judgment which shall be as near as practical to that herein- 
after set forth and shall be signed by the trial judge and shall be affixed 
with the seal of the court and shall be made a part of the records of 
the said court. A copy of said judgment shall be transmitted to the De- 
partment of Motor Vehicles along with any operator’s or chauffeur’s 
license in the possession of the person convicted and a notice of the 
conviction. Such permit issued hereunder shall be valid for such 
length of time as shall be set forth in the judgment of the trial judge. 
Such permit shall constitute a valid license to operate motor vehicles 
upon the streets and highways of this or any other state in accordance 
with the restrictions noted thereon and shall be subject to all provi- 
sions of law relating to operator’s or chauffeur’s license, not by their 
nature, rendered inapplicable. 


(2) The judgment issued by the trial judge as herein permitted shall as near 


as practical be in form and contents as follows: 
IN THE GENERAL COURT 


STATE OF NORTH CAROLINA OF JUS SIGE 
Peer OE ee. O. RESTRICTED DRIVING 
PRIVILEGES 
This cause coming on to be heard and being heard before the Hon- 
IM MERE ei eso oie ee ww atale , Judge presiding, and it appearing 
Pome itt that the defendant, 2) , has been con- 


victed of the offense of (describe offense under G.S. 20-138, G.S. 20- 
139(a) or G.S. 20-139(b) or as appropriate), and it further appear- 
ing to the court that the defendant should be issued a restrictive driv- 
ing license and is entitled to the issuance of a restrictive driving privi- 
lege under and by the authority of G.S. 20-179(b) ; 

Now, therefore, it is ordered, adjudged and decreed that the de- 
fendant be allowed to operate a motor vehicle under the following 
conditions and under no other circumstances. 


I rn Se cress, Sk cae och bese some tp leve ath ly ne eee 


Merce Le Weight), .:aw. d oek eae aed = 
momrrotetiaire;./-: . Color:of Eyes :o3iegs vaste ae 
MATL GE ik putea aah pt a PME aL SA ot 
Merers License Number?) .:. ..2ys,. <>; sien Unease er 
Baenacire Ot Licensee + 5. /c.) tis is's weve oa steele wig anette 
MICOS. OL RCStLICtlON *.. $:. ans selalels oi ascent teint candace ate 
REDE TICLO Soi o ccae! 5 5, Ss sn Shbce So Mansel hea Ra al gan e a 
ATIC’ SIRCSEFICMIONS 7 eu: j. «+ Soi sy «ished loa penal ata anit eave Mr 
SMMEEITE TROSUTICCION 2 Gi aaj +, yin 0! «Hinata bcc datas aah SMa a ale even goet 
PEM ES CSEVICEIOTIS 5 :i502 12) iui « «Soe ‘ns sherds!) SLAM ela es SIRS Deeg eee 
This limited license shall be effective from .......... tole SS eee 
subject to further orders as the court in its discretion may deem nec- 
essary and proper. 
Bee Ge ee ee ins Way Of ease Ab! Boge ht 


© Op 6/5 2 a9 8 0 0 8 6 4:9 2, @_0 28 '82 8. a Se 2 48 


(Judge Presiding) 
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(3) Upon conviction of such offense outside the jurisdiction of this State the 
person so convicted may apply to the resident judge of the superior 
court of the district in which he resides for limited driving privileges 
hereinbefore defined. Upon such application the judge shall have the 
authority to issue such limited driving privileges in the same manner 


as if he were the trial judge. 


(4) Any violation of the restrictive driving privileges as set forth in the 
judgment of the trial judge allowing such privileges shall constitute 
the offense of driving while license has been revoked as set forth in 
G.S. 20-28. Whenever a person is charged with operating a motor 
vehicle in violation of the restrictions, the limited driving privilege 
shall be suspended pending the final disposition of the charge. 

(5) This section is supplemental and in addition to existing law and shall 
not be construed so as to repeal any existing provision contained in 
the General Statutes of North Carolina. (1937, c. 407, s. 140; 1947, c. 
1067, s. 18;~1967, c. 510; 1969, 'c. 50: ¢.' 1283; ssael=Seeeee eer 


Slo ric. 81 153ieemee 


Editor’s Note.—_The 1967 amendment 
provided a maximum imprisonment for a 
third or subsequent offense of “not to 
exceed two years” at the end of subsec- 
Non (a). 

The first 1969 amendment added “nor 
more than five hundred dollars ($500.00)” 
and “nor more than six months” in the 
first sentence, added “nor more than five 
hundred dollars ($500.00)” in the second 
sentence, substituted “two” for “six” pre- 
ceding “months” in that sentence and 
added therein “nor more than six months.” 

The second 1969 amendment designated 
the former provisions of this section as 
subsection (a) and added subsection (b). 

The first 1971 amendment, effective Oct. 
1, 1971, rewrote subsection (a) and substi- 
tuted “(describe offense under G.S. 20-138, 
G.S. 20-139(a), or G.S. 20-139(b) or as ap- 
propriate)” for “operating a motor vehi- 
cle while under the influence of intoxicat- 
ing beverages” in the first paragraph of 
the text of the judgment set out in subdi- 
vision (2) of subsection (b). 

The second 1971 amendment, in subsec- 
tion (b)(1), deleted ‘as a condition of a 
suspended sentence” following “feasible” in 
the first sentence, added the second sen- 
tence, substituted “to” for “as” in the 
fourth sentence, and inserted “not” in the 
seventh sentence. In the judgment form, 
the amendment deleted “(Indicate if none)” 
following “Conditions of Restriction,” and 
substituted “19..” for “1969” near the 
end of the form. In subsection (b)(4), the 
amendment also substituted “has been re- 
voked” for “have been suspended and re- 
voked” in the first sentence. 


Session Laws 1971, c. 1133, s. 2, provides: 
“This act shall be given retroactive effect 
and shall be considered to have become 
effective upon February 19, 1971. Any 


judge of the district or superior court is 
hereby authorized and empowered to 
modify to grant limited driving privileges 
any judgment issued between February 19, 
1971 and the date of ratification of this act 
[July 21, 1971] in any criminal action for 
driving while under the influence of intox- 
icating liquor wherein the defendant was 
prohibited solely by reason of having a 
prior conviction more than 10 years from 
the date of his conviction.” 

Opinions of Attorney General. — Repre- 
sentative G. Hunter Warlick, Hickory, 
40 N.C.A.G. 412 (1969); Commissioner Joe 
W. Garrett, Department of Motor Vehicles, 
40 N.C.A.G. 415 (1969); Mr. John B. 
Whitley, District Prosecutor, Twenty- 
sixth Judicial District, 40 N.C.A.G. 409 
(1969); Mr. Robert C. Powell, Attorney 
at Law, 40 N.C.A.G. 401 (1969); Honor- 
able Walter W. Cohoon, Resident Judge, 
First Judicial District, 40 N.C.A.G. 410 
(1969); Mr. W. E. Crosswhite, Solicitor, 
Statesville Recorder’s Court, 40 N.C.A.G. 
422 (1969); Honorable John §. Gardner, 
District Court Judge, Sixteenth Judicial 
District, 40 N.C.A.G. 420 (1969). 


Subsection (b)(4) speaks of “any viola- 
tion,” not just knowing or wilful violations 
of the conditions of a restrictive driving 
privilege; therefore, if a defendant was not 
“at work” when he drove the automobile 
on May 15, 1971, while his restrictive driv- 
ing privilege was effective, then he is 
guilty of violation of § 20-28 regardless of 
his intent, or whether he thought he was 
“at work.” State v. Hurley, 18 N.C. App. 
285, 196 S.E.2d 542 (1973). 


First Offender Not Entitled to Appoint- 
ment of Counsel. — A defendant charged 
with his first offense of drunken driving is 
not entitled to the appointment of counsel; 
therefore, the trial court is not required to 
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go into the question of defendant’s indi- 
gency. State v. Hickman, 9 N.C. App. 592, 
176 S.E.2d 910 (1970). 

Amendment of Warrant. — The trial 
court has discretionary power to permit 
the amendment of a warrant charging de- 
fendant with operating a motor vehicle 
upon a public highway while under the in- 
fluence of intoxicating liquor, so as to 
charge that the offense was a third offense, 
since the amendment does not change the 
nature of the offense but relates solely to 
punishment. State v. Broome, 269 N.C. 
661, 153 S.E.2d 384 (1967). 

Allegation of Prior Conviction.— 

For a defendant to be subjected under 
this section to the infliction of the heavier 
punishment for a second offense of driv- 
ing while under the influence of intoxicat- 
ing liquor, it is necessary that a prior con- 
viction, and the time and place thereof, be 
alleged in the warrant and proved by the 
State. State v. Owenby, 10 N.C. App. 170, 
177 S.E.2d 749 (1970). 

Question of Former Conviction, etc. — 

Whether there was in fact a prior con- 
viction under this section is a question for 
the jury and not the court. State v. Owen- 
by, 10 N.C. App. 170, 177 S.E.2d 749 
(1970). 

Admissibility of Evidence of Prior Con- 
viction. — Evidence that a defendant has 
been previously convicted of drunken driv- 
ing is admissible in a prosecution charging 
defendant with a second offense of drunken 
driving, even though the defendant neither 
testified as a witness nor offered evidence 
of good character. State v. Owenby, 10 
N.C. App. 170, 177 S.E.2d 749 (1970). 

A plea of nolo contendere, etc.— 

In accord with 1st paragraph in original. 
See State v. Michaels, 11 N.C. App. 110, 
180 S.E.2d 442 (1971). 

Verdict Insufficient to Support Judgment. 
—The jury’s verdict of “guilty of driving 
automobile under the influence” was in- 
sufficient to support the judgment against 
defendant in a prosecution for driving 
under the influence of intoxicating liquor, 
second offense, because the verdict neither 
alluded to the warrant nor used language 
to show a conviction of the offense charged 
therein. State v. Medlin, 15 N.C. App. 434, 
190 S.E.2d 425 (1972). 

Two Years’ Imprisonment, etc.— 

In accord with original. See State v. 
Morris, 275 N.C. 50, 165 S.E.2d 245 (1969). 

The offense condemned by § 20-138 is a 
general misdemeanor for which an of- 
fender, for the first offense, may be im- 
prisoned for two years in the discretion 
of the court. State v. Morris, 275 N.C. 50, 
165 S.E.2d 245 (1969). 
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Sentence Not Excessive.— 

Under this section a maximum sentence 
of two years may be imposed, and there- 
fore a sentence of six months in prison 
is not excessive. State v. Grant, 3 N.C. 
App. 586, 165 S.E.2d 505 (1969). 

License Suspensions Held Separate and 
Distinct Revocations.—The suspension of 
a license for refusal to submit to a chemical 
test at the time of an arrest for drunken 
driving and a suspension which results 
from a plea of guilty or a conviction of 
that charge are separate and distinct revo- 
cations. Vuncannon v. Garrett, 17 N.C. 
App. 440, 194 S.E.2d 364 (1973). 

District Court Judge May Now Grant 
Limited Driving Privilege without Sus- 
pended Sentence.—See opinion of Attorney 
General to Mr. J.E. Holshouser, Sr., 41 
N.C.A.G. 659 (1971). 

Authority to Modify Limited Driving 
Privileges Judgment.—See opinion of At- 
torney General to Honorable Charles M. 
Johnson, Clerk of Superior Court, Mont- 
gomery County, 40 N.C.A.G. 418 (1970). 

Except for Period from February 19, 
1971, to July 21, 1971, Trial Judge Has No 
Authority to Modify Judgment to Allow 
Limited Driving Privileges When Such 
Judgment Was Entered at Past Session of 
District Court. — See opinion of Attorney 
General to Honorable J. Ray Braswell, 41 
N.C.A.G. 706 (1971). 

Department of Motor Vehicles May Re- 
voke Limited Driving Privilege Granted by 
a Court.—See opinion of Attorney General 
to Mr. Joe W. Garrett, Commissioner, 
N.C. Department of Motor Vehicles, 
40 N.C.A.G. 414 (1970). 

Limited Driving Privilege; Status of 
Defendant Violates Provisions; Judgment 
of As Driver’s License.—See opinion of 
Attorney General to Honorable Wm. 
Pope Barfield, Magistrate, Harnett County, 
40 N.C.A.G. 407 (1970). 

Ten-Year Limitation in § 20-36 Ap- 
plicable to Department of Motor Vehicle 
Action Only. — See opinion of Attorney 
General to Honorable Robert A. Collier, 
Jr., 41 N.C.A.G. 322 (1971). 


Ten-Year Limitation Enacted by the 
1971 General Assembly Applies Only to 
Consideration by Trial Judge of the 
Feasibility of Allowing a Limited Driving 
Privilege. — See opinion of Attorney Gen- 
eral to Solicitor F. Ogden Parker, 41 
N.C.A.G. 535 (1971). 


Driver Accompanying Operator Holding 
Learning Permit May Hold Restricted 
Driving Permit if Holder Is within Re- 
strictions Noted and if Person with 
Learner’s Permit Is Member of His 


§ 20-179.1 


Family.—See opinion of Attorney General 
to Lt. O.H. Page, 41 N.C.A.G,. 596 (1971). 

Applied in State v. Gallamore, 6 N.C. 
App. 608, 170 S.E.2d 573 (1969); State v. 
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Cited in Joyner v. Garrett, 279 N.C. 226, 
182 S.E.2d 553 (1971); State v. Brown, 13 
N.C. App. 327, 185 S.E.2d 453 (1971); State 
v. Burris, 17 N.C. App. 710, 195 S.E.2d 


Spencer, 276 N.C. 535, 173 S.E.2d 765 
(1970); State v. Tuggle, 17 N.C. App. 329, 
194 S.E.2d 50 (1973). 


345 (1973). 


§ 20-179.1. Presentence investigation of persons convicted of driv- 
ing while under the influence of intoxicating liquor.—(a) In the case of a 
first or subsequent conviction of driving a motor vehicle upon a highway while un- 
der the influence of intoxicating liquor, the trial judge may request a presentence 
investigation to determine whether a person convicted of such offense would benefit 
from treatment for persons who are habitual users of alcohol. Provided however, if 


the person convicted objects, the sentence of the court shall be entered. 
(b) In any case, the trial court may order suitable treatment for the person, as 
a condition for suspension of a sentence, in addition to imposing any penalties re- 


quired by this Article. (1973, c. 612.) 
§ 20-180. Penalty for speeding. 


Every person convicted of speeding in 
violation of § 20-141, where the speed is 
not in excess of eighty miles per hour, 
shall be punished by a fine of not more 
than one hundred dollars ($100.00) or by 
imprisonment in the county or municipal 
jail for not more than sixty days, or by 


§ 20-182. Penalty for failure to 


injury or death to a person. 

Cited in State v. Massey, 271 N.C. 555, 
157 S.E.2d 150 (1967); State v. Markham, 
5 N.C. App. 391, 168 S.E.2d 449 (1969). 


both such fine and imprisonment. State v. 
Tolley, 271 N.C. 459, 156 S.E.2d 858 (1967). 
Stated in State v. Zimmerman, 7 N.C. 
App. 522, 173 S.E.2d 35 (1970). 
Cited in State v. Teasley, 9 N.C. App. 
477, 176 S.E.2d 838 (1970). 


stop in event of accident involving 


20-183. Duties and powers of law-enforcement officers; warning 
by local officers before stopping another vehicle on highway; warning 


tickets. 


Constitutionality— The provisions of sub- 
section (a) of this section, when balanced 
with the State’s obligation to preserve 
order and enforce safety on its streets and 
highways, do not constitute such an en- 
croachment on the individual’s constitu- 
tional rights as to render the statute in- 
valid. State v. Allen, 282 N.C. 503, 194 
S.E.2d 9 (1973). 

Persons stopped pursuant to this section 
may not be indiscriminately searched or 
arrested without probable cause in contra- 
vention of recognized constitutional prin- 
ciples. State v. Allen, 282 N.C. 503, 194 
S.E.2d 9 (1973). 

Authority Granted Law-Enforcement Of- 
ficers under Section.—This section autho- 
rizes State law-enforcement officers to stop 
any motor vehicle upon the highway of 
the State for the purpose of determining 
whether the same is being operated in 
violation of any of the provisions of the 
Motor Vehicles Code, including the pro- 
visions requiring registration of the vehicle, 
operation by a properly licensed driver, 


etc. United States v. Kelley, 462 F.2d 372 
(4th Cir. 1972). 

Because of their authority under this 
section, the police were acting properly 
when they turned on their siren and light 
and requested a truck to stop even though 
they had no probable cause to believe that 
a crime had been committed. United States 
v. Kelley, 462 F.2d 372 (4th Cir. 1972). 

Seizure of marijuana from defendants’ 
car and their arrest for its possession did 
not amount to an unconstitutional invasion 
of defendants’ rights where officers dis- 
covered the marijuana in plain view after 
lawfully stopping defendants’ vehicle to 
check driver’s license and vehicle registra- 
tion. State v. Garcia, 16 N.C. App. 344, 192 
S.F.2d 3 (1972), 

Subdivisions (2) and (4) of § 20-49 are 
not irreconcilable with this section. State 
v. Allen, 15 N.C. App. 670, 190 S.E.2d 714 
(1972), rev’d on other grounds, 282 N.C. 
503, 194 S.E.2d 9 (1978). 

Verdict of Not Guilty Not Tantamount 
to a Finding of No Reasonable Grounds for 
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Arrest.—Verdict of not guilty of the mis- 
demeanor for which defendant was arrested 
—drunken driving—was not tantamount to 
a finding that the arresting officer did not 
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his presence and that defendant therefore 
could lawfully resist the arrest. State v. 
Jefferies, 17 N.C. App. 195, 193 S.E.2d 388 
(1972). 


have reasonable grounds to believe that 
defendant had committed such offense in 


Applied in State v. White, 18 N.C. App. 
31, 195 S.E.2d 576 (1973). 


ARTICLE 3A. 
Motor Vehicle Law of 1947. 


Part 2. Equipment Inspection of Motor Vehicles. 


§ 20-183.2. Equipment inspection required; inspection certificate; 
one-way permit to move vehicle to inspection station.—(a) Every motor 
vehicle, trailer, semitrailer, and pole trailer not including trailers of a gross weight 
of less than 4000 pounds and house trailers, registered or required to be registered 
in North Carolina when operated on the streets and highways of this State must 
display a current approved inspection certificate at such place on the vehicle as may 
be designated by the Commissioner, indicating that it has been inspected in ac- 
cordance with this part. Such motor vehicle shall thereafter be inspected and 
display a current inspection certificate as is required by subsection (b) hereof. 


(b) Every inspection certificate issued under this part shall be valid for not 
less than 12 months and shall expire at midnight on the last day of the month 
designated on said inspection certificate, It shall be unlawful to operate any motor 
vehicle on the highway until there is displayed thereon a current inspection cer- 
tificate as provided by this part, indicating that the vehicle has been inspected 
within the previous 12 months and has been found to comply with the standard 
for safety equipment prescribed by this chapter subject to the following provi- 
sions: 


(1) Vehicles of a type required to be inspected under subsection (a), which 
are owned by a resident of this State, that have been outside of North 
Carolina continuously for a period of 30 days, or more, immediately 
preceding the expiration of the then current inspection certificate shall 
within 10 days of reentry to the State be inspected and have an 
approved certificate attached thereto if vehicle is to continue operation 
on the streets and highways. 

(2) Any vehicle owned or possessed by a dealer, manufacturer or transporter 
within this State and operated over the public streets and highways 
displaying thereon a dealer demonstration, manufacturer or transporter 
plate must have affixed to the windshield thereof a valid certificate of 
inspection and approval, except a dealer, manufacturer or transporter 
or his agent may operate a motor vehicle displaying dealer demon- 
stration, manufacturer or transporter plates from source of purchase 
to his place of business or to an inspection station, provided it is with- 
in 10 days of purchase, foreclosure or repossession. 

(3) Vehicles acquired by residents of this State from dealers or owners lo- 
cated outside of the State must, upon entry to this State, be inspected 
and approved, certificate attached, within 10 days after the vehicle be- 
comes subject to registration. 

(4) Vehicles acquired by residents within this State, not displaying current 
North Carolina inspection certificates, must be inspected and have ap- 
proved inspection certificate attached within 10 days from date regis- 
tration plate issued or if registration plate is to be transferred, within 
10 days of the date of purchase. 

(5) Owners of motor vehicles moving their residence to North Carolina 
from other states must within 10 days from the date the vehicles are 
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subject to registration have same inspected and have an approved 
certificate attached thereto. 

(6) The Commissioner of Motor Vehicles or his duly authorized agent is 
empowered to grant special written one-way permits to operate motor 
vehicles without current inspection certificates solely for the purpose 
of moving such vehicles to an authorized inspection station to ob- 
tain the inspection required under this part. 


(c) On and after February 16, 1966 all motor vehicle dealers in North Carolina 
shall, prior to retail sale of any new or used motor vehicle, have such motor ve- 
hicle inspected by an approved inspection station as required by this part. Pro- 
vided, however, a purchaser of a motor vehicle, who is licensed as a self-inspector, 
may conduct the required inspection, after entering into a written agreement with 
the dealer to follow such a procedure. A copy of such dealer-purchaser agreement 
must be filed with the Department of Motor Vehicles. Provided further, that any 
new and unregistered vehicle sold to a nonresident (as defined in G.S. 20-6) shall 
be exempt from the requirements of this section if such vehicle is not required to 
be registered in this State. 

(d) When a motor vehicle required to be inspected under this part shall, upon 
inspection, fail to meet the safety requirements of this part, the safety equipment 
inspection station making such inspection, shall issue an authorized receipt for 
such vehicle indicating that it has been inspected and shall enumerate the defects 
found. The owner or operator may have such defects corrected at such place as 
he or she chooses. The vehicle may be reinspected at the safety equipment inspec- 
tion station, first making the inspection, without additional charge, or the owner 
or operator may have same inspected at another safety equipment station upon 
payment of a new inspection fee. 

(e) On and after January 1, 1974, each motor vehicle safety inspection certifi- 
cate shall contain, on the portion readable from the vehicle interior, the follow- 
ing information: 


(1) The date of the current inspection ; 

(2) The odometer reading at the time of the current inspection; 

(3) The signature, initials or other identification of the person making the 
inspection and affixing the certificate to the windshield. (1965, c. 734, 
s, 1; 1967; c. 692, s. 1; 1969, c. 179;'s. 2;*ce219 sS8GRe AS ees 
s2/2i) 


Editor’s Note.— 

The 1967 amendment rewrote this sec- 
tion. 

The first 1969 amendment added subdivi- 
sion (6) at the end of subsection (b). 

The second 1969 amendment added the 
last three sentences of subsection (c). 

The third 1969 amendment, effective 
July 1, 1969, substituted “less than 4000 
pounds” for “2500 pounds or less” near 
the beginning of subsection (a). 

The 1973 amendment, effective Sept. 1, 
1973, added subsection (e). 


Sale of Uninspected Vehicle by Dealer 
Is Negligence Per Se.—The retail sale of 
an automobile by a dealer, without first 
having the official inspection required by 
this statute, is negligence per se. This is 
the general rule as to statutes enacted for 
the safety and protection of the public. In 
such cases, the only remaining question is 
whether such negligence was a proximate 
cause of the injury for which recovery is 
sought. Anderson v. Robinson, 8 N.C. App. 
224, 174 S.E.2d 45 (1970). 

Cited in State v. White, 3 N.C. App. 31, 
164 S.E.2d 36 (1968). 


§ 20-183.3. Inspection requirements. — Before an approval certificate 


may be issued for a motor vehicle, the vehicle must be inspected by a safety equip- 
ment inspection station, and if required by Chapter 20 of the General Statutes of 
North Carolina, must be found to possess in safe operating condition the following 
articles and equipment: 

(1) Brakes, 

(2) Lights, 
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3) Horn, 
4) Steering mechanism, 


(5) Windshield wiper, 

(6) Directional signals, 

(7) Tires, 

(8) Rear view mirror or mirrors. 

No inspection certificate shall be issued by a safety equipment inspection station 
for a motor vehicle manufactured after model year 1967 unless the vehicle is 
equipped with such emission control devices to reduce air pollution as were in- 
stalled at the time of manufacture which are readily visible, provided the foregoing 
requirement shall not apply where such devices have been removed for the purpose 
of converting the motor vehicle to operate on natural or liquified petroleum gas or 
other modifications have been made in order to reduce air pollution, further pro- 
vided that such modifications shall have first been approved by the Department 
of Water and Air Resources. 

In addition to the items listed above, safety inspection equipment stations shall 
inspect the exhaust systems of all vehicles inspected and report the condition of 
each exhaust system to the owners or to the persons offering the vehicles for 
inspection. 

The inspection requirements herein provided for shall not exceed the standards 
provided in the current General Statutes for such equipment. (1965, c. 734, s. 1; 
1969, c. 378, s. 2; 1971, c. 455, s. 2; c. 478, ss. 1, 2.) 


Editor’s Note. — The 1969 amendment 
added “(7) Tires.” 

The first 1971 amendment, effective Jan. 
1, 1972, substituted “safety equipment in- 
spection station” for “safety inspection 
equipment station” in the first paragraph 
and added the second from the last para- 
graph. 


Jan. 1, 1972, added “(8) Rear view mirror 
or mirrors” and added the next-to-last 
paragraph of the section. 

Neither amendment gave effect to the 
other, but both have been given effect in 
the section as set out above. 

Stated in Anderson v. Robinson, 8 N.C. 
App. 224, 174 §.E.2d 45 (1970). 


The second 1971 amendment, effective 


§ 20-183.4. Licensing of safety equipment inspection stations. — 
Every person, firm or agency with employees meeting the following qualifications 
shall, upon application, be issued a license designating the person, firm or agency 
as a safety equipment inspection station: 


(1) Be of good character and have a good reputation for honesty. 

(2) Have adequate knowledge of the equipment requirements of the Motor 
Vehicle Laws of North Carolina. 

(3) Be able to satisfactorily conduct the mechanical inspection required by 
this part. 

(4) Have adequate facilities as to space and equipment in order to check each 
of the items of safety equipment listed herein. 

(5) Have a general knowledge of motor vehicles sufficient to recognize a 
mechanical condition which is not safe. 


Any person, firm or agency meeting the above requirements and desiring to be 
licensed as a motor vehicle inspection station may apply to the Commissioner of 
Moter Vehicles on forms provided by the Commissioner. The Commissioner 
shall cause an investigation to be made as to the applicant’s qualifications, and if, 
in the opinion of the Commissioner, the applicant fulfills such qualifications, 
he shall issue a certificate of appointment to such person, firm or agency as a safety 
equipment inspection station. Such appointment shall be issued without charge and 
shall be effective until cancelled by request of licensee or until revoked or sus- 
pended by the Commissioner. Any licensee whose license has been revoked or sus- 
pended or any applicant whose application has been refused, may, within 10 days 
from the notice of such revocation, suspension or refusal, request a hearing before 
the Commissioner and, in such cases, the hearing shall be conducted within 10 days 
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of receipt of request for such hearing. The Commissioner, following such hearing, 
may rescind the order of suspension, revocation or the refusal to issue license, or 
he may affirm the previous order of revocation, suspension or refusal. Any ap- 
plicant or licensee aggrieved by the decision of the Commissioner may, following 
such decision, file a petition in the Superior Court of Wake County or in the 
county wherein applicant or licensee resides. Such petition shall recite the fact that 
the administrative remedy, as provided above, has been exhausted. Provided, that 
no restraining order shall issue against the Department of Motor Vehicles under 
this section until and unless the Department shall have had at least five days’ notice 
of the petitioner’s intention to seek such restraining order. 

The Commissioner may designate the State or any political subdivision thereof 
ot any person, firm or corporation as self inspectors for the sole purpose of in- 
specting vehicles owned or operated by such agencies, persons, firms, or corpora- 
tions so designated. (1965, c. 734, s. 1; 1967, c. 692, s. 2.) 

Editor’s Note.—The 1967 amendment 
rewrote the portion of the second para- 
graph that follows the second sentence. 


§ 20-183.7. Fees to be charged by safety equipment inspection sta- 
tion.—Every inspection station, except self inspectors as designated herein, shall 
charge a fee of two dollars ($2.00) for inspecting a motor vehicle to determine 
compliance with this article and shall give the operator a receipt indicating the 
articles and equipment approved and disapproved; provided, that inspection sta- 
tions approved by the Commissioner, and operated under rules, regulations and 
supervision of any governmental agency, when inspecting vehicles required to be 
inspected by such agencies’ rules and regulations and by the provisions of this part, 
may, upon approval by such inspection station and the payment of a fee of twenty- 
five cents (25¢), attach to the vehicle inspected a North Carolina inspection cer- 
tificate as required by this part. When the receipt is presented to the inspection 
station which issued it, at any time within ninety days, that inspection station 
shall reinspect the motor vehicle free of additional charge until approved. When 
said vehicle is approved, and upon payment to the inspection station of the fee, 
the inspection station shall affix a valid inspection certificate to said motor vehicle, 
and said inspection station shall maintain a record of the motor vehicles inspected 
which shall be available for eighteen months. The Department of Motor Vehicles 
shall receive twenty-five cents (25¢) for each inspection certificate and these pro- 
ceeds shall be placed in a fund designated the “‘Motor Vehicle Safety Equipment 
Inspection Fund,” to be used under the direction and supervision of the Director 
of the Budget for the administration of this article. (1965, c. 734, s. 1; 1969, c. 
1242.) 

Editor’s Note—The 1969 amendment,  spection fee in the first sentence from one 
effective July 15, 1969, increased the in- dollar and fifty cents to two dollars. 


§ 20-183.8. Commissioner of Motor Vehicles to issue regulations 
subject to approval of Governor; penalties for violation; fictitious or un- 
lawful safety inspection certificate; thirty-day grace period for ex- 
pired inspection certificates. 


(b) The Commissioner of Motor Vehicles is authorized to enter into agree- 
ments or arrangements with the duly authorized representatives of other juris- 
dictions whereby the safety equipment inspection required under this article may 
be waived with respect to vehicles which have undergone substantially similar 
safety equipment inspections in such other jurisdictions and for which valid in- 
spection certificates have been issued by such other jurisdictions. Such agreements 
or arrangements shall provide that vehicles inspected in this State and for which 
valid inspection certificates have been issued shall be accorded a similar privilege 
when subject to the laws of such other jurisdictions. Each such agreement or 
arrangement shall, in the judgment of the Commissioner, be in the best interest 
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of this State and the citizens thereof and shall be fair and equitable to this State 
and citizens thereof; and all of the same shall be determined upon the basis and 
recognition of the benefits which accrue to the citizens of this State by reason 
of the agreement or arrangement. 


(c) Violation of any provision of this article shall, upon conviction, be punish- 
able by a fine not to exceed fifty dollars ($50.00) or imprisonment not to exceed 
thirty days, except that the unauthorized reproduction of an inspection certificate 
shall be punishable as a forgery under G.S. 14-119. 


(d) No person shall display or cause to be displayed or permit to be displayed 
upon any motor vehicle any safety inspection certificate, knowing the same to be 
fictitious or to be issued for another motor vehicle or to be issued without inspec- 
tion and approval having been made. The Department is hereby authorized to take 
immediate possession of any safety inspection certificate which is fictitious or which 
has been otherwise unlawfully or erroneously issued or which has been unlawfully 
used. Any person violating the provisions of this subsection shall be guilty of a 
misdemeanor punishable by fine not to exceed fifty dollars ($50.00) or imprison- 
ment not to exceed 30 days. 

(e) No person shall be convicted of failing to display current inspection cer- 
tificate as provided under this article if he produces in court at the time of his 
trial a receipt from a licensed motor vehicle inspection station showing that a 
valid inspection certificate was issued for the vehicle involved within thirty (30) 
days after expiration of the previous inspection certificate issued for the vehicle. 


(Gare ots), 1967,c. 692, s. 3; 1969, c. 179, s. 1; c.'620.) 
Editor’s Note—The 1967 amendment present subsection (b) and designated for- 


added subsection (d). mer subsections (b) and (c) as (c) and 
The first 1969 amendment added subsec- (d). 
tion (e). As subsection (a) was not changed by 


The second 1969 amendment inserted the amendments, it is not set out. 


ARTICLE 3B. 


Permanent Weighing Stations and Portable Scales. 


§ 20-183.9. Establishment and maintenance of permanent weighing 
stations.—The Board of Transportation is hereby authorized, empowered and 
directed to establish during the biennium ending June 30, 1953, not less than 
six nor more than 12 permanent weighing stations equipped to weigh vehicles 
using the streets and highways of this State to determine whether such vehicles 
are being operated in accordance with legislative enactments relating to weights 
of vehicles and their loads. The permanent weighing stations shall be established 
at such locations on the streets and highways in this State as will enable them 
to be used most advantageously in determining the weight of vehicles and their 
loads. Said permanent weighing stations shall be equipped by the Board of Trans- 
portation and shall be maintained by said Board of Transportation. 

There is hereby appropriated to the Board of Transportation out of the State 
Highway and Public Works Fund the sum of three hundred thousand dollars 
($300,000). The funds appropriated by this paragraph shall be used exclusively 
for the purpose of carrying out the provisions of this section and may be expended 
at any time during the biennium ending June 30, 1953. (1951, c. 988, s. 1; 1957, 
Guoneen 11571973, c. 507, \s. 5.) 


Editor’s Note.— The 1973 amendment, Commission” in three places and for 
effective July 1, 1973, substituted “Board “Commission” in one place. 
of Transportation” for “State Highway 
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ARTICLE 3C, 
Vehicle Equipment Safety Compact. 


§ 20-183.16. Compact Commissioner. 

State Government Reorganization—The partment of Transportation and Highway 
administration of the Vehicle Equipment Safety by § 143A-108, enacted by Session 
Safety Compact was transferred to the De- Laws 1971, c. 864. 


ARTICLE 4. 
State Highway Patrol. 


§ 20-185. Personnel; appointment; salaries. 


(f) The benefits provided for members of the State Highway Patrol under 
the provisions of subsections (b), (c), (d), and (e) of this section shall be 
granted to the Director and assistant director of the License and Theft Enforce- 
ment Division of the Department and to members of the License and Theft En- 
forcement Division designated by the Commissioner as “inspectors,” in the same 
manner and under the same circumstances and subject to the same limitations 
as if the Director and assistant director and the inspectors were members of the 
State Highway Patrol. The benefits provided for members of the State Highway 
Patrol under the provisions of subsections (b), (c), (d), and (e) of this section 
shall be granted to incapacitated driver license examiners, if such total or partial 
incapacity is the result of an injury by accident arising out of and in the course of 
giving a road test. 


(19/5, 0.159.) 

Editor’s Note. — The 1973 amendment, As the rest of the section was not 
effective July 1, 1973, added the second changed by the amendment, only subsec- 
sentence of subsection (f). tion (f) is set out. 


§ 20-187.1. Awards.—(a) The patrol commander shall appoint an awards 
committee consisting of one troop commander, one troop executive officer, one 
district sergeant, one corporal, two troopers and one member of patrol headquar- 
ters staff. All committee members shall serve for a term of one year. The mem- 
ber from patrol headquarters staff shall serve as secretary to the committee and 
shall vote only in case of ties. The committee shall meet at such times and places 
designated by the patrol commander. 

(b) The award to be granted under the provisions of this section shall be the 
North Carolina State Highway Patrol award of honor. The North Carolina State 
Highway Patrol award of honor is awarded in the name of the people of North 
Carolina and by the Governor to a person who, while a member of the North Caro- 
lina State Highway Patrol, distinguishes himself conspicuously by gallantry and 
intrepidity at the risk of personal safety and beyond the call of duty while en- 
gaged in the preservation of life and property. The deed performed must have 
been one of personal bravery and self-sacrifice so conspicuous as to clearly dis- 
tinguish the individual above his colleagues and must have involved risk of life. 
Proof of the performance of the service will be required and each recommenda- 
tion for the award of this decoration will be considered on the standard of extraordi- 
nary merit. 

(c) Recipients of the awards hereinabove provided for will be entitled to re- 
ceive a framed certificate of the award and an insignia designed to be worn as a 
part of the State Highway Patrol uniform. 

(d) The awards committee shall review and investigate all reports of out- 
standing service and shall make recommendations to the patrol commander with 
respect thereto. ‘The committee shall consider members of the Patrol for the 
awards created by this section when properly recommended by any individual 
having personal knowledge of an act, achievement or service believed to warrant 
the award of a decoration. No recommendation shall be made except by majority 
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vote of all members of the committee. All recommendations of the committee shall 


be in writing and shall be forwarded to the patrol commander. 


(e) Upon receipt of a recommendation of the committee, the patrol com- 
mander shall inquire into the facts of the matter and shall reduce his recommenda- 
tion to writing. The patrol commander shall forward his recommendation, together 
with the recommendation of the committee, to the Commissioner of Motor Ve- 
hicles. —The Commissioner shall have final authority to approve or disapprove 
recommendations affecting the issuance of all awards except the award of honor. 
All recommendations for the award of honor shall be forwarded to the Governor 
for final approval or disapproval. 

(f) The patrol commander shall, with the approval of the Commissioner, estab- 
lish all necessary rules and regulations to fully implement the provisions of this 
section and such rules and reyulations shall include, but shall not be limited to, 
the following: 


(1) Announcement of awards 

(2) Presentation of awards 

(3) Recording of awards 

(4) Replacement of awards 

(5) Authority to wear award insignias. (1967, c. 1179; 1971, c. 848.) 


Editor’s Note.—The 1971 amendment re- 
wrote subsection (b) so as to eliminate 
provisions as to the North Carolina State 
Highway Patrol award for valor, the North 


merit and the North Carolina State Hich- 
way Patrol award for distinguished service. 
The amendment also deleted ‘“Incon- 
testable’ at the beginning of the present 


Carolina State Highway Patrol award of last sentence of the subsection. 


§ 20-187.2. Badges and service revolver of deceased or retiring 
members of State law-enforcement agencies; revolvers of active mem- 
bers.—(a) Widows, or in the event such members die unsurvived by a widow, 
surviving children of members of North Carolina State law-enforcement agencies 
killed in the line of duty or who are members of such agencies at the time of their 
deaths, and retiring members of such agencies, shall receive, upon request and at 
no cost to them, the badge and service revolver worn or carried by such deceased 
or retiring member, upon securing a permit as required by G.S. 14-402 et seq. 
or G.S. 14-409.1 et seq., or without such permit provided the revolver shall have 
been rendered incapable of being fired. 


(b) Active members of North Carolina State law-enforcement agencies, upon 
change of type of revolvers from .38 caliber or .41 caliber to .357 magnum, may 
purchase the revolver worn or carried by such member at a price which shall 
be the average yield to the State from the sale of similar revolvers during the 
preceding year. (1971, c. 669.) 


§ 20-188. Duties of Highway Patrol.—The State Highway Patrol shall 
be subject to such orders, rules and regulations as may be adopted by the Com- 
missioner of Motor Vehicles, with the approval of the Governor, and shail 
regularly patrol the highways of the State and enforce all laws and regulations 
respecting travel and the use of vehicles upon the highways of the State and all 
laws for the protection of the highways of the State. To this end, the members 
of the Patrol are given the power and authority of peace officers for the service 
of any warrant or other process issuing from any of the courts of the State having 
criminal jurisdiction, and are likewise authorized to arrest without warrant any 
persons who, in the presence of said officers, is engaged in the violation of any 
of the laws of the State regulating travel and the use of vehicles upon the 
highways, or of laws with respect to the protection of the highways, and they shall 
have jurisdiction anywhere within the State, irrespective of county lines. 


The State Highway Patrol shall have full power and authority to perform 
such additional duties as peace officers as may from time to time be directed by 
the Governor, and such officers may at any time and without special authority, 
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either upon their own motion or at the request of any sheriff or local police 
authority, arrest persons accused of highway robbery, bank robbery, murder, or 


other crimes of violence. 


The State Highway Patrol shall be required to perform such other and ad- 
ditional duties as may be required of it by the Commissioner of Motor Vehicles 
in connection with the work of the Department of Motor Vehicles, and such other 
and additional duties as may be required of it from time to time by the Governor. 


Members of the State Highway Patrol, in addition to the duties, power and 
authority hereinbefore given, shall have the authority throughout the State of 
North Carolina of any police officer in respect to making arrests for any crimes 
committed in their presence and shall have authority to make arrests for any 
crime committed on any highway. 


Regardless of territorial jurisdiction, any member of the State Highway Patrol 
who initiates an investigation of an accident or collision may not relinquish re- 
sponsibility for completing the investigation, or for filing criminal charges as ap- 
propriate, without clear assurance that another law-enforcement officer or agency 
has fully undertaken responsibility, and in such cases he shall render reasonable 
assistance to the succeeding officer or agency if requested. (1929, c. 218, s. 4; 
1933, c. 214, ss. 1, 2; 1935)'c. 324, s. 3; 1939, ‘c: 387, s.2; 19a Teena ates 
1048; 1947, c. 1067, s. 20; 1973, c. 689.) 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, added the last para- 
graph. 

When acting as such, a State highway 
patrolman is a public officer within the 
purview of § 14-223. State v. Powell, 10 
N.C. App. 443, 179 S.E.2d 153 (1971). 

Right to Employ Reasonable Means in 
Fulfilling Duties.—By this section the Pa- 
trol is directed to “enforce all laws and 
regulations respecting travel and use of 
vehicles upon the highways of the State.” 
Imposition of this duty implies the right 
to employ reasonable means in a reason- 
able manner in fulfilling it. Collins  v. 
Christenberry, 6 N.C. App. 504, 170 S.E.2d 
515 (1969). 

Arrest without Warrant. — A highway 
patrolman apprehending a person driving 
a motor vehicle on the public highway 
while under the influence of intoxicating li- 
quor is authorized, by virtue of the provi- 


sions of this section and subdivision (1) of 
§ 15-41, to arrest such person without a 
warrant, and such arrest is legal. State v. 
Broome, 269 N.C. 661, 153 S.E.2d 384 
(1967). 

Care Required of Officer in Pursuit of 
Lawbreaker.—It is not held that an officer, 
when in pursuit of a lawbreaker, is under 
no obligation to exercise a reasonable de- 
gree of care to avoid injury to others who 
may be on tne public roads and streets. It 
is held that, when so engaged, he is not 
to be deemed negligent merely because he 
fails to observe the requirements of the 
Motor Vehicle Act. His conduct is to be 
examined and tested by another standard. 
He is required to observe the care which 
a reasonably prudent man would exercise 
in the discharge of official duties of a like 
nature under like circumstances. Collins v. 
Christenberry, 6 N.C. App. 504, 170 S.E.2d 
515 (1969). 


§ 20-190.2. Signs showing highways patrolled by unmarked ve- 


hicles.—The Board of Transportation shall erect or cause to be erected signs at 
all points where paved highways enter this State from adjacent states stating that 
the highways are patrolled by unmarked police vehicles. (1957, c. 673, s. 2; 1973, 
C. .UAoiGaen a 

Editor’s Note.— 

The 1973 amendment, effective July 1, 
1973, substituted “Board of Transportation” 


for “North Carolina State Highway Com- 
mission.” 


§ 20-194. Expense of administration.—All expenses incurred in carry- 
ing out the provisions of this Article shall be paid out of the maintenance funds of 
the Board of Transportation. (1929, c. 218, s. 9; 1941, c. 36; 1957, c. 65, s. 11; 
1973,.c. 507, 5.25.) 

Editor’s Note.— The 1973 amendment, 
effective July 1, 1973, substituted “Board 
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of Transportation” for “State Highway 


Commission.” 
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§ 20-196. Statewide radio system authorized; use of telephone 
lines in emergencies. — The Commissioner of Motor Vehicles, through the 
Division of Highway Safety and Patrol is hereby authorized and directed to 
set up and maintain a statewide radio system, with adequate broadcasting stations 
so situate as to make the service available to all parts of the State for the purpose 
of maintaining radio contact with the members of the State Highway Patrol and 
other officers of the State, to the end that the traffic laws upon the highways may 
be more adequately enforced and that the criminal use of the highways may be 
prevented. 


If the Director of the Budget shall find that the appropriation provided for 
the Department is not adequate to take care of the entire cost of the radio service 
herein provided for, after providing for the administration of other provisions of 
this law, the Board of Transportation, upon the order of the Director of the 
Budget approved by the Advisory Budget Commission, shall make available such 
additional sum as the said Budget Commission may find to be necessary to make 
the installation and operation of such radio service possible; and the sum so pro- 
vided by the Board of Transportation shall constitute a valid charge against the 
appropriation item of betterments for State and county roads. 


The Commissioner of Motor Vehicles is likewise authorized and empowered 
to arrange with the various telephone companies of the State for the use of their 
lines for emergency calls by the members of the State Highway Patrol, if it shall 
be found practicable to arrange apparatus for temporary contact with said telephone 
circuits along the highways of the State. 

In order to make this service more generally useful, the various boards of 
county commissioners and the governing boards of the various cities and towns 
are hereby authorized and empowered to provide radio receiving sets in the offices 
and vehicles of their various officers, and such expenditures are declared to be a 
legal expenditure of any funds that may be available for police protection. (1935, 
ee eee ae 0001 90/..C.00,.S. 11-5. 1973,.¢)'907, Si.) 

Editor’s Note.— The 1973 amendment, Commission” in two places in the second 
effective July 1, 1973, substituted “Board paragraph. 
of Transportation” for “State Highway 


§ 20-196.2. Use of airplanes to discover violations of §§ 20-138 to 
20-171; testimony of pilots and observers; declaration of policy.—The 
State Highway Patrol is hereby permitted the use of airplanes to discover viola- 
tions of part 10 of article 3 of chapter 20 of the General Statutes relating to oper- 
ation of motor vehicles and rules of the road; provided, however, neither the 
observer nor the pilot shall be competent to testify in any court of law in a criminal 
action charging violations of G.S. 20-141, 20-141.1, and 20-144. It is hereby de- 
clared the public policy of North Carolina that the airplanes should be used pri- 
marily for accident prevention and should also be used incident to the issuance of 
warning citations in accordance with the provisions of G.S. 20-183. (1967, c. 513.) 


ARTICLE 6. 
Giving Publicity to Highway Traffic Laws through the Public Schools. 


§ 20-212. Board of Transportation to prepare digest.—The Board of 
Transportation shall cause to be prepared a digest of the traffic laws of the State 
suitable for use in the public schools of the State and have published in pamphlet 
form and delivered on or before the first day of August, 1927, to the State Super- 
intendent of Public Instruction, a sufficient number of said pamphlets to supply at 
least one copy each to all of the public high school teachers of the State. (19243.0. 
gga 1033,-c2.172; s..17-3.1957;.cx 65, 's. 1151973; c507, s, 5a) 

Editor’s Note.— The 1973 amendment, of Transportation” for “State Highway 
effective July 1, 1973, substituted “Board Commission.” 
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§ 20-215. Practice to be continued; Board of Transportation to 
supply additional copies yearly.—This practice shall be continued during each 
school year and the Board of Transportation is directed annually on or before the 
first Monday of August, to supply, as hereinbefore provided, such additional copies 
of the said pamphlet, having the same revised from time to time to meet any amend- 
ments of the traffic laws of the State, as the State Superintendent of Public 
Instruction may ascertain and report to the Board of Transportation to be neces- 
sdry« (192/401 ss3 45.1957 7o965,'s):11's:1973, cxb04) 659) 


Editor’s Note.— The 1973 amendment, of Transportation” for “State Highway 
effective July 1, 1973, substituted “Board | Commission” in two places. 


ARTICLE 7. 
Miscellaneous Provisions Relating to Motor Vehicles. 


§ 20-216. Passing horses or other draft animals.—Any person operat- 
ing a motor vehicle shall use reasonable care when approaching or passing a horse 
or other draft animal whether ridden or otherwise under control. (1917, c. 140, s. 
Pe oS. 2010 > 0 1960 eae) 

Editor’s Note. — The 1969 amendment 
rewrote this section. 


§ 20-217. Motor vehicles to stop for school, temple, church and 
Sunday school buses in certain instances.—Every person using, operat- 
ing, or driving a motor vehicle upon the roads and highways of this State or up- 
on any street of any town or city in this State, upon approaching from any di- 
rection on the same road, highway or street any school bus or any privately owned 
bus transporting children while such bus is stopped and engaged in receiving or 
discharging passengers therefrom and displaying its mechanical stop signal upon 
the roads or highways of the State or upon any of the streets of cities and towns 
of the State, or at any time while such bus is stopped and is displaying its me- 
chanical stop signal, shall bring his motor vehicle to a full stop before passing or 
attempting to pass such bus and shall remain stopped until the mechanical stop 
signal of the bus has been withdrawn or until such bus has moved on; except, 
that the driver of a vehicle upon any road, highway or street which has been di- 
vided into two roadways, so constructed as to separate vehicular traffic between 
the two roadways by an intervening space or by a physical barrier, need not stop 
upon meeting or passing any such bus which has stopped in the roadway across 
such dividing space or physical barrier. No operator of such bus shall use the 
mechanical stop signal installed on such bus except for the purpose of indicating 
that such bus has stopped or is about to stop for the purpose of receiving or dis- 
charging passengers. 


The provisions of this section are applicable only in the event the school, church, 
privately owned bus or Sunday school bus bears upon the front and rear thereof 
a plainly visible sign containing the words “school bus” or the words “church 
bus” or “temple bus” or “Sunday school bus” in letters not less than five inches 
in height. 

Any person violating the provisions of this section shall be guilty of a misde- 
meanor, and upon conviction shall be fined not to exceed two hundred dollars 
($200.00) or imprisoned not to exceed 90 days. (1925, c. 265; 1943, c. 767; 1947, 
c. 527; 1955, c.' 1365; 1959, c. 909; 1965, c. 370: 1969; c. 952: 1971; e245 eee 


Editor’s Note.— vately owned bus transporting children” 
The 1969 amendment rewrote the first in the first sentence, inserted “and dis- 
sentence. playing its mechanical stop signal” in that 


The 1971 amendment, effective July 1, sentence, inserted “is stopped and” therein, 
1971, deleted “to and from any school, _ substituted “operator of such bus” for 
church, or Sunday school” following “pri- ‘operator of a school, church, or Sunday 
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school bus” in the second sentence, in- 
serted “or ‘temple bus’” in the second 
paragraph, substituted “two hundred dol- 
lars ($200.00)” for “fifty dollars ($50.00)” 
in the last paragraph, and substituted “90 
days” for “thirty days” in that paragraph. 

This section is a safety statute, designed 
for the protection of life, limb and prop- 
erty. State v. Weston, 273 N.C. 275, 159 
S.E.2d 883 (1968). 


This section is designed for the protec- 
tion of life, limb and property. Slade v. 
New Hanover County Bd. of Educ., 10 
N.C. App. 287, 178 S.E.2d 316 (1971). 


1973 CUMULATIVE SUPPLEMENT 


§ 20-218.2 


death will constitute culpable negligence 
if the violation is wilful, wanton, or inten- 
tional. But where there is an unintentional 
or inadvertent violation of the statute, such 
violation standing alone does not consti- 
tute culpable negligence. The inadvertent 
or unintentional violation of the statute 
must be accompanied by recklessness of 
probable consequences of a dangerous 
nature, when tested by the rule of reason- 
able prevision, amounting altogether to a 
thoughtless disregard of consequences or 
of a heedless indifference to the safety of 
others. State v. Weston, 273 N.C. 275, 159 
S.E.2d 883 (1968). 


Culpable Negligence—The violation of 
a safety statute which results in injury or 


§ 20-218. Standard qualifications for school bus drivers; speed 
limit.—No person shall drive or operate a school bus over the public roads of 
North Carolina while the same is occupied by children unless said person shall 
be fully trained in the operation of motor vehicles, and shall furnish to the su- 
perintendent of the schools of the county in which said bus shall be operated a 
certificate from the Highway Patrol of North Carolina, or from any representa- 
tive duly designated by the Commissioner of Motor Vehicles, and the chief me- 
chanic in charge of school busses in said county showing that he has been exam- 
ined by a member of the said Highway Patrol, or a representative duly designated 
by the Commissioner of Motor Vehicles, and said chief mechanic in charge of 
school busses in said county and that he is a fit and competent person to operate 
or drive a school bus over the public roads of the State. Notwithstanding the 
above, school activity busses may be operated by a person who holds a school 
bus driver’s certificate or a chauffeur’s license. 

It shall be unlawful for any person to operate or drive a school bus loaded with 
children over the public roads of North Carolina at a greater rate of speed than 
35 miles per hour. Provided, however, that as to school activity busses which are 
painted a different color from regular school busses and which are being used for 
transportation of students or others to or from places for participation in events 
other than regular classroom work, it shall be unlawful to operate such a school 
activity bus at a greater rate of speed than 45 miles per hour. 

Any person violating this section shall, upon conviction, be fined not more than 
fifty dollars ($50.00) or imprisoned not more than 30 days. (1937, c. 397, ss. 
1-3; 1941, c. 21; 1943, c. 440; 1945, c. 216; 1957, cc. 139, 595; 1971, c. 293.) 

Editor’s Note.—The 1971 amendment, ef- 
fective July 1, 1971, deleted “paragraph 


two of” preceding “this section” in the last 
paragraph. 


§ 20-218.1. Private and parochial school buses.—The term “school 
bus” as used in this chapter shall include public, private, and parochial school 
buses, and the term “school activity bus” as used in this chapter shall include 
public, private, and parochial school activity buses. (1969, c. 264.) 

Editor’s Note. — Session Laws 1969, c. 

264, adding this section, is effective Jan. 
1, 1970. 


§ 20-218.2. Speed limit for activity buses for nonprofit purpose.— 
It shall be unlawful for any person to operate an activity bus for a nonprofit 
organization for a nonprofit purpose which is being used for transportation of 
persons in connection with nonprofit activities in excess of 45 miles per hour. 

Any person violating this section shall, upon conviction, be fined not more than 
fifty dollars ($50.00) or imprisoned for not more than thirty days. (1969, c. 1000, 
s. 2.) 
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§ 20-219.1: Repealed by Session Laws 1971, c. 294, s. 2. 
Cross Reference.—For present provision 

as to removal of vehicles parked or left 

standing on highways, see § 20-161. 


ARTICLE 8. 
Habitual Offenders. 


§ 20-220. Declaration of policy.—It is hereby declared to be the policy 
of North Carolina: 


(1) To provide maximum safety for all persons who travel or otherwise use 
the public highways of this State; and 

(2) To deny the privilege of operating motor vehicles on such highways to 
persons who by their conduct and record have demonstrated their in- 
difference to the safety and welfare of others and their disrespect for 
the laws of this State, the orders of its courts, and the statutorily re- 
quired acts of its administrative agencies ; and 

(3) To discourage repetition of criminal acts by individuals against the 
peace and dignity of this State and her political subdivisions and to 
impose increased and added deprivation of the privilege to operate 
motor vehicles upon habitual offenders who have been convicted re- 
peatedly of violations of the traffic laws. (1969, c. 867.) 

Editor’s Note.—Former article 8, relat- which were contained in former article 9, 
ing to sale of used motor vehicles brought the Motor Vehicle Safety and Financial 
into the State and containing §§ 20-220 Responsibility Act, were repealed by Ses- 
to 20-223, was repealed by Session Laws _ sion Laws 1953, c. 1300, s. 35. 

1945, c. 635. Former §§ 20-224 to 20-231, 


§ 20-221. Habitual offender defined.—An habitual offender shall be any 
person, resident or nonresident, whose record, as maintained in the office of the 
Department of Motor Vehicles, shows that such person has accumulated the con- 
victions for separate and distinct offenses described in subdivisions (1), (2), or 
(3), of this section, committed after June 19, 1969 and within a seven-year period, 
provided, that where multiple convictions result from a series of offenses committed 
within a six-hour period, only one conviction shall be recorded for the purposes 
of this article, as follows: 


(1) Three or more convictions arising from separate acts of any one or more 
of the following offenses, either singularly or in combination: 


a. Voluntary and involuntary manslaughter resulting from the op- 
eration of a motor vehicle; 

b. Driving a motor vehicle while under the influence of intoxicating 
liquor or a narcotic drug; 

c. Driving a motor vehicle while operator’s or chauffeur’s license 
is suspended or revoked ; 

d. Any offense punishable as a felony under the motor vehicle laws 
of North Carolina or any felony in the commission of which a 
motor vehicle is used; 

e. Failure to stop and render aid as required under the laws of this 
State in the event of a motor vehicle accident ; 

f. Failure of the driver of a motor vehicle involved in an accident 
resulting only in damage to an attended or unattended vehicle 
or other property in excess of one hundred dollars ($100.00) 
to stop close to the scene of such accident and report his identity 
or otherwise report such accident in violation of law. 

g. Any motor vehicle moving violation committed during a period 
of suspension or revocation. 
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(2) Twelve or more convictions of any separate and distinct offenses in the 
operation of a motor vehicle which are required to be reported to the 
Department of Motor Vehicles and the conviction whereof authorizes 
or requires the Department of Motor Vehicles to suspend or revoke 
the privilege to operate motor vehicles on the highways of this State 
for a period of thirty days or more and such convictions shall include 
those offenses enumerated in subdivision (1) above when taken with 
and added to those offenses described herein. 

(3) The offenses included in subdivisions (1) and (2) hereof shall be deemed 
to include offenses under any valid town, city or county ordinance 
paralleling and substantially conforming to the State’s statutory provi- 
sions concerning such offenses and all changes in or amendments 
thereto and any federal law, any law of another state or any valid 
town, city or county ordinance of another state substantially conform- 
ing to the aforesaid State’s statutory provisions. 

(4) For the purpose of this article, the term “conviction” shall mean a final 
conviction. Also for the purposes of this article a forfeiture of bail or 
collateral deposited to secure a defendant’s appearance in court in 
North Carolina, which forfeiture has not been vacated, shall be equiva- 
lent to a conviction. (1969, c. 867.) 


§ 20-222. Commissioner to certify record to superior court.—The 
Commissioner of Motor Vehicles shall certify, substantially in the manner pro- 
vided for in G.S. 20-42 (b) three abstracts of the conviction record as maintained 
in his office of any person whose record appears to bring him within the definition 
of an habitual offender, as defined in G.S. 20-221, to the superior court solicitor 
of the judicial district in which such person resides according to the records of the 
Department of Motor Vehicles or to the superior court solicitor for the county of 
Wake if such person is not a resident of this State. Such abstract may be admitted 
as evidence as provided in G.S. 20-42 (b). Such abstract shall be competent evi- 
dence that the person named therein was duly convicted by the court wherein such 
conviction or holding was made of each offense shown by such abstract. (1969, 


c. 867.) 


§ 20-223. Solicitor to initiate court proceeding, petition.—The solici- 
tor, upon receiving the aforesaid abstract from the Commissioner, shall forthwith 
file a petition against the person named therein in the superior court division of 
the county wherein such person resides or, in the case of a nonresident, in the 
Superior Court Division of Wake County. The petition shall request the court 
to determine whether or not the person named therein is an habitual offender. 


(1969, c. 867.) 


§ 20-224. Service of petition, order to show cause.—Upon the filing 
of the petition, any superior court judge having jurisdiction over criminal cases 
within the county shall enter an order incorporating by attachment the aforesaid 
abstract and directed to the person named therein to appear at the next criminal 
session of the court and show cause why he should not be barred from operating 
a motor vehicle on the highways of this State. A copy of the petition, the show 
cause order and the abstract shall be served upon the person named therein in the 
manner prescribed by law for the service of process. Service thereof on any non- 
resident of this State may be made in the same manner as in any action or pro- 
ceeding arising out of a collision on the highways in this State in the manner pro- 
vided in G.S. 1-105 which is hereby made applicable to these proceedings except 
that any fee for such service shall be taxed against the person named in the peti- 
tion as a part of the cost of such proceeding. (1969, c. 867.) 


§ 20-225. Hearing, procedure.—The matter shall be heard at the criminal 
session of the court by the judge without a jury. If such person denies that he 


335 


§ 20-226 GENERAL STATUTES OF NorTH CAROLINA § 20-229 


was convicted of any offense shown in the abstract and necessary for a holding 
that he is an habitual offender, and if the court cannot, on the evidence available 
to it, determine the issue, the court may require of the Department of Motor 
Vehicles certified copies of such records respecting the matter as it may have in its 
possession. If, upon an examination of such records, the court is still unable to 
make such determination, it shall certify the decision of such issue to the court 
in which such conviction was reportedly made. The court to which such certification 
is made shall forthwith conduct a hearing to determine such issue and send a 
certified copy of its final order determining such issue to the court in which the 
petition was filed. (1969, c. 867.) 


§ 20-226. Court’s findings, judgment.—lIf the court finds that such per- 
son is not the same person named in the aforesaid abstract, or that he is not an 
habitual offender under this article, the proceeding shall be dismissed, but if the 
court finds that such person is the same person named in the abstract and that 
such person is an habitual offender, the court shall so find and by appropriate 
judgment shall direct that such person not operate a motor vehicle on the highways 
of the State of North Carolina and to surrender to the court all licenses or permits 
to operate a motor vehicle upon the highways of this State. The clerk of the court 
shall forthwith transmit a copy of such judgment together with any licenses or 
permits surrendered to the Department of Motor Vehicles. (1969, c. 867.) 


§ 20-227. No new license issued for five years.—No license to operate 
a motor vehicle in North Carolina shall be issued to an habitual offender, 


(1) For a period of five years from the date of the judgment of the court 
finding such person to be an habitual offender and 


(2) Until the privilege of such person to operate a motor vehicle in this 
State has been restored by judgment of the superior court division. 
(1969, c. 867.) 


§ 20-228. Driving after judgment prohibited.—It shall be unlawful for 
any person to operate any motor vehicle in this State while the judgment of the 
court prohibiting the operation remains in effect. Any person found to be an 
habitual offender under the provisions of this article who is thereafter convicted 
of operating a motor vehicle in this State while the judgment of the court pro- 
hibiting such operation is in effect, shall be guilty of a misdemeanor and imprisoned 
for not less than one year nor more than five years or by fine or imprisonment in 
the discretion of the court. 

For the purpose of enforcing this section, in any case in which the accused is 
charged with driving a motor vehicle while his license, permit or privilege to drive 
is suspended or revoked or is charged with driving without a license, the court 
before hearing such charge shall require the solicitor to determine whether such 
person has been adjudged an habitual offender and by reason of such judgment 
is barred from operating a motor vehicle on the highways of this State. If the 
solicitor determines that the accused has been so held, he shall cause the appropriate 
criminal charges to be lodged against the accused. (1969, c. 867.) 


§ 20-229. Restoration of driving privilege.—At the expiration of five 
years from the date of any final judgment of the court entered under the provi- 
sions of this article finding a person to be an habitual offender and directing him 
not to operate a motor vehicle in this State, such person may petition the court 
in which he was found to be an habitual offender, or the superior court division 
of any county in this State having criminal jurisdiction over the place in which 
such person then resides, for restoration of his privilege to operate a motor vehicle 
in this State. Upon such petition, the court shall restore to such person the privi- 
lege to operate a motor vehicle in this State. (1969, c. 867.) 
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§ 20-230. Appeals.—An appeal may be taken from any final action or 
judgment entered under the provisions of this article in the same manner and 


form as appeals in civil actions. (1969, c. 867.) 


§ 20-231. No existing law modified.—Nothing in this article shall be con- 
strued as amending, modifying or repealing any existing law of North Carolina 
or any existing ordinance of any political subdivision relating to the operation of 
motor vehicles, the licensing of persons to operate motor vehicles or providing 
penalties for the violation thereof; or shall be construed so as to preclude the 
exercise of the regulatory powers of any division, agency, department or political 
subdivision of this State having the statutory authority to regulate such operation 
and licensing. (1969, c. 867.) 


ARTICLE QA. 


Motor Vehicle Safety and Financial Responsibility Act of 1953. 


§ 20-279.1. Definitions.—The following words and phrases, when used in 
this Article, shall, for the purposes of this Article, have the meanings respectively 
ascribed to them in this section, except in those instances where the context 
clearly indicates a different meaning: 


(11) “Proof of financial responsibility”: Proof of ability to respond in dam- 
ages for liability, on account of accidents occurring subsequent to the 
effective date of said proof, arising out of the ownership, maintenance 
or use of a motor vehicle} in the amount of fifteen thousand dollars 
($15,000) because of bodily injury to or death of one person in any 
one accident, and, subject to said limit for one person, in the amount 
of thirty thousand dollars ($30,000) because of bodily injury to or 
death of two or more persons in any one accident, and in the amount of 
five thousand dollars ($5,000) because of injury to or destruction of 
property of others in any one accident. Nothing contained herein shall 
prevent an insurer and an insured from entering into a contract, not 
affecting third parties, providing for a deductible as to property dam- 
age at a rate approved by the Commissioner of Insurance. 


Pimeme eee, sn 19/1, c. 1205, s. 151973, c. 745, s. 1.) 


Editor’s Note.— 

The 1967 amendment substituted 
“$10,000” for “$5,000” and ‘$20,000” for 
$10,000” in subdivision (11). 

Section 10, c. 277, Session Laws 1967, 
provides: “This act shall become effective 
Jan. 1, 1968, and where the manner of giv- 
ing proof of financial responsibility is by 
automobile liability policy, the same shall 
apply only to policies written or renewed 
on or after said effective date.” 

The 1971 amendment, effective Jan. 1, 
1972, added the second sentence in subdivi- 
sion (11). 

The 1973 amendment substituted “fifteen 
thousand dollars ($15,000)” for “ten thou- 
sand dollars ($10,000)” and “thirty thou- 
sand dollars ($30,000)” for “twenty thou- 
sand dollars ($20,000)” in subdivision (11). 

Session Laws 1973, c. 745, s. 8, provides: 
“This act shall become effective Jan. 1, 
1974, and where the manner of giving proof 
of financial responsibility is by automobile 
liability policy, the same shall apply only to 


policies written or renewed on or after the 
effective date of this act.” 

As the rest of the section was not 
changed by the amendments, only the in- 
troductory paragraph and subdivision (11) 
are set out. 

For case law survey as to automobile 
liability insurance, see 44 N.C.L. Rev. 1023 
(1966). 

For case law survey as to insurance, see 
45 N.C.L. Rev. 955 (1967). 

Allstate Ins. Co. v. Shelby Mut. Ins. Co., 
269 N.C. 341, 152 S.F.2d 436 (1967), cited 
in the note below, was commented on in 
46 N.C.L. Rev. 433 (1968). 

The object, etc.— 

In accord with 2nd paragraph in original. 
See Fidelity & Cas. Co. v. North Carolina 
Farm Bureau Mut. Ins. Co., 16 N.C. App. 
194, 192 S.E.2d 113 (1972). 

The purpose of the Financial Responsi- 
bility Law is to protect victims of automo- 
bile accidents. Allstate Ins. Co. v. Shelby 
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Mut. Ins. Co., 
436 (1967). 

The purpose of the Financial Responsi- 
bility Act is to provide protection from 
damages or injuries resulting from the neg- 
ligent operation of automobiles. Nation- 
wide Mut. Ins. Co. v. Hayes, 276 N.C. 620, 
174 S.E.2d 511 (1970). 

The purpose of the Financial Responsi- 
bility Act is to provide protection to the 
public from damages resulting from the 
negligent operation of automobiles by ir- 
responsible persons. Nationwide Mut. Ins. 
Co. v. Fireman’s Fund Ins. Co., 279 N.C. 
240, 182 S.E.2d 571 (1971). 

This Article and Article 13, etc.— 

This article and article 13 of this chapter 
are to be construed together so as to har- 
monize their provisions and to effectuate 
the purpose of the legislature. Harrelson 
v. State Farm Mut. Auto. Ins. Co., 272 
N.C. 603, 158 S.E.2d 812 (1968). 

Article 13 Requires Proof of Financial 
Responsibility to Be Given in Manner 
Prescribed by This Article—The Vehicle 
Financial Responsibility Act of 1957, arti- 
cle 13 of this chapter, requires every 
owner of a motor vehicle, as a prerequi- 
site to the registration thereof, to show 
“proof of financial responsibility” in the 
manner prescribed by this article. Jones v. 
State Farm Mut. Auto. Ins. Co., 270 N.C. 
454, 155 S.E.2d 118 (1967). 

Construction of Article. — Ambiguous 
provisions of the Financial Responsibility 
Law must be construed to accomplish the 
purpose of such law. Allstate Ins. Co. v. 
Shelby Mut. Ins. Co., 269 N.C. 341, 152 
S.E.2d 436 (1967). 


Contravening Policy Provision Is Void. 
—A provision in a policy of liability in- 
surance which contravenes the Financial 
Responsibility Law is void. Allstate Ins. 
Co. v. Shelby Mut. Ins. Co. 269 N.C. 341, 
152 S.E.2d 436 (1967). 

“Owner” .— 

In order to protect the public and close 
all avenues of escape from its provisions, 
the legislature broadly defines “owner” in 
the Financial Responsibility Act. Nation- 
wide Mut. Ins. Co. v. Hayes, 276 N.C. 620, 
174 S.E.2d 511 (1970). 

The Financial Responsibility Act fixes 
the requirement that financial responsibil- 
ity be maintained by the owner, which in- 
cludes the holder of title and a mortgagor, 
conditional vendee or lessee having right 
of purchase and right of possession. Na- 
tionwide Mut. Ins. Co. v. Hayes, 276 N.C. 
620, 174 S.E.2d 511 (1970). 

Section 20-38 defines “owner” under the 
Motor Vehicle Act and this section de- 
fines “owner” in essentially the same way. 


269 N.C. 341, 152 S.E.2d 
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Nationwide Mut. Ins. Co. v. Hayes, 276 
N.C. 620, 174 S.E.2d 511 (1970). 

The definition of “owner” in this section 
as the holder of the legal title is compatible 
with § 20-72(b), requiring the vendor to 
execute an assignment and warranty of 
title on the reverse of the certificate of 
title in order to assign or transfer any in- 
terest in the motor vehicle. Nationwide 
Mut. Ins. Co. v. Hayes, 276 N.C. 620, 174 
S.E.2d 511 (1970). 

No material conflict will arise between 
the Financial Responsibility Act and § 20- 
72(b), as amended by the legislature of 
1963, by holding § 20-72(b) to be con- 
trolling as to ownership of a motor vehicle 
for purposes of tort liability and insurance 
coverage. Rather, such an interpretation 
would strengthen and complement the pur- 
poses of the Financial Responsibility Act. 
Nationwide Mut. Ins. Co. v. Hayes, 276 
N.C. 620, 174 _S.E.2d 511 (1970). 

Under this definition the word “owner” 
embraces the holder of title and a mort- 
gagor, conditional vendee or lessee having 
the right of purchase and the right of pos- 
session. Younts v. State Farm Mut. Auto. 
Ins. Co., 281 N.C) (S62 3a Soni eee cusetad 
(1972). 

Under the definition in subdivision (9) 
of this section the word owner embraces 
“the holder of title and a mortgagor, con- 
ditional vendee or lessee having right of 
purchase and the right of possession.” 
Nationwide Mut. Ins. Co. v. Fireman’s 
Fund Ins. Co., 279 N.C. 240, 182 S.E.2d 571 
(1974 )% 

By its definition of an “owner,” the legis- 
lature attempted to close all avenues of 
escape from the provisions of the Financial 
Responsibility Act. Nationwide Mut. Ins. 
Co. v. Fireman’s Fund Ins. Co., 279 N.C. 
240, 182 S.E.2d 571 (1971). 


A father is the owner of an automobile 
operated exclusively by his minor son 
where the father registers the title in his 
own name and also executes the note and 
conditional sales contract for the balance 
of the purchase price. It is immaterial that 
the son may have an equitable interest in 
the article to the extent of payments he 
has made on the purchase price. Nation- 
wide Mut. Ins. Co. v. Fireman’s Fund Ins. 
Co., 279 N.C. 240, 182 §.E.2d 571 (1971). 


Applied in Manning v. State Farm Mut. 
Auto. Ins. Co., 243 F. Supp. 619 (W.D.- 
N.C, 1965); Forrester v. Garrett, 280 N.C. 
117, 184 S.E.2d 858 (1971). 


Quoted in Marks v. Thompson, 282 N.C. 
174, 192 S.E.2d 311 (1972). 

Cited in State v. Anderson, 3 N.C. App. 
124, 164 S.E.2d 48 (1968). 
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§ 20-279.2. Commissioner to administer article; appeal to court. 


Hearing and Judicial Review Provisions 
Comply with Due Process Requirements. 
— See opinion of Attorney General to 
Senator Clyde Norton, 41 N.C.A.G. 420 
(1971). 

Hearing and Judicial Review Provisions 
Comply with Due Process Requirements.— 

Ample review is provided before a 
driver’s license suspension becomes effec- 
tive. State v. Martin, 13 N.C. App. 613, 
186 S.E.2d 647 (1972). 

The provisions for suspension of an 
automobile driver’s license fully comply 
with constitutional requirements. State v. 
Martin, 13 N.C. App. 613, 186 S.E.2d 647 
(1972). 

Commissioner and Court Held without 
Authority to Grant Relief.— Where peti- 


tioner did not allege that he was probably 
not guilty of negligence or that the negli- 
gence of the other party was probably the 
sole proximate cause of the collision, nor 
did he allege that the amount of the se- 
curity required was excessive or that such 
security was not required by the terms of 
the statute and there were no allegations 
which if proved would entitle the petitioner 
to any relief, and the only relief requested 
by the petitioner was that the court post- 
pone the posting of the security required 
by the Commissioner under § 20-279.5, 
neither the Commissioner nor the court 
had the authority to grant this relief and 
a motion to dismiss was properly granted. 
Forrester v. Garrett, 280 N.C. 117, 184 
S.E.2d 858 (1971). 


§ 20-279.4. Information required in accident report.—lIn case of an 
accident in which any person is killed or injured or in which damage to the prop- 
erty of any one person in excess of two hundred dollars ($200.00) is sustained, 
the report required by G.S. 20-166 or G.S. 20-166.1 shall contain information to 
enable the Commissioner to determine whether the requirements for the deposit 
of security under G.S. 20-279.5 are inapplicable by reason of the existence of in- 
surance or other exceptions specified in this Article. The Commissioner may rely 
upon the accuracy of the information unless and until he has reason to believe that 
the information is erroneous. The operator or the owner shall furnish such addi- 
tional relevant information as the Commissioner shall require. (1953, c. 1300, s. 4; 
LA geesg 08; 832.) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, substituted “two hun- 
dred dollars ($200.00)” for ‘$100.00’ in the 
first sentence. , 


Stated in Forrester v. Garrett, 280 N.C. 
117, 184 S.E.2d 858 (1971). 


§ 20-279.5. Security required unless evidence of insurance; when 
security determined; suspension; exceptions.—(a) If at the expiration of 
20 days after the receipt of a report of a motor vehicle accident within this State 
which has resulted in bodily injury or death or damage to the property of any 
one person in excess of two hundred dollars ($200.00), the Commissioner does 
not have on file evidence satisfactory to him that the person who would otherwise 
be required to file security under subsection (b) of this section has been released 
from liability, or has been finally adjudicated not to be liable or has executed a duly 
acknowledged written agreement providing for the payment of an agreed amount, 
in installments or otherwise, or is for any other reason not required to file security 
under this Article with respect to all claims for injuries or damages resulting from 
the accident, the Commissioner shall determine the amount of security which shall 
be sufficient in his judgment to satisfy any judgment or judgments for damages 
resulting from such accident as may be recovered against each operator or owner. 

(c) This section shall not apply under the conditions stated in G.S. 20-279.6 
nor : 


(1) To such operator or owner if such owner had in effect at the time of such 
accident an automobile liability policy with respect to the motor vehicle 
involved in such accident ; 

(2) To such operator, if not the owner of such motor vehicle, if there was in 
effect at the time of such accident a motor vehicle liability policy or 
bond with respect to his operation of motor vehicles not owned by him; 
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(3) To such operator or owner if the liability of such operator or owner for 
damages resulting from such accident is, in the judgment of the Com- 
missioner, covered by any other form of liability insurance policy or 
bond or sinking fund or group assumption of liability; 


(4) To any person qualifying as a self-insurer, nor to any operator for a self- 
insurer if, in the opinion of the Commissioner from the information 
furnished him, the operator at the time of the accident was probably 
operating the vehicle in the course of the operator’s employment as an 
employee or officer of the self-insurer; nor ~ 


(5) To any employee of the United States government while operating a ve- 
hicle in its service and while acting within the scope of his employ- 
ment, such operations being fully protected by the Federal Tort Claims 
Act of 1946, which affords ample security to all persons sustaining per- 
sonal injuries or property damage through the negligence of such 
federal employee. 


No such policy or bond shall be effective under this section unless issued by an 
insurance company or surety company authorized to do business in this State, ex- 
cept that if such motor vehicle was not registered in this State, or was a motor 
vehicle which was registered elsewhere than in this State at the effective date of 
the policy or bond, or the most recent renewal thereof, or if such operator not 
an owner was a nonresident of this State, such policy or bond shall not be effec- 
tive under this section unless the insurance company or surety company if not 
authorized to do business in this State shall execute a power of attorney autho- 
rizing the Commissioner to accept service on its behalf of notice or process in 
any action upon such policy, or bond arising out of such accident, and unless said 
insurance company or surety company, if not authorized to do business in this 
State, is authorized to do business in the state or other jurisdiction where the 
motor vehicle is registered or, if such policy or bond is filed on behalf of an op- 
erator not an owner who was a nonresident of this State, unless said insurance 
company or surety company, if not authorized to do business in this State, is 
authorized to do business in the state or other jurisdiction of residence of such 
operator; provided, however, every such policy or bond is subject, if the acci- 
dent has resulted in bodily injury or death, to a limit, exclusive of interest and 
cost, of not less than fifteen thousand dollars ($15,000) because of bodily injury 
to or death of one person in any one accident and, subject to said limit for one 
person, to a limit of not less than thirty thousand dollars ($30,000) because of 
bodily injury to or death of two or more persons in any one accident, and, if 
the accident has resulted in injury to or destruction of property, to a limit of 
not less than five thousand dollars ($5,000) because of injury to or destruction 
of property of others in any one accident. (1953, c. 1300, s. 5; 1955, cc. 138, 
854: c, 855, s. 1: c. 1152, ss. 4-8: c. 1355; 1964, c. 277, Ss. 2° 197i ee 
1973, c. 745, s. 2.) 

Editor’s Note. — The 1967 amendment 
substituted “ten thousand dollars ($10,000.- 
00)” for “five thousand dollars ($5,000.00)” 
and “twenty thousand dollars ($20,000.00)’’ 


($200.00)” for “$100.00” near the beginning 
of subsection (a). 

The 1973 amendment substituted “fifteen 
thousand dollars ($15,000)” for “ten thou- 


for ‘ten thousand dollars ($10,000.00) sand dollars ($10,000.00)” and “thirty 
near the end of subsection (c). thousand dollars ($30,000)” for “twenty 
Section 10, c. 277, Session Laws 1967, thousand dollars ($20,000.00)” near the 


provides: “This act shall become effective end of subsection (c). 


Jan. 1, 1968, and where the manner of giv- 
ing proof of financial responsibility is by 
automobile liability policy, the same shall 
apply only to policies written or renewed 
on or after said effective date.” 

The 1971 amendment, effective Jnly 1, 
1971, substituted “two hundred dollars 
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Session Laws 1973, c. 745, s. 8, provides: 
“This act shall become effective Jan. 1, 
1974, and where the manner of giving 
proof of financial responsibility is by auto- 
mobile liability policy, the same shall apply 
only to policies written or renewed on or 
after the effective date of this act.” 


§ 20-279.7 


As subsection (b) was not affected by 
the amendments, it is not set out. 

Allegations Insufficient to Authorize 
Postponement of Posting. — Where peti- 
tioner did not allege that he was probably 
not guilty of negligence or that the negli- 
gence of the other party was probably the 
sole proximate cause of the collision, nor 
did he allege that the amount of the 
security required was excessive or that 
such security was not required by the 
terms of the statute and there were no 
allegations which if proved would entitle 
the petitioner to any relief, and the only 
relief requested by the petitioner was that 
the court postpone the posting of the 
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security required by the Commissioner 
under this section, neither the Commis- 
sioner nor the court had the authority to 
grant this relief and a motion to dismiss 
was properly granted. Forrester v. Garrett, 
280 N.C. 117, 184 S.E.2d 858 (1971). 

Applied in Carson yv. Godwin, 269 N.C. 
744, 153 S.E.2d 473 (1967); Moore v. 
Hartford Fire Ins. Co., 270 N.C. 532, 155 
S.E.2d 128 (1967). 

Cited in Lichtenberger v. American 
Motorists Ins. Co., 7 N.C. App. 269, 172 
S.E.2d 284 (1970); State v. Herald, 10 
N.C. App. 263, 178 S.E.2d 120 (1970); 
Dildy v. Southeastern Fire Ins. Co., 13 
N.C. App. 66, 185 S.E.2d 272 (1971). 


§ 20-279.7. Duration of suspension. 


Applied in Forrester v. Garrett, 280 N.C. 
117, 184 S.E.2d 858 (1971). 


§ 20-279.10. Custody, disposition and return of security; escheat. 
—(a) Security deposited in compliance with the requirements of this article shall 
be placed by the Commissioner in the custody of the State Treasurer and shall be 
applicable only to the payment of a judgment or judgments rendered against the 
person or persons on whose behalf the deposit was made, for damages arising 
out of the accident in question in an action at law, begun not later than one year 
after the date of such accident, or within one year after the date of deposit of any 
security under subdivision (3) of § 20-279.7, or to the payment in settlement, 
agreed to by the depositor, of a claim or claims arising out of such accident. Such 
deposit or any balance thereof shall be returned to the depositor or his personal 
representative when evidence satisfactory to the Commissioner has been filed with 
him that there has been a release from liability, or a final adjudication of non- 
liability, or a duly acknowledged agreement, in accordance with subdivision (4) 
of § 20-279.6, or a settlement accepted by the Commissioner as provided in sub- 
division (5) of § 20-279.6, or a conviction accepted by the Commissioner as pro- 
vided in subdivision (6) of § 20-279.6, or whenever, after the expiration of one 
(1) year from the date of the accident, or from the date of deposit of any security 
under subdivision (3) of § 20-279.7, whichever is later, the Commissioner shall 
be given reasonable evidence that there is no such action pending and no judg- 
ment rendered in such action left unpaid. 


(b) One year from the deposit of any security under the terms of this article, 
the Commissioner shall notify the depositor thereof by registered mail addressed 
to his last known address that the depositor is entitled to a refund of the security 
upon giving reasonable evidence that no action at law for damages arising out 
of the accident in question is pending or that no judgment rendered in any 
such action remains unpaid. If, at the end of three years from the date of deposit, 
no claim therefor has been received, the Department shall notify the depositor 
thereof by registered mail and shall cause a notice to be posted at the courthouse 
door of the county in which is located the last known address of the depositor 
for a period of 60 days. Such notice shall contain the name of the depositor, his 
last known address, the date, amount and nature of the deposit, and shall state 
the conditions under which the deposit will be refunded. If, at the end of two 
years from the date of posting of such notice, no claim for the deposit has been 
received, the Commissioner shall certify such fact together with the facts of no- 
tice to the State Treasurer and the Treasurer shal] turn such deposit over to the 
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University of North Carolina as an escheat. (1953, c. 1300, s. 10; 1955, c. 1152, 
ai13¢).1967):cmlZ2/:) 


Editors Note. — The 1967 amendment 
designated the former provisions of the 


section as subsection (a) and added sub- 
section (b). 


§ 20-279.13. Suspension for nonpayment of judgment; exceptions. 

(c) If the judgment creditor consents in writing, in such form as the Com- 
missioner may prescribe, that the judgment debtor be allowed license or non- 
resident’s operating privilege, the same may be allowed by the Commissioner, in 
his discretion, for six (6) months from tne date of such consent and thereafter un- 
til such consent is revoked in writing notwithstanding default in the payment of 
such judgment, or of any installments thereof prescribed in § 20- 279.16. (1953, c. 


1300, s. 13; 1965, c. 926, s. 1; 1969, c. 186, s. 4.) 


Editor’s Note 

The 1969 amendment deleted, at the end 
of subsection (c), “provided the judgment 
debtor furnishes proof of financial respon- 
sibility.” 

As only subsection (c) was changed by 
the amendment, the rest of the section is 
not set out. 

Satisfaction of Judgment by Joint Tort- 
Feasor May Not Satisfy Judgment for 
Other Tort-Feasor for Driver License Sus- 


pension Purposes. — See opinion of At- 
torney General to Mr. Donald N. Freeman, 
Supervisor, Department of Motor Vehicles, 
41 N.C.A.G. 99 (1970). 

Second Judgment upon Expiration of 
Ten Years after First Judgment Not 
Grounds for Continued Suspension of Li- 
cense. — See opinion of Attorney General 
to Mr. Donald N. Freeman, Supervisor, 
Department of Motor Vehicles, 40 N.C.A.G, 
99 (1970). 


§ 20-279.14. Suspension to continue until judgments satisfied. — 
Such license and nonresident’s operating privilege shall remain so suspended 
and shall not be renewed, nor shall any such license be thereafter issued in the 
name of such person, including any such person not previously licensed, unless 
and until every such judgment is stayed, satisfied in full or to the extent here- 
inafter provided subject to the exemptions stated in §§ 20-279.13 and 20-279.16 
of this article. 

A discharge in bankruptcy following the rendering of any such judgment shall 
not relieve the judgment debtor from any of the requirements of this article. 
(1953..0.51500)-s. lene LODO eat Sores. 5) 

Editor’s Note. — The 1969 amendment 
deleted “and until the said person gives 
proof of financial responsibility” near the 
end of the first paragraph. 

Satisfaction of Judgment by Joint Tort- 
Feasor May Not Satisfy Judgment for 


Other Tort-Feasor for Driver License Sus- 
pension Purposes. — See opinion of At- 
torney General to Mr. Freeman, Depart- 
ment of Motor Vehicles, 40 N.C.A.G. 99 
(1970). 


§ 20-279.15. Payment sufficient to satisfy requirements.—In addi- 
tion to other methods of satisfaction provided by law, judgments herein referred 
to shall, for the purpose of this Article, be deemed satisfied: 


(1) When fifteen thousand dollars ($15,000) has been credited upon any 
judgment or judgments rendered in excess of that amount because 
of bodily injury to or death of one person as the result of any one 
accident; or 

(2) When, subject to such limit of ten thousand dollars ($10,000) because 
of bodily injury to or death of one person, the sum of thirty thousand 
dollars ($30,000) has been credited upon any judgment or judgments 
rendered in excess of that amount because of bodily injury to or death 
of two or more persons as the result of any one accident; or 

(3) When five thousand dollars ($5,000) has been credited upon any judg- 
ment or judgments rendered in excess of that amount because of injury 
to or destruction of property of others as a result of any one accident; 

Provided, however, payments made in settlement of any claims because of 
bodily injury, death or property damage arising from a motor vehicle accident 
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shall be credited in reduction of the amounts provided for in this section. (1953, 
c. 1300, s. 15; 1963, c. 1238; 1967, c. 277, s. 3; 1973, c. 745, s. 3.) 


Editor’s Note.— 

The 1967 amendment substituted “ten 
thousand dollars ($10,000.00)” for “five 
thousand dollars ($5,000.00) in subdivi- 
sions (1) and (2) and “twenty thousand 
dollars ($20,000.00)" for ‘ten thousand dol- 
lars ($10,000.00)"’ in subdivision (2). 

Section 10, c. 277. Session Laws 1967 
provides: “This act shall become effective 
Jan. 1, 1968, and where the manner ot giv- 
ing proof of financial responsibility is by 
automobile liability policy, the same shall 


The 1973 amendment substituted “fifteen 
thousand dollars ($15,000)” for “ten thou- 
sand dollars ($10,000.00)” in subdivision 
(1) and “thirty thousand dollars ($30,000)” 
for “twenty thousand dollars ($20,000.00)” 
in, subdivision (2). 

Session Laws 1973, c. 745, s. 8, provides: 
“This act shall become effective Jan. 1, 
1974, and where the manner of giving proof 
of financial responsibility is by automobile 
liability policy, the same shall apply only 
to policies written or renewed on or after 


apply only to policies written or renewed _ the effective date of this act.” 


on or after said effective date.” 


§ 20-279.16. Installment payment of judgments; default. 


(b) The Commissioner shall not suspend a license or a nonresident’s operating 
privilege, and shall restore any license or nonresident’s operating privilege sus- 
pended following nonpayment of a judgment, when the judgment debtor obtains 
such an order permitting the payment of such judgment in installments, and while 
the payment of any said installment is not in default. 

(1969, c. 186, s. 6.) 

Editor’s Note. — The 1969 amendment 
deleted “gives proof of financial responsi- 
bility and” near the middle of subsection 


(b). 
§ 20-279.17: Repealed by Session Laws 1967, c. 866. 


§ 20-279.18. Alternate methods of giving proof. 


Cited in Marks v. Thompson, 282 N.C. 
174, 192 S.E.2d 311 (1972). 


As only subsection (b) was changed by 
the amendment, the rest of the section is 
not set out. 


§ 20-279.19. Certificate of insurance as proof. 

Cited in Harrelson v. State Farm Mut. Aetna Life & Cas. Co., 283 N.C. 87, 194 
Auto. Ins. Co., 272 N.C. 603, 158 S.E.2d S.E.2d 834 (1973). 
812 (1968); Nationwide Mut. Ins. Co. v. 


§ 20-279.21. ‘‘Motor vehicle liability policy’ defined. 
(b) Such owner’s policy of liability insurance: 

(1) Shall designate by explicit description or by appropriate reference all 
motor vehicles with respect to which coverage is thereby to be granted ; 

(2) Shall insure the person named therein and any other person, as insured, 
using any such motor vehicle or motor vehicles with the express or 
implied permission of such named insured, or any other persons in 
lawful possession, against loss from the liability imposed by law for 
damages arising out of the ownership, maintenance or use of such 
motor vehicle or motor vehicles within the United States of America 
or the Dominion of Canada, subject to limits exclusive of interest and 
costs, with respect to each such motor vehicle, as follows: fifteen thou- 
sand dollars ($15,000) because of bodily injury to or death of one 
person in any one accident and, subject to said limit for one person, 
thirty thousand dollars ($30,000) because of bodily injury to or death 
of two or more persons in any one accident, and five thousand dollars 
($5,000) because of injury to or destruction of property of others in 
any one accident ; and aah nt 

(3) No policy of bodily injury liability insurance, covering liability arising 
out of the ownership, maintenance, or use of any motor vehicle, shall 
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be delivered or issued for delivery in this State with respect to any 
motor vehicle registered or principally garaged in this State unless 
coverage is provided therein or supplemental thereto, in limits for 
bodily injury or death set forth in subsection (c) of G.S. 20-279.5, un- 
der provisions filed with and approved by the Commissioner of In- 
surance, for the protection of persons insured thereunder who are le- 
gally entitled to recover damages from owners or operators of unin- 
sured motor vehicles and hit-and-run motor vehicles because of bodily 
injury, sickness or disease, including death, resulting therefrom; and 
provided that an insured shall be entitled to secure increased limits 
coverage of fifteen thousand dollars ($15,000) because of bodily 
injury to or death of one person in any one accident and, subject to 
said limit for one person, thirty thousand dollars ($30,000) because 
of bodily injury to or death of two or more persons in any one acci- 
dent if the policy of such insured carries liahility limits of equal or 
greater amounts for the protection of third persons. Such provisions 
shall include coverage for the protection of persons insured thereunder 
who are legally entitled to recover damages from owners or operators 
of uninsured motor vehicles because of injury to or destruction of 
the property of such insured, with a limit in the aggregate for all 
insureds in any one accident of five thousand dollars ($5,000) and 
subject, for each insured, to an exclusion of the first one hundred 
dollars ($100.00) of such damages. Such provision shall further pro- 
vide that a written statement by the liability insurer, whose name ap- 
pears on the certification of financial responsibility made by the owner 
of any vehicle involved in an accident with the insured, that such other 
motor vehicle was not covered by insurance at the time of the accident 
with the insured shall operate as a prima facie presumption that the 
operator of such other motor vehicle was uninsured at the time of 
the accident with the insured, for the purposes of recovery under this 
provision of the insured’s liability insurance policy. The coverage 
required under this section shall not be applicable where any insured 
named in the policy shall reject the coverage. 

In addition to the above requirements relating to uninsured motorist 
insurance, every policy of bodily injury liability insurance covering 
liability arising out of the ownership, maintenance or use of any motor 
vehicle, which policy is delivered or issued for delivery in this State, 
shall be subject to the following provisions which need not be con- 
tained therein. 


a. A provision that the insurer shall be bound by a final judgment 
taken by the insured against an uninsured motorist if the in- 
surer has been served with copy of summons, complaint or 
other process in the action against the uninsured motorist in any 
manner provided by law; provided however, that the determi- 
nation of whether a motorist is uninsured may be decided only 
by an action against the insurer alone. The insurer upon being 
served as herein provided, shall be a party to the action between 
the insured and the uninsured motorist though not named in 
the caption of the pleadings and may defend the suit in the 
name of the uninsured motorist or in its own name. The in- 
surer upon being served with copy of summons, complaint or 
other pleading, shall have the time allowed by statute in which 
to answer, demur or otherwise plead (whether such pleading is 
verified or not) to the summons, complaint or other process 
served upon it. The consent of the insurer shall not be required 
for the initiation of suit by the insured against the uninsured 
motorist: Provided, however, no action shall be initiated by the 
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insured until 60 days following the posting of notice to the in- 
surer at the address shown on the policy or after personal de- 
livery of such notice to the insurer or its agent setting forth 
the belief of the insured that the prospective defendant or de- 
fendants are uninsured motorists. No default judgment shall be 
entered when the insurer has timely filed an answer or other 
pleading as required by law. 

b. Where the insured, under the uninsured motorist coverage, claims 
that he has sustained bodily injury as the result of collision be- 
tween motor vehicles and asserts that the identity of the operator 
or owner of a vehicle (other than a vehicle in which the insured 
is a passenger) cannot be ascertained, the insured may institute 
an action directly against the insurer: Provided, in such event, 
the insured or someone in his behalf, shall report the accident 
within 24 hours or as soon thereafter as may be practicable, to 
a police officer, peace officer, other judicial officer, or to the 
Commissioner of Motor Vehicles. The insured shall also within 
a reasonable time give notice to the insurer of his injury, the 
extent thereof, and shall set forth in such notice the time, date 
and place of such injury. Thereafter, on forms to be mailed by 
the insurer within 15 days following receipt of the notice of the 
accident to the insurer, the insured shall furnish to insurer such 
further reasonable information concerning the accident and the 
injury as the insurer shall request. If such forms are not so 
furnished within 15 days, the insured shall be deemed to have 
complied with the requirements for furnishing information to 
the insurer. Suit may not be instituted against the insurer in less 
than 60 days from the posting of the first notice of such injury 
or accident to the insurer at the address shown on the policy or 
after personal delivery of such notice to the insurer or its agent. 


Provided under this section the term “uninsured motor vehicle” shall 
include, but not be limited to, an insured motor vehicle where the li- 
ability insurer thereof is unable to make payment with respect to the 
legal liability within the limits specified therein because of insolveiicy. 

An insurer’s insolvency protection shall be applicable only to acci- 
dents occurring during a policy period in which its insured’s uninsured 
motorist coverage is in effect where the liability insurer of the tort- 
feasor becomes insolvent within three years after such an accident. 
Nothing herein shall be construed to prevent any insurer from afford- 
ing insolvency protection under terms and conditions more favorable to 
the insured than is provided herein. 


In the event of payment to any person under the coverage required 
by this section and subject to the terms and conditions of such coverage, 
the insurer making such payment shall, to the extent thereof, be en- 
titled to the proceeds of any settlement for judgment resulting from the 
exercise of any limits of recovery of such person against any person 
or organization legally responsible for the bodily injury for which such 
payment is made, including the proceeds recoverable from the assets 
of the insolvent insurer. 

For the purpose of this section, an “uninsured motor vehicle” shall 
be a motor vehicle as to which there is no bodily injury liability in- 
surance and property damage liability insurance in at least the amounts 
specified in subsection (c) of G.S. 20-279.5, or there is such insurance 
but the insurance company writing the same denies coverage there- 
under, or has become bankrupt, or there is no bond or deposit of money 


or securities as provided in G.S. 20-279.24 or G.S. 20-279.25 in lieu 
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of such bodily injury and property damage liability insurance, or the 
owner of such motor vehicle has not qualified as a self-insurer under 
the provisions of G.S. 20-279.33, or a vehicle that is not subject to 
the provisions of the Motor Vehicle Safety and Financial Responsibility 
Act; but the term “‘uninsured motor vehicle” shall not include: 


a. A motor vehicle owned by the named insured; 

b. A motor vehicle which is owned or operated by a self-insurer with- 
in the meaning of any motor vehicle financial responsibility law, 
motor carrier law or any similar law; 

. A motor vehicle which is owned by the United States of America, 
Canada, a state, or any agency of any of the foregoing (exclud- 
ing, however, political subdivisions thereof) ; 

d. A land motor vehicle or trailer, if operated on rails or crawler- 
treads or while located for use as a residence or premises and 
not as a vehicle; or 

. A farm-type tractor or equipment designed for use principally 
off public roads, except while actually upon public roads. 


ie) 


i) 


(e) Such motor vehicle liability policy need not insure against loss from any 
liability for which benefits are in whole or in part either payable or required to 
be provided under any workmen’s compensation law nor any liability for damage 
to property owned by, rented to, in charge of or transported by the insured. 

(f) Every motor vehicle liability policy shall be subject to the following pro- 
visions which need not be contained therein: 


(1) Except as hereinafter provided, and with respect to policies of motor 
vehicle liability insurance written under the North Carolina assigned 
risk plan, the liability of the insurance carrier with respect to the in- 
surance required by this article shall become absolute whenever in- 
jury or damage covered by said motor vehicle liability policy occurs; 
said policy may not be cancelled or annulled as to such liability by 
any agreement between the insurance carrier and the insured after 
the occurrence of the injury or damage; no statement made by the 
insured or on his behalf and no violation of said policy shall defeat 
or void said policy. As to policies issued to insureds in this State under 
the assigned risk plan, a default judgment taken against an assigned 
risk insured shall not be used as a basis for obtaining judgment against 
the insurer unless counsel for the plaintiff has forwarded to the in- 
surer, or to one of its agents, by registered mail with return receipt 
requested, a copy of summons, complaint, or other pleading, filed in 
the action. The return receipt shall, upon its return to plaintiff’s 
counsel, be filed with the clerk of court wherein the action is pending 
against the insured and shall be admissible in evidence as proof of 
notice to the insurer. The refusal of insurer or its agent to accept 
delivery of the registered mail, as provided in this section, shall not 
affect the validity of such notice and any insurer or agent of an in- 
surer refusing to accept such registered mail shall be charged with 
the knowledge of the contents of such notice. When notice has been 
sent to an agent of the insurer such notice shall be notice to the in- 
surer. The word “agent” as used in this subsection shall include, but 
shall not be limited to, any person designated by the insurer as its 
agent for the service of process, any person duly licensed by the in- 
surer in the State as insurance agent, any general agent of the com- 
pany in the State of North Carolina, and any employee of the com- 
pany in a managerial or other responsible position, or the North 
Carolina Commissioner of Insurance; provided, where the return re- 
ceipt is signed by an employee of the insurer or an employee of an 
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agent for the insurer, shall be deemed for the purposes of this sub- 
section to have been received. The term “agent” as used in this sub- 
section shall] not include a producer of record or broker, who for- 
wards an application for insurance to the assigned risk bureau. The 
Commissioner of Motor Vehicles and the North Carolina assigned 
risk bureau. shall, upon request made, furnish to the plaintiff or his 
counsel the identity and address of the insurance carrier as shown 
upon the records of the Department or the bureau, and whether the 
policy is an assigned risk policy. Neither the Department of Motor 
Vehicles nor the assigned risk bureau shall be subject to suit by rea- 
son of a mistake made as to the identity of the carrier and its ad- 
dress in response to a request made for such information. 


The insurer upon receipt of summons, complaint or other process, 
shall be entitled, upon its motion, to intervene in the suit against its 
insured as a party defendant and to defend the same in the name of 
its insured. In the event of such intervention by an insurer it shall be- 
come a named party defendant. The insurer shall have 30 days from 
the signing of the return receipt acknowledging receipt of the sum- 
mons, compiaint or other pleading, in which to file a motion to in- 
tervene, along with any responsive pleading, whether verified or not 
which it may deem necessary to protect its interest: Provided, the 
court having jurisdiction over the matter may, upon motion duly 
made, extend the time for the filing of responsive pleading or con- 
tinue the trial of the matter for the purpose of affording the insurer 
a reasonable time in which to file responsive pleading or defend the 
action. If, after receiving copy of the summons, complaint or other 
pleading, the insurer elects not to defend the action, if coverage is in 
fact provided by the policy, the insurer shall be bound to the extent 
of its policy limits to the judgment taken by default against the 1n- 
sured, and noncooperation of the insured shall not be a detense. 


If the plaintiff initiating an action against the insured has com- 
plied with the provisions of this subsection, then, in such event, the 
insurer may not cancel or annul the policy as to such liability and the 
defense of noncooperation shall not be available to the insurer: Pro- 
vided, however, nothing in this section shall be construed as depriv- 
ing an insurer of its defenses that the policy was not in force at the 
time in question, that the operator was not an “insured” under policy 
provisions, or that the policy had been lawfully cancelled at the time 
of the accident giving rise to the cause of action. 

Provided further that the provisions of this subdivision shall not 
apply when the assigned risk insured has delivered a copy of the sum- 
mons, complaint or other pleadings served on him to his insurance 
carrier within the time provided by law for filing answer, demurrer 
or other pleadings. 

(2) The satisfaction by the insured of a judgment for such injury or dam- 
age shall not be a condition precedent to the right or duty of the 1n- 
surance carrier to make payment on account of such injury or dam- 
age; 

(3) The insurance carrier shall have the right to settle any claim covered 
by the policy, and if such settlement is made in good faith, the amount 
thereof shall be deductible from the limits of liability specified in sub- 
division (2) of subsection (b) of this section; 

(4) The policy, the written application therefor, if any, and any rider or 
endorsement which does not conflict with the provisions of the article 
shall constitute the entire contract between the parties. 
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(1967, c. 277, s. 4; ¢. 854; c. 1159, s. 1;-c. 1162,-s. 1;/c01186j¢eeee ee 
8b; 197 lyich 2054s, 2501973ncsr/ 457s. 4) 


Editor’s Note.— 

Chapter 277, Session Laws 1967, substi- 
tuted “Ten thousand dollars ($10,000.00)” 
for “Five thousand dollars ($5,000.00)’ 
and “twenty thousand dollars ($20,000.00)” 
for “ten thousand dollars ($10,000.00)” in 
subdivision (2) of subsection (b) and de- 
leted, at the end of the first sentence of 
subdivision (3) of subsection (b) a proviso 
relating to increased limits coverage. Sec- 
tion 10. c. 277, provides: “This' act shall 
become effective Jan. 1, 1968, and where 
the manner of giving proof of financial] 
responsibility is by automobile liability 
policy, the same shall apply only to policies 
written or renewed on or after said effec- 
tive date.” 

Chapter 854, Session Laws 1967, effec- 
tive Jan. 1, 1968, rewrote subsection (e) 

Chapter 1159, Session Laws 1967, rewrote 
the proviso that had been deleted by c. 277. 
Section 3 of c. 1159 provides: “This act 
shall apply only to new and renewal 
automobile liability insurance policies is- 
sued on and after January 1, 1968.” The 
proviso as rewritten by c. 1159 appears in 
subdivision (3) of subsection (b) as set out 
above. 

Chapter 1162, Session Laws 1967 in- 
serted ‘“‘or any other persons in lawful pos- 
session” in subdivision (2) of subsection 
(b). Section 2, c. 1162, provides: “It shall 
be a defense to any action that the oper- 
ator of a motor vehicle was not in lawful 
possession on the occasion complained of.” 
Section 4, c. 1162, provides: “This act shall 
be in full force and effect from and after 
its ratification, but shall not affect any 
claims or causes of action arising before 
ratification.” The act was ratified July 6. 
1967. 


Chapter 1186, Session Laws 1967, added 
the second, third, fourth, fifth and sixth 
paragraphs (including paragraphs a and 
b) in subdivision (3) of subsection (b). 
Section 3, c. 1186, provides that the act 
shall become effective from and after rati- 
fication, shall not apply to existing policies 
of insurance, but shall apply to renewals 
and to new policies issued after its effec- 
tive date. The act was ratified July 6, 1967. 

Chapter 1246, Session Laws 1967, effec- 
tive July 1, 1967, rewrote subdivision (1) 
of subsection (f). Section 3, c. 1246, pro- 
vides that the act shall become effective 
on and after July 1, 1967, and shall apply 
to any action or actions initiated thereaf- 
ter. 


The 1971 amendment, effective Jan. 1, 
1972, in subsection (b)(3), deleted two 
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former paragraphs, concerning the non- 
renewal or cancellation of an automobile 
liability insurance policy after a claim has 
been made, following subparagraph b. 


The 1973 amendment substituted “fifteen 
thousand dollars ($15,000)” for “Ten thou- 
sand dollars ($10,000.00)” and “thirty thou- 
sand dollars ($30,000)” for “twenty thou- 
sand dollars ($20,000.00)” in subdivision 
(2) of subsection (b). 

Session Laws 1973, c. 745, s. 8, provides: 
“This act shall become effective Jan. 1, 
1974, and where the manner of giving proof 
of financial responsibility is by automobile 
liability policy, the same shall apply only 
to policies written or renewed on or after 
the effective date of this act.” 


As the rest of the section was not 
changed by the amendments, only subsec- 
tions (b), (e) and (f) are set out. 

By virtue of Session Laws 1943, c. 170, 
“Commissioner of Insurance’ has been 
substituted for “Insurance Commissioner” 
in subsection (b) (3). 

For a note on the statutory definition of 
an “uninsured motor vehicle’ when the 
liability insurer is insolvent or denies cov- 
erage, see 45 N.C.L. Rev. 551 (1967). 

For note entitled “Liability of Insurers 
under the Omnibus Clause to Protect 
Emergency Drivers—The North Carolina 
Situation,” see 48 N.C.L. Rev. 984 (1970). 


For note on liability of insurer beyond 


policy limits, see 47 N.C.L. Rev. 453 
(1969). 

The manifest purpose of this article, 
etc.— 


In accord with 1st paragraph in original. 
See Jones v. State Farm Mut. Auto. Ins. 
Co., 270 N.C. 454, 155 S.E.2d 118 (1967). 

In accord with 2nd paragraph in orig- 
inal. See Jones v. State Farm Mut. Auto. 
Ins. Co., 270 N.C. 454, 155 S.E.2d 118 
(1967); Strickland v. Hughes, 273 N.C. 481, 
160 S.E.2d 313 41968). 

The primary purpose of this Article is to 
compensate the innocent victims of finan- 
cially irresponsible motorists. Nationwide 
Mut. Ins. Co. v. Aetna Life & Cas. Co., 
283 N.C. 87, 194 S.E.2d 834 (1973). 


Obligations Imposed by Article.— 

The Motor Vehicle Financial Responsi- 
bility Act obliges a motorist either to post 
security or to carry liability insurance, not 
accident insurance to indemnify all per- 
sons who might be injured by the insured’s 
car. When the Legislature passed the act 
it was not in the legislative contemplation 
that each driver in a two-car collision 
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would recover from the other’s insurance 
carrier. Moore v. Young, 263 N.C. 483, 485, 
139 S.E.2d 704, 706 (1965). McKinney v. 
Morrow, 18 N.C. App. 282, 196 S.E.2d 585 
(1973). 

Victim’s Right to Recover Is Statutory. 
—Under the Motor Vehicle and Financial 
Responsibility Act the victim’s right to 
recover against the insurer is not derived 
through the insured, as in cases of volun- 
tary insurance; his right to recover is 
statutory. Nationwide Mut. Ins. Co. v. 
Aetna Life & Cas. Co., 283 N.C. 87, 194 
S.E.2d 834 (1973). 

And becomes absolute upon occurrence 
of an injury covered by the policy. Nation- 
wide Mut. Ins. Co. v. Aetna Life & Cas. 
Co., 283 N.C. 87, 194 S.E.2d 834 (1973). 


A compulsory motor vehicle insurance 
act is a remedial statute and will be lib- 
erally construed so that the beneficial pur- 
pose intended by its enactment by the Gen- 
eral Assembly may be accomplished. 
Moore v. Hartford Fire Ins. Co., 270 
N.C. 532, 155 S.E.2d 128 (1967). 


This section was enacted as remedial 
legislation and is to be liberally construed 
to effectuate its purpose, that being to pro- 
vide, within fixed limits, some financial 
recompense to innocent persons who re- 
ceive bodily injury or property damage, 
and to the dependents of those who lose 
their lives through the wrongful conduct of 
an uninsured motorist who cannot be made 
to respond in damages. Hendricks v. 
United States Fidelity & Guar. Co., 5 N.C. 
App. 181, 167 S.E.2d 876 (1969). 


This statute was enacted as remedial 
legislation and is to be liberally construed 
to effectuate its purpose. Lichtenberger v. 
American Motorists Ins. Co., 7 N.C. App. 
269, 172 S.E.2d 284 (1970). 


The provisions of this section are written 
into every policy as a matter of law. In 
case a provision of the policy conflicts with 
a provision of the statute favorable to the 
insured, the provision of the statute con- 
trols. As a consequence, an insurance com- 
pany cannot avoid liability on a policy of 
insurance issued pursuant to a statute by 
omitting from the policy provisions favor- 
able to the insured, which are required by 
the statute. Lichtenberger v. American 
Motorists Ins. Co., 7 N.C. App. 269, 172 
S.E.2d 284 (1970). 

The provisions of a statute applicable to 
insurance policies are a part of the policy 
to the same extent as if therein written, 
and when the terms of the policy conflict 
with statutory provisions favorable to the 
insured, the provisions of the statute will 
prevail. Nationwide Mut. Ins. Co. v. Aetna 
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Life & Cas. Co., 283 N.C. 87, 194 S.E.2d 
834 (1973). 

Policy to Include Certain Provisions.— 
A close reading of subsections (b) (3) a 
and (b) (3) b indicates that they provide 
for the inclusion of certain provisions in 
the policy, namely, that the insurer shall 
be bound by a final judgment against the 
uninsured motorist, under certain condi- 
tions, and that suit may be against the in- 
surer directly in case of injury from col- 
lision with an_ unidentifiable motorist. 
Hendricks v. United States Fid. & Guar. 


Co,’ 5>,N.C.. App, “181,. 1677S. 5.3dn 876 
(1969). 
Distinction between Owner’s Policy 


and Operator’s Policy. — The distinction 
between an owner’s policy of liability in- 
surance and an operator’s policy of liabil- 
ity insurance, the required provisions of 
each being set forth in this section, is 
pointed out in Howell v. Travelers [ndem. 
Co., 237 N.C. 227, 74 S.E.2d 610 (1953), 
and Lofquist v. Allstate Ins. Co.. 263 
N.C. 615, 140 S.E.2d 12 (1965). Clemmons 
v. Nationwide Mut. Ins. Co., 267 N.C. 495, 
148 S.E.2d 640 (1966). 

Policies Are Mandatory.— 

In North Carolina today all insurance 
policies covering loss from liability arising 
out of the ownership, maintenance, ur use 
of a motor vehicle are, to the extent re- 
quired by this section, mandatory. Moore 
vei: Harttord »Fire»ins. .Ca,4270 «NeGienae: 
155 S.E.2d 128 (1967). 

Except as to Excess, etc.— 

Coverage furnished an insured which is 
in addition to the mandatory statutory re- 
quirements, and is therefore voluntary, is 
not subject to the requirements of this 
section. Nationwide Mut. Ins. Co. v. 
Aétna Life. & Cas Coc s283en Cee roe 
S.E.2d 834 (1973). 

As Is Coverage of Owner’s, etc.— 

In accord with 1st paragraph in original. 
See Clemmons v. Nationwide Mut. Ins. 
Co., 267 N.C. 495, 148 S.E.2d 640 (1966). 

There is no insurance separate and dis- 
tinct from the ownership of the car because 
an owner’s motor vehicle liability policy is 
a contract between the insurance company 
and the owner. Younts v. State Farm Mut. 
Auto. Ins. Cos,” 28T “N.C S820 ted~.3- ao 
137 (1972). 

In Absence of Statutory Provision, etc.— 

In accord with original. See Younts v. 
State Farm Mut. Auto. Ins. Co., 281 N.C. 
582, 189 S.F.2d 137 (1972). 

Liability Must Accrue under Provisions 
in Insurance Contract.—Defendant is liable 
to the plaintiff only if its liability accrues 
under the provisions set out in the contract 
of insurance between defendant and its in- 
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sured. Younts v. State Farm Mut. Auto. 
Ins. Co., 281 N.C. 582, 189 S.E.2d 137 
(1972). 

Insurable Interest Is Essential to Va- 
lidity of Contract.—It is a fixed rule of 
insurance law that an insurable interest on 
the part of the person taking out the policy 
is essential to the validity and enforceability 
of the insurance contract. Rea v. Hardware 
Mut: Cas.')(Co.,9 lbh N.C.) Apps..620,2190 
S.E.2d 708 (1972). 


Who Has Insurable Interest.—A person 
has an insurable interest in the subject 
matter insured where he has such a rela- 
tion or connection with, or concern in, such 
subject matter that he will derive pecuniary 
benefit or advantage from its preservation, 
or will suffer pecuniary loss or damage 
from its destruction, termination, or injury 
by the happening of the event insured 
against. Rea v. Hardware Mut. Cas. Co., 
15 N.C. App. 620, 190 S.E.2d 708 (1972). 


Company Held to Have Insurable Inter- 
est in Automobile.— Where the general 
superintendent of the company used an 
automobile in the business of the insured 
as its employee and the decedent, an of- 
ficer, director and owner of 98% of the 
stock of the insured, used the automobile 
in the business of the insured, applying the 
general principles of law to the facts, the 
company had an insurable interest in the 
automobile. Rea v. Hardware Mut. Cas. 
Co., 15 N.C. App. 620, 190 S.E.2d 708 
(1972). 

Policy Violations.— 

In accord with 2nd paragraph in original. 
See Jones v. State Farm Mut. Auto. Ins. 
Co., 270 N.C. 454, 155 S.E.2d'118 (1967). 


Subsection (f) provides that except with 
respect to liability insurance written under 
the assigned risk plan, the liability of the 
insurance carrier shall to the extent of 
coverage required by the article become 
absolute when the injury or damage cov- 
ered by motor vehicle liability occurs, and 
no violation of said policy shall defeat or 
void said policy. Beasley v. Hartford Ac- 
cident & Indem. Co., 11 N.C. App. 34, 180 
$.H.2d 384. (1971). 

Liability under Assigned Risk Policy 
Becomes Absolute When Injury or Dam- 
age Occurs. — As provided in subsection 
(f) (1) of this section liability becomes ab- 
solute when a plaintiff’s injury and dam- 
age occurs notwithstanding subsequent 
violations by the insured under an assigned 
risk policy of his obligations to the insur- 
ance company under the policy provisions. 
Jones v. State Farm Mut. Auto. Ins. Co., 
270 N.C. 454, 155 §.E.2d 118 (1967), de- 
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cided under this section as it stood before 
the 1967 amendments thereto. 


And Insurer Is Deprived of Defenses 
Otherwise Available under Standard Policy 
Provisions.—Subsection (f) (1) of this sec- 
tion, as interpreted and applied by the 
Supreme Court, deprives the insurer under 
an assigned risk policy of the defenses 


otherwise available under its standard 
policy provisions. Jones v. State Farm 
Mut. Auto. Ins. Co., 270 N.C. 454, 155 


S.E.2d 118 (1967), decided under this sec- 
tion as it stood before the 1967 amend- 
ments thereto. 

And This Provision Does Not Violate 
State or Federal Constitution. — Subsec- 
tion (f) (1) of this section, when applied 
to an assigned risk policy issued in com- 
pliance with the plan set forth in § 20- 
279.34 and regulations pursuant thereto, 
does not deprive an insurance company of 
its property without due process of law 
and otherwise than by the law of the land 
in contravention of the Fourteenth Amend- 
ment to the Constitution of the United 
States and N.C. Consti@ Arte eeean ana 
19. Jones v. State Farm Mut. Auto. Ins. 
Co., 270 N.C. 454, 155 S§.E.2d 118° (1967), 
decided under this section as it stood be- 
fore the 1967 amendments thereto. 


Assigned Risk Policy Does Not Cover 
Replacement Vehicle Owned by Person 
Other Than Named Insured.—Nothing in 
the statute requires any carrier to extend 
the coverage of an assigned risk policy to 
a replacement vehicle owned by and 
registered to a person other than the 
original named insured owner of the ve- 
hicle originally described and _ insured. 
Beasley v. Hartford Accident & Indem. 
Co., 11. N.C. Appi 34. 1800 eb seoe 
(1971). 


Plaintiff is not required to give the 
insurer the registered notice required by 
subsection (f)(1) because the insured was 
not an “assigned risk insured” under the 
statute. To hold otherwise would require 
every plaintiff to send copy of summons 
and complaint by registered mail to the 
carrier of the liability insurance of the 
owner of the vehicle involved in every ac- 
cident resulting in litigation to avoid the 
pitfall of the possibility of the vehicle in- 
volved being a replacement vehicle regis- 
tered in a different name than the ap- 
plicant for assignment of risk. This was 
obviously not intended by the General 
Assembly. Beasley v. Hartford Accident 
& Indem. Co., 11 N.C. App. 34, 180 §.E.2d 
381 (1971). 

Exclusionary Provisions.— 

A provision in a liability policy excluding 
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coverage if the accident in question is 
covered by other insurance does not con- 
travene the North Carolina Financial Re- 
sponsibility Law. Allstate Ins. Co. v. 
Shelby Mut. Ins. Co., 269 N.C. 341, 152 
S.E.2d 436 (1967), commented on in 46 
N.C.L. Rev. 433 (1968); Government Em- 
ployees Ins. Co. v. Lumbermens Mut. Cas. 
Co., 269 N.C. 354, 152 S.E.2d 445 (1967). 

The public policy embodied by the 
Financial Responsibility Act controls over 
an exclusionary provision in a policy is- 
sued pursuant to the Act. Allstate Ins. Co. 
v. Webb, 10 N.C. App. 672, 179 S.E.2d 803 
(1971); Nationwide Mut. Ins. Co. v. Aetna 
Lite Ga uas. co, 283 N.C, 87, 194 S.E.2d 
834 (1973). 


Provision of an owner’s automobile 
liability policy excluding from coverage an 
owned automobile while used “in the auto- 
mobile business” by any person other than 
the named insured and certain other per- 
sons is repugnant to the mandatory re- 
quirements of the Motor Vehicle and Fi- 
nancial Responsibility Act and is, therefore, 
invalid. Nationwide Mut. Ins. Co. v. Aetna 
life ease Co., 283. N.C. 87,.194 S.E.2d 
834 (1973). 


Compliance with Voluntary Policy Pro- 
visions Is a Condition Precedent to Recov- 
ery.— Where coverage in a policy is in ad- 
dition to the coverage required by the 
Motor Vehicle Safety and Financial Re- 
sponsibility Act, provisions requiring that 
an insured give notice of an accident, and 
requiring the insured’s cooperation in de- 
fense of any action against him are binding 
and enforceable. Moreover, compliance with 
such policy provisions is a condition prece- 
dent to recovery, with the burden of proof 
on the insured to show compliance, where 
the policy provides, ‘No action shall lie 
against the Company unless, as a condi- 
tion precedent thereto, the Insured shall 
have fully complied with all the terms of 
this policy,’ or words of like import. 
Clemmons y. Nationwide Mut. Ins. Co., 
267 N.C. 495, 148 S.E.2d 640 (1966). 


Hence, Failure to Forward Suit Papers 
Relieves Insurer of Liability. — While no 
decision of the Supreme Court involving a 
policy provision, “If claim is made or suit 
is brought against the Insured, he shall 
immediately forward to the Company 
every demand, notice, summons or other 
process received by him or his representa- 
tive,’ has come to the court’s attention, 
decisions in other jurisdictions hold this is 
an unambiguous, reasonable and valid stip- 
ulation, and that, unless the insured or his 
judgment creditor can show compliance by 
the insured with this policy requirement, 
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the insurer is relieved of liability. Clem- 
mons v. Nationwide Mut. Ins. Co., 267 
N.C. 495, 148 S.E.2d 640 (1966). 

Unless Insurer Loses Right to Defeat 
Recovery by Waiver or Estoppel.—An au- 
tomobile liability insurer may, by waiver or 
estoppel, lose its right to defeat a recovery 
under a liability policy because of the in- 
sured’s failure to comply with the policy 
provision as to the forwarding of suit pa- 
pers. Clemmons v. Nationwide Mut. Ins. 
Co., 267 N.C. 495, 148 S.E.2d 640 (1966). 

The essential elements of a waiver are: 
(1) The existence, at the time of the al- 
leged waiver, of a right, advantage or bene- 
fit; (2) the knowledge, actual or construc- 
tive, of the existence thereof; and (3) an 
intention to relinquish such right, advan- 
tage or benefit. Clemmons v. Nationwide 
Mut. Ins. Co., 267 N.C. 495, 148 S.E.2d 640 
(1966). 

Rights of Injured Party in Action Based 
on Voluntary Policy.—With reference to 
an owner’s policy of insurance, unless the 
action be based on policy provisions re- 
quired by this section, an injured party 
who obtains a judgment against the in- 
sured has no greater rights against the 
insurer than those of the insured. Clem- 


mons v. Nationwide Mut. Ins. Co., 267 
N.C. 495, 148 S.E.2d 640 (1966). 
Construction of Provision Requiring 


“Omnibus Clause”’.— 

The omnibus clause has been interpreted 
by the Supreme Court of North Carolina 
according to the “moderate” rule rather 
than the “hell and high water” rule, as 
recommended in 41 N.C.L. Rev. 232 (1963) 
et seq. Bailey v. General Ins. Co. of Amer- 
ica, Inc., 265 N.C. 675, 144 S.E.2d 898 
(1965). 

An omnibus clause should be construed 
liberally in favor of the insured and in ac- 
cordance with the policy of the clause to 
protect the public. Fidelity & Cas. Co. v. 
North Carolina Farm Bureau Mut. Ins. 
Co., 16 N.C. App. 194, 192 S.E.2d 113 
(1972). 

Ambiguity in a policy which requires 
interpretation as to whether the policy 
provisions impose liability requires con- 
struction in favor of coverage and against 
the company. Fidelity & Cas. Co. v. North 
Carolina Farm Bureau Mut. Ins. Co., 16 
NiC. App. 194j192 SiE.2di118P(1972)e 

In construing an omnibus clause, an in- 
jury cannot be said to arise out of the use 
of an automobile if it was directly caused 
by some independent act or intervening 
cause wholly disassociated from, indepen- 
dent of, and remote from the use of the 
automobile. Fidelity & Cas. Co. v. North 
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Carolina Farm Bureau Mut. Ins. Co., 16 
N.C. App. 194, 192 S.E.2d 113 (1972). 

Loading and Unloading Vehicle—When 
a policy is silent on the point, loading and 
unloading is using an insured motor vehicle 
within the terms of the omnibus insurance 
clause which insures against loss arising 
out of the ownership, maintenance and use 
of a motor vehicle. Fidelity & Cas. Co. v. 
North Carolina Farm Bureau Mut. Ins. 
Co, 16-°NiC. ‘Appi (194, 1987S: b.ed  Fi3 
(1972). 

Liberal Construction in Interpreting 
Scope of Permission. — The 1967 amend- 
ment, adding the words “any other person 
in lawful possession” signifies that the 
legislature favors adoption of a liberal 
rule of construction in applying and inter- 
preting the scope of permission under the 
omnibus clause. Jernigan v. State Farm 
Mut. Auto Ins. Co., 16 N.C. App. 46, 190 
S.E.2d 866 (1972). 


“Permission” Connotes Power to Grant 
or Withhold It.— Permission to drive a 
car, within the meaning of the omnibus 
coverage clause, connotes the power to 
grant or withhold it. Rea v. Hardware 
Mut. Cas. Co,7 15 NC #tAnoaeneo, 190 
S.E.2d 708 (1972). 


In order for one’s use and operation of 
an automobile to be within the meaning of 
the omnibus coverage clause requiring the 
permission of the named insured, the latter 
must, as a general rule, own the insured 
vehicle or have such an interest in it that 
he is entitled to the possession and control 
of the vehicle ind in a position to give per- 
mission. Rea v. Hardware Mut. Cas. Co., 
15 N.C. App. 620, 190 S.E.2d 708 (1972). 


Permission is an essential element of 
“lawful possession” as used in subsection 
(b) (2). Jernigan v. State Farm Mut. Auto. 
Ins. Co., 16 N.C. App. 46, 190 S.E.2d 866 
(1972). 

And Is Essential to Extend Coverage to 
Second Permittee. — Regardless of the 
liberality of the rule of construction ap- 
plied, permission of the named insured or 
of the original permittee is essential to ex- 
tend coverage to a second permittee. Jerni- 
gan v. State Farm Mut. Auto. Ins. Co., 16 
N.C. App. 46, 190 S.F.2d 866 (1972). 


Permission May Be Expressed or In- 
ferred. — The owner’s permission for the 
use of the insured vehicle may be expressed 
or, under certain circumstances, it may be 
inferred. Bailey v. General Ins. Co. of 
America, Inc., 265 N.C. 675, 144 S.E.2d 
898 (1965). 

Permission may be either express or 
implied. Nationwide Mut. Ins. Co. v. Fire- 
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man’s Fund Ins. Co., 279 N.C. 240, 182 
S.E.2d 571 (1971). 
Express Permission.— 


In accord with original. See Bailey v. 
General Ins. Co. of America, Inc., 265 
N.C. 675, 144 S.E.2d 898 (1965). 

Implied permission, etc.— 

In accord with original. See Bailey v. 
General Ins. Co. of America, Inc., 265 


N.C. 675, 144 S.E.2d 898 (1965). 


The relationship between the owner 
and the user, such as kinship, social ties, 
and the purpose of the use, all have bear- 
ing on the critical question of the owner’s 
implied permission for the actual use. 
Bailey v. General Ins. Co. of America, 
Inc., 265 N.C. 675, 144 S.E.2d 898 (1965). 

A permission to use an automobile may 
be implied, and strong social relationships 
and ties between the owner and the bailee 
are relevant upon the question of the ex- 
tent of such implied permission. Wilson v. 
Hartford Accident & Indem. Co., 272 N.C. 
183, 158 S.F.2d 1 (1967). 


Implied permission may be a product of 
the present or past conduct of the insured. 
It is not confined alone to affirmative ac- 
tion, and is usually shown by usage and 
practice of the parties over a sufficient 
period of time prior to the day on which 
the insured car was being used. Nationwide 
Mut. Ins. Co. v. Fireman’s Fund Ins. Co., 
279 N.C; 240, 1829S _ Heads 7h cere 

Implied permission may be established 
by a showing of a course of conduct or 
relationship between the parties, including 
lack of objection to the use by the per- 
mittee which signifies acquiescence or con- 
sent of the injured. Nationwide Mut. Ins. 
Co. v. Fireman’s Fund Ins. Co., 279 N.C. 
240, 182 S.E.2d 571 (1971). 


Who May Grant Permission.— 

Ordinarily, one permittee within the 
coverage of a liability policy does not have 
authority to select another permittee with- 
out specific authority from the named in- 
sured. Bailey v. General Ins. Co. of Amer- 
ica, Inc., 265 N.C. 675, 144 S.E.2d 898 


(1965). 
Bailee’s Use Must Be within Scope of 
Permission. — Under the omnibus clause, 


the coverage of a policy extends to the 
liability of a bailee of the automobile for 
an accident only where the bailee’s use of 
the vehicle at the time of the accident is 
within the scope of the permission granted 
to him, the burden being upon the plain- 
tiff to show that such use was within the 
scope of the permission. Wilson v. Hart- 
ford Accident & Indem. Co., 272 N.C. 183, 
158 S.E.2d 1 (1967). 

When the bailee deviates in a material 
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respect from the grant of permission, his 
use of the vehicle, while such deviation 
continues, is not a permitted use within 
the meaning of the omnibus clause of a 
policy. Wilson v. Hartford Accident & 
Indem. Co., 272 N.C. 183, 158 S.E.2d 1 
(1967). 

Express Limitations Not Overcome by 
Proof of Friendly Relations. — Proof of 
friendly relations, which might otherwise 
imply permission, cannot overcome the 
effect of a limitation as to time, purpose or 
locality expressly imposed by the owner 
upon the bailee at the time of the delivery 
of the automobile to the bailee by the 
owner on the occasion in question. Wilson 
v. Hartford Accident & Indem. Co., 272 
N.C. 183, 158 S.E.2d 1 (1967). 

Burden on Plaintiff to Prove Defendant 
Was Insured.—In order for the plaintiff to 
recover on this policy, the burden is on 
plaintiff to allege and prove that the de- 
fendant was insured under this policy on 
the date of the accident in which plaintiff 
was injured. Younts v. State Farm Mut. 
Auto. Ins. Co., 281 N.C. 582, 189 S.F.2d 
137 (1972). 

Provision Requiring Joinder as Party 
Defendant of Person Allegedly Responsible 
for Damage to Insured Held Void. — The 
provision of an automobile liability policy 
which required the insured, in an action 
against the insurer, to join as a party de- 
fendant the person or organization al- 
legedly responsible for the damage to the 
insured, was held void as a violation of 
§ 58-31 where the party defendant was a 
nonresident uninsured motorist and not 
amenable to the jurisdiction of this State. 
Dildy v. Southeastern Fire Ins. Co., 13 
N.C. App. 66, 185 S.E.2d 272 (1971). 


Purpose of Uninsured Motorist Provi- 
sions.—Subdivision (3) of subsection (b) 
of this section was enacted so as to in- 
clude protection against uninsured motor- 
ists. Moore v. Hartford Fire Ins. Co., 270 
N.C. 532, 155 $.E.2d 128 (1967); Wright v. 
Fidelity & Cas. Co., 270 N.C. 577, 155 
S.E.2d 100 (1967). 


The purpose of the uninsured motorist 
statute was to provide, within fixed limits, 
some financial recompense to innocent per- 
sons who receive bodily injury or pruperty 
damage, and to the dependents of those 
who lose their lives through the wrongful 
conduct of an uninsured motorist who can- 
not be made to respond in damages. Moore 
v. Hartford Fire Ins. Co., 270 N.C. 532, 
155 S.E.2d 128 (1967); Lichtenberger v. 
American Motorists Ins. Co., 7 N.C. App. 
269, 172 S.E.2d 284 (1970). 

Uninsured motorist’s coverage is in- 
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tended, within fixed limits, to provide fi- 
nancial recompense to innocent persons 
who receive injuries and the dependents of 
those who are killed, through the wrong- 
ful conduct of motorists who, because they 
are uninsured and not financially responsi- 
ble, cannot be made to respond in damages. 
Wright v. Fidelity & Cas. Co. 270 N.C. 
577, 455.5.h.2d 100. (1967): 

Uninsured motorists coverage is de- 
signed to close the gaps inherent in motor 
vehicle financial responsibility and compul- 
sory insurance legislation. Wright v. Fidel- 
ity & Cas. Co., 270 N.C. 577, 155 S.E.2d 
100 (1967). 


The uninsured motorist statute was en- 
acted by the General Assembly as a result 
of public concern over the increasingly im- 
portant problem arising from property dam- 
age, personal injury, and death inflicted by 
motorists who are uninsured and finan- 
cially irresponsible. Moore v. Hartford 
Fire Ins. Co., 270 N.C. 532, 155 S.E.2d 128 
(1967); Lichtenberger v. American Motor- 
ists ins.Co.,..7.0N-C.. App, 269,11 72v5-h.2d 
284 (1970). 

Subdivision (3) of subsection (b) of this 
section provides for a limited type of com- 
pulsory automobile liability coverage 
against uninsured motorists. Moore v. 
Hattiond.Pire)Ins,,Co.,. 270 .N.Cvese tao 
S.E.2d 128 (1967). 

Construction of Uninsured Motorists 
Coverage. — In determining whether the 
injury arose out of the ‘ownership, main- 
tenance, or use’ of the motor vehicle, the 
same rules of construction apply in con- 
struing uninsured motorists coverage as 
apply in construing a standard liability in- 
surance policy. Williams v. Nationwide 
Mut. Ins. Co., 269 N.C. 235, 152 $.E.2d 


102 (1967). 
The term ‘uninsured vehicle,” when 
used in an uninsured motorists endorse- 


ment, must be interpreted in the light of 
the fact that such endorsement is designed 
to protect the insured, and any operator of 
the insured’s car with the insured’s con- 
sent, against injury caused by the negli- 
gence of uninsured or unknown motorists. 
Buck v United States Fid. & Guar. Co.. 
265 N.C. 285, 144 S.E.2d 34 (1965). 

Subsection (b)(3) of this section is to 
be considered in conjunction with the prin- 
ciple that the provisions of this section 
enter into and form a part of the policy. 
Lichtenberger v. American Motorists Ins. 
Coy: fioN.Ci. App. 869,20 198: 98. Foadetes4 
(1970). 

In the absence of rejection, this section 
writes uninsured motorists coverage into 
every policy of automobile liability insur- 
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ance although the policy may not indicate 
the coverage on its face. Lichtenberger v. 
American Motorists Ins. Co., 7 N.C. App. 
269, 172 S.E.2d 284 (1970). 

And Coverage Is Provided Although 
Not Requested by Insured. — A policy is- 
sued under subsection (b)(3) of this sec- 
tion is substantially different from a “vol- 
untary” policy. Where the provisions of 
the statute enter into and form a part of 
the policy, the coverage is provided al- 
though the insured has never requested 
that coverage. Lichtenberger v. ,American 
Motorists Ins. Co., 7 N.C. App. 269, 172 
S.E.2d 284 (1970). | 


But Coverage Does Not Apply If Named 
Insured Rejects It. — Compulsory unin- 
sured motorist coverage as required by 
subsection (b)(3) of this section does not 
apply where the insured named in the 
policy rejects the coverage. Lichtenberger 
ve "American® Motorists#iinsmiG@o.a7 N.C. 
App. 269, 172 S.E.2d 284 (1970). 


Burden of Proving Rejection of Cover- 
age.—The delivery or issuance of a motor 
vehicle liability policy carries with it as 
a matter of law the requisite uninsured 
motorist liability, unless it 1s shown that 
the statutory coverage is rendered inap- 
plicable by a rejection. As is true with 
cancellation or termination, the burden of 
proving the defense of rejection shifts to 
the defendant. Lichtenberger v. American 
Motorists! Ins. Coy +7) N:C. -App.3269;) 172 
S.E.2d 284 (1970). 

Acceptance of Policy without Uninsured 
Motorist Provisions Does Not Operate as 
Rejection. — If the insurer cannot avoid 
liability on a policy of insurance issued 
pursuant to this statute by omitting from 
the policy provisions favorable to the in- 
sured, then neither can the insured’s ac- 
ceptance of the policy alone operate as a 
rejection of the coverage written into it 
by statute. Lichtenberger v. American 
Motorists * Ins Coe teN Ca Appi c6oe 172 
S.E.2d 284 (1970). 

The terms “ownership, maintenance and 
use” should not be treated as mere surplus- 
age. They were placed in the policy in or- 
der to cover situations distinct and sep- 
arate from any other term. Williams v. 
Nationwide Mut. Ins. Co., 269 N.C. 235, 
152 S.E.2d 102 (1967); Fidelity & Cas. Co. 
v. North Carolina Farm Bureau Mut. Ins. 
Goi; Ge. G vAnn 610465 92S edaetss 
(1972). 

Hence, in an action on the uninsured 
motorists clause of an automobile insur- 
ance policy, where the allegations were to 
the effect that plaintiff, while underneath 
the uninsured vehicle, raised on blocks, 
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making repairs, was injured when the 
owner removed a front wheel and the car 
fell or rolled upon plaintiff, it was held 
that repairs are a necessary incident to 
maintenance, and the allegations brought 
plaintiff within the coverage of the policy. 
Williams v. Nationwide Mut. Ins. Co., 269 
N.C. 235, 152 S.E.2d 102 (1967). 

“Arising Out of”.—Where a policy pro- 
vision speaks of liability “arising out of 
the ownership, maintenance or use” of a 
motor vehicle, the words “arising out of’ 
are not words of narrow and specific limi- 
tation but are broad, general, and compre- 
hensive terms affecting broad coverage. 
They are intended to, and do, afford pro- 
tection to the insured against liability im- 
posed upon him for all damages caused 
by acts done in connection with or arising 
out of such use. Fidelity & Cas. Co. v. 
North Carolina Farm Bureau Mut. Ins. 
Co. 16 N.C. App. 194, .1936 cer ecu ado 
(1972). 

The words “arising out of” are words of 
much broader significance than “caused 
by.’ They are ordinarily understood to 
mean “originating from,” “having its 
origin in,’ “growing out of,’ or “flowing 
from,” or in short, “incident to,” or “hav- 
ing connection with” the use of the auto- 
mobile. Fidelity & Cas. Co. v. North 
Carolina Farm Bureau Mut. Ins. Co., 16 
N.C. App. 194, 192 S.E.2d 113 (1972). 


The “use” of a vehicle includes its load- 
ing and unloading, and all persons actively 
engaged in the loading and unloading with 
the permission of the named insured are 
additional insureds under policy omnibus 
clauses. Fidelity & Cas. Co. v. North 
Carolina Farm Bureau Mut. Ins. Co., 16 
N.C. App. 194, 192 S.H.2d fia mia72). 


Vehicle “Uninsured” Uniess Policy Cov- 
ers Liability of Person Using It.—An au- 
tomobile on which an automobile liability 
insurance policy has been issued is unin- 
sured within the meaning of an uninsured 
motorists endorsement, unless such policy 
covers the liability of the person using it 
and inflicting injury on the occasion of the 
collision or mishap. Buck v. United States 
Fid. & Guar. Co., 265 N.C. 285, 144 S.E.2d 
34 (1965). 

Vehicle Insured in Another State—In 
an action on the uninsured motorist clause 
in a collision policy, evidence that the ve- 
hicle causing the loss was insured in an- 
other state, where it was registered and 
licensed, by a company authorized to do 
business in that state but not in North 
Carolina, was insufficient to carry the 
burden of proving the allegation that the 
vehicle was an uninsured automobile. Rice 
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v. Aetna Cas. & Sur. Co., 267 N.C. 421, 
148 S.E.2d 223 (1966). 


Insolvency of Insurer of Vehicle Caus- 
ing Loss.—In an action on the uninsured 
vehicle clause in a collision policy, evi- 
dence that the vehicle causing the loss was 
insured in another state, where it was reg- 
istered and licensed, and that subsequent 
to the collision the insurer was placed in 
receivership because of its insolvency, and 
that a claim was filed with the insurer’s 
receiver was insufficient to carry the bur- 
den of proving that the vehicle causing the 
injury was an uninsured motor vehicle. 
Rice v. Aetna Cas. & Sur. Co., 267 N.C. 
421, 148 S.E.2d 223 (1966), decided under 
this section as it stood before the 1965 and 
1967 amendments thereto. 


What Must Be Shown under Uninsured 
Motorists Endorsement.—The insured, in 
order to be entitled to the benefits ot the 
uninsured motorists endorsement, must 
show (1) he is legally entitled to recover 
damages, (2) from the owner or operator 
of an uninsured automobile, (3) because of 
bodily injury, (4) caused by accident. and 
(5) arising out of the ownership, mainte- 
nance, or use of the uninsured automobile. 
Williams v. Nationwide Mut. Ins. Co., 269 
N.C. 235, 152 S.E.2d 102 (1967). 

Subdivision (3) of subsection (b) of this 
section is designed to protect the insured 
as to his actual loss within the statutory 
limit of $5,000 for one person but it was 
not intended by the General Assembly that 
an insured shall receive more from such 
coverage than his actual loss, although he 
is the beneficiary under multiple policies 
issued pursuant to the statute. Moore v. 
Hartford Fire Ins. Co., 270 N.C. 532, 155 
S.E.2d 128 (1967). 

It appears from subdivision (3) of sub- 
section (b) of this section that the General 
Assembly clearly intended that automobile 
liability insurance policies delivered or is- 
sued for delivery in this State and covering 
motor vehicles registered or principally 
garaged in this State will provide protec- 
tion, within certain limits, to insureds who 
are legally entitled to recover damages for 
bodily injury from owners or operators of 
uninsured motor vehicles. The section does 
not restrict the coverage to injury or dam- 
age occurring in this State. Dildy v. South- 
eastern Fire Ins. Co., 13 N.C. App. 66, 185 
S.E.2d 272 (1971). 

“Other Insurance” Clauses Contrary to 
Statutory Amount of Coverage Not Per- 
mitted.—Subdivision (3) of subsection (b) 
of this section does not permit “other in- 
surance” clauses in the policy which are 
contrary to the statutory limited amount of 
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coverage. Moore v. Hartford Fire Ins. 
Co., 270 N.C. 532, 155 S.E.2d 128 (1967). 

Provision That Uninsured Motorist 
Clause Shall Constitute Only Excess Cov- 
erage Violates Statute——A policy provision 
that its uninsured motorist clause should 
constitute only excess insurance over any 
other similar insurance available to the in- 
jured person, is contrary to the statutory 
provisions of subdivision (3) of subsection 
(b) of this section. Moore vy. Hartford Fire 
Ins. 0Co:,.°270''N:C. 532)155 (8ieeaties 
(1967). 


Insured Is Not Limited to One $5000 
Recovery Where He Is Beneficiary of More 
Than One Policy.—This section does not 
limit an insured only to one $5000 recovery 
under uninsured motorist coverage where 
his loss for bodily injury or death is 
greater than $5000 and he is the beneficiary 
of more than one policy issued under sub- 
division (3) of subsection (b). Moore v. 
Hartford Fire Ins. Co., 270 N.C. 532, 155 
S E.2d 128 (1967). 

Settlement of Claims, etc.— 

The duty of the insurer in the exercise 
of its contract right to settle a pending 
liability claim or suit is to act diligently and 
in good faith in effecting settlements with- 
in policy limits and, if necessary to ac- 
complish that purpose, to pay the full 
amount of the policy. Coca-Cola Bottling 
Co. v. Maryland Cas. Co., 325 F. Supp. 204 
CWelbtn Casiog1)! 

Every claim has some settlement value, 
but the existence of issues for the jury 
rather than the certainty of nonsuit does 
not demonstrate bad faith or even lack of 
due care if the insurer fails to settle. Coca- 
Cola Bottling Co. v. Maryland Cas. Co., 
325) Fr Supp. 204: (CW.DINt Cate: 


Although the insurer may be unreason- 
able in not settling as seen in retrospect, it 
is liable for recovery beyond its policy 
limits only if it acts with wrongful or 
fraudulent purpose or with lack of good 
faith; an honest mistake of judgment is not 
actionable. Coca-Cola Bottling Co. v. 
Maryland Cas. Co. 325°) F.Supp, e204 
CW. DIN. Co yo71), 


Insurance counsel do not have to be 
omniscient, and their opinions whether 
they support or cast doubt on the action of 
the insurer in not settling do not deter- 
mine the issue of liability above policy 
limits. Coca-Cola Bottling Co. v. Mary- 
Jand Cas. Co., 325 F. Supp. 204 (W.D.N.C. 
1971). 

Provision for Compulsory Arbitration 
Conflicts with Statute.—A provision in an 
insurance policy, in effect, ousting the ju- 
risdiction of the court to judicially deter- 
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mine liability and damages and providing 
for compulsory arbitration between the in- 
sured and the company, if they do not 
agree, conflicts with the beneficent purposes 
of our uninsured motorist statute favorable 
to the insured, and the frovision of the 
statute controls. Wright v. Fidelity & Cas. 
Co.,, 270_N.C,..577,. 155 5. F.2d .100) (1967,). 


Injuries Intentionally Inflicted, etc.— 

The provisions of this section extend 
coverage to include liability for injuries 
intentionally inflicted by the use of an 
automobile. Allstate Ins. Co. v. Webb, 10 
N.C. App. 672, 179 S.E.2d 803 (1971). 

Where, but for the provisions of this 
section, the insurer would not have been 
liable under its policy for injury inten- 
tionally inflicted by the use of an automo- 
bile, it could recover from the insured the 
amount paid to a claimant for such injury, 
and also the amount of its expenses. All- 
state Ins. Co. v. Webb, 10 N.C. App. 672, 
179 S.E.2d 803 (1971). 

Negligently Self-Inflicted Injury Not 
Compensable. — This section was not in- 
tended to compensate an insured for injury 
and damage negligently inflicted upon him- 
self. Strickland v. Hughes, 273 N.C. 481, 
160 S.F.2d 313 (1968). 

Institution of Action against Hit-and- 
Run Driver May Not Be Made Condition 
Precedent to Recovery under Policy.—In 
many cases it is impossible to determine 
the identity of a hit-and-run driver. To 
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hold that the institution of an action by 
the insured against a hit-and-run driver, 
and to recover damages from him for his 
tort, is a condition precedent to the in- 
surer’s liability under uninsured motorist 
coverage, would in most such cases defeat 
insurer’s liability against uninsured motor- 
ist coverage. Wright v. Fidelity & Cas. 
Co., 270 N.C. 577, 155 S.E.2d 100 (1967). 


No Conflict between Statute and Policy 
Requirement. — There is no conflict be- 
tween the term “hit-and-run motor vehi- 
cle,” as used in the statute relating to un- 
insured or hit-and-run motor vehicle cov- 
erage, and a policy requirement of “phys- 
ical contact of such automobile” with the 
insured or with an automobile occupied by 
the insured. Hendricks v. United States 
Fidelity & Guar. Co., 5 N.C. App. 181, 167 
S.E.2d 876 (1969). 

Applied in Manning v. State Farm Mut. 
Auto. Ins. Co., 243 F. Supp. 619 (W.D.- 
N.C. 1965); Abernethey v. Utica Mut Ins. 
Co., 373 F.2d 565 (4th Cir. 1967); Beasley 
v. Hartford Accident & Indem. Co., 280 
N.C. 177, 184 S.E.2d 841 (1971); McKinney 
v. Morrow, 18 N.C. App. 282, 196 S.E.2d 
585 (1973). 

Quoted in Marks v. Thompson, 282 N.C. 
174, 192 S.E.2d 311, (1972); 

Cited in Aldridge v. State, 4 N.C. App. 
297, 166 S.E.2d 485 (1969); In re Filing by 
Auto. Rate Office, 278 N.C. 302, 180 S.F.2d 
155 (1971). 


§ 20-279.22. Notice of cancellation or termination of certified pol- 


Icy. 

This section applies only to certified as- 
signed risk policies issued under the Motor 
Vehicle Safety and Responsibility Act of 
1953. Nationwide Mut. Ins. Co. v. Davis, 7 
N.C. App. 152, 171 S.E.2d 601 (1970). 

This section has, etc.— 

In accord with original. See Harrelson 
v. State Farm Mut. Auto. Ins. Co., 272 
N.C. 603, 158 S.E.2d 812 (1968). 

Statutes Control Policy Provisions as to 
Cancellation.—The provisions of this article 
and article 13 of this chapter, liberally con- 
strued to effectuate the legisiative policy, 
control any provision written into a policy 
which otherwise would give an insurance 
company a greater right to cancel than 
is provided by the statute. Harrelson v. 
State Farm Mut. Auto. Ins. Co., 272 N.C. 
603, 158 S.E.2d 812 (1968). 


Right of carrier to cancel policy issued 
under assigned risk plan is subject to the 
provisions of article 13 of this chapter as 
so implemented by the provisions of this 
article incorporated by reference therein. 
Harrelson v. State Farm Mut. Auto. Ins. 
Co., 272 N.C. 603, 158 S.E.2d 812 (1968). 

Notice Is Required Whether Coverage 
Is Terminated by Insured or by Insurer. 
—Under the provisions of the Motor Ve- 
hicle Safety and Responsibility Act of 1953 
it is incumbent upon the insurer to give the 
statutory notice of cancellation irrespective 
of whether the insurance coverage is ter- 
minated through acts of the insured or the 
insurer, Nationwide Mut. Ins. Co. v. Davis, 
7 N.C. App. 152, 171 S.E.2d 601 (1970), 


§ 20-279.25. Money or securities as proof. — (a) Proof of financial 
responsibility may be evidenced by the certificate of the State Treasurer that 
the person named therein has deposited with him forty-five thousand dollars 
($45,000) in cash, or securities such as may legally be purchased by savings 
banks or for trust funds of a market value of forty-five thousand dollars ($45,000). 
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The State Treasurer shall not accept any such deposit and issue a certificate there- 
for and the Commissioner shall not accept such certificate unless accompanied 
by evidence that there are no unsatisfied judgments of any character against the 


depositor in the county where the depositor resides. 


Peemes 7, S, 5; 1973, c. 745, s. 5.) 

Editor’s Note.— 

The 1967 amendment substituted 
“twenty-five thousand dollars ($25,000.00)” 
for “fifteen thousand dollars ($15,000.00)” 
in two places in subsection (a). 

Section 10, c. 277, Session Laws 1967 
provides: ‘““This act shall become effective 
Jan. 1, 1968, and where the manner of giv- 
ing proof of financial responsibility is by 
automobile liability policy, the same shall 
apply only to policies written or renewed 
on or after said effective date.” 


five thousand dollars ($45,000)” for 
“twenty-five thousand dollars ($25,000.00)” 
in two places in subsection (a). 

Session Laws 1973, c. 745, s. 8, provides: 
“This act shall become effective Jan. 1, 
1974, and where the manner of giving proof 
of financial responsibility is by automobile 
liability policy, the same shall apply only to 
policies written or renewed on or after 
the effective date of this act.” 

As subsection (b) was not changed by 
the amendments, it is not set out. 


The 1973 amendment substituted “forty- 


§ 20-279.34. North Carolina Automobile Insurance Plan.—The Com- 
missioner of Insurance shall develop a revised assigned risk plan to be denominated 
“The North Carolina Automobile Insurance Plan” as follows : 


(1) The Commissioner of Insurance, after consultation with representatives 
of the insurance carriers licensed to write motor vehicle liability in- 
surance in this State, shall consider such reasonable plans and pro- 
cedures for providing the coverage and coverage limits as specified 
in subdivision (4) of this section as such insurance carriers may sub- 
mit to him for the equitable apportionment among such insurance 
carriers of those applicants for motor vehicle liability insurance on motor 
vehicles registered or principally garaged in this State who are unable 
to secure such insurance through ordinary means. Such plans and pro- 
cedures shall further provide for a reasonable method of allowing 
each insurance carrier a credit due to writing coverage limits in excess 
of those required to meet the minimum requirements for a motor 
vehicle liability policy as defined by G.S. 20-279.21. 

(2) Upon approval by the Commissioner of Insurance of any such plans and 
procedures thus submitted, all insurance carriers licensed to write motor 
vehicle liability insurance in this State, as a prerequisite to further en- 
gaging in writing such insurance in this State, shall formally subscribe 
to, and participate in, such plans and procedures so submitted. 

(3) In the event the Commissioner of Insurance, in the exercise of his dis- 
cretion, does not approve any plan so submitted, or should no such 
plan be submitted, then the Commissioner of Insurance shall formulate 
and put into effect reasonable plans and procedures providing coverage 
and coverage limits as specified in subdivision (4) of this section for the 
apportionment among such insurance carriers of all such applications 
for motor vehicle liability insurance on motor vehicles registered or 
principally garaged in this State submitted to him in accordance with 
the provisions of this section by persons desiring coverage pursuant to 
the provisions of this section. Such plans and procedures shall further 
provide for a reasonable method of allowing each insurance carrier a 
credit due to writing coverage limits in excess of those required to meet 
the minimum requirements for a motor vehicle liability policy as de- 
fined by G.S. 20-279.21. 

(4) Should no such plan be submitted by the insurance carriers and approved 
by the Commissioner of Insurance, then as a prerequisite to further 
engaging in the selling of motor vehicle liability insurance in this State, 
every insurance carrier licensed to write motor vehicle liability insur- 
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ance in this State shall formally subscribe to and participate in the 
plans and procedures formulated by the Commissioner of Insurance as 
provided by subdivision (3) of this section, and every such insurance 
carrier shall accept any and all risks on motor vehicles registered or 
principally garaged in this State assigned to it by the Commissioner of 
Insurance under such plan and shall upon payment of a proper pre- 
mium issue a policy covering the same, such policy to meet the mini- 
mum requirements for a motor vehicle liability policy as defined by 
G.S. 20-279.21, and at the option of the applicant, coverage and cover- 
age limits may be obtained through the assigned risk plan of up to 
but not more than twenty-five thousand dollars ($25,000) because of 
bodily injury to or death of one person in any one accident, and sub- 
ject to said limit for one person, to limits of up to but not more than 
fifty thousand dollars ($50,000) because of bodily injury to or death of 
two or more persons in any one accident and up to but not more than 
a limit of ten thousand dollars ($10,000), without any deductible 
therefrom, because of injury to or destruction of property of others in 
any one accident. In addition, at the option of the applicant, at a cov- 
erage limit not to exceed five hundred dollars ($500.00) insurance 
coverage for the payment of medical expenses shall be available under 
the plan to the same extent and manner and subject to the same con- 
ditions and exclusions as such insurance coverage is being currently 
written voluntarily outside the plan as a part of insurance policies 
affording the coverages required by G.S. 20-279.21. 

In addition, at the option of the applicant, uninsured motorist cov- 

erage as defined in G.S. 20-279.21 [shall be available under the plan.] 

(5) Any such assigned risk plan adopted or approved by the Commissioner 
shall provide that every person who has been unable to obtain a motor 
vehicle liability insurance policy through ordinary methods or every 
person who desires to obtain coverage under the provisions of this 
section on motor vehicles registered or principally garaged in this State 
shall have the right to apply to the Commissioner of Insurance or the 
person designated under the plan to have his risk assigned to an insur- 
ance carrier licensed to write, and writing motor vehicle liability insur- 
ance in this State, and the insurance carrier shall issue a motor vehicle 
liability policy which will meet the minimum requirements for a motor 
vehicle liability policy defined by G.S. 20-279.21 and at the option of 
the applicant provides additional coverage and coverage limits as speci- 
fied in this section. In such instance where application is made to the 
Commissioner of Insurance or the person designated under the plan, to 
have a risk assigned to an insurance carrier, it shall be deemed that the 
applicant desires coverage under this section, and the Commissioner 
of Insurance or the person designated under the plan shall upon receipt 
of such application immediately assign the risk to an insurance carrier, 
which carrier shall be required, as a prerequisite to the further engaging 
in selling motor vehicle liability insurance in this State, to issue a motor 
vehicle liability policy which will meet at least the minimum require- 
ments for a motor vehicle liability policy as defined by G.S. 20-279.21, 
and at the option of the applicant provides additional coverage and 
coverage limits as specified in this section. 

Any such assigned risk plan adopted or approved by the Commis- 
sion shall establish reasonable plans and procedures for decreasing the 
number of persons obtaining insurance through the North Carolina 
Automobile Insurance Plan by an equitable method of allowing credit 
as business written through the Plan for business composed of persons 
insured through the Plan, which such carriers will write voluntarily 
outside the Plan. 
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(6) The Commissioner of Insurance shall establish, or cause to be established, 


such rate classifications, rating schedules, rates, rules and regulations to 
be used by insurance carriers issuing assigned risk motor vehicle li- 
ability policies in accordance with this Article as appear to him to be 
proper ; provided the Commissioner of Insurance is authorized but not 
required to establish rates for assigned risk liability policies which 
are higher than approved manual rates; and in the case of assigned 
risk policies issued in excess of the minimum limits the Commissioner 
may establish higher rates or a surcharge adequate to cover the costs 
of underwriting such excess limits. 

In the establishment of rate classification, rating schedules, rates, 
rules and regulations, the Commissioner of Insurance shall be guided 
by such principles and practices as have been established under his 
statutory authority to regulate motor vehicle liability insurance rates, 
and he may act in conformity with his statutory discretionary authority 
in such matters, and may in his discretion assign to the North Carolina 
automobile rate administrative office, or other State bureau or agency 
any of the administrative duties imposed upon him by this Article. 


(7) The Commissioner of Insurance or the person designated in the plan 


adopted or approved by the Commissioner is empowered, after review- 
ing all information pertaining to the applicant or policyholder available 
from the records of the Department of Motor Vehicles and after deter- 
mining that the applicant’s license to operate a motor vehicle has been 
suspended and continues to be suspended or has been revoked and the 
revocation remains in effect: 


a. To refuse to assign an application ; 
b. To approve the rejection of an application by an insurance carrier ; 
c. To approve the cancellation of any motor vehicle liability insur- 
ance policy written through the plan by an insurance carrier; or 
d. To refuse to approve the renewal or the reassignment of an ex- 
piring policy. 
Otherwise, nonrenewal or cancellation of insurance under the pro- 
visions of this section shall be exercised only in the event of nonpay- 
ment of premiums. 


(8) The Commissioner of Insurance shall not be held liable for any act, or 


omission, in connection with the administration of the duties imposed 
upon him by the provisions of this Article, except upon proof of actual 
malfeasance. 


(9) The provisions of this section relevant to assignment of risks shall be 


available to nonresidents who desire to obtain motor vehicle liability 
insurance with respect only to motor vehicles registered and princi- 
pally garaged in this State. 


(10) The provisions of this section shall apply to vehicles operated by a 


county or municipality as an ambulance service or as a rescue squad, 
and the assigned risk plan shall provide for the assignment of policies 
on such vehicles. (1953, c. 1300, s. 34; 1963, c. 1208, ss. 1, 2; 1967, c. 
Bayete; c. 1155; 1969, c. 744, s\ 2: 1971, c. 1205, 's. 3.) 


Cross Reference.—See § 20-279.21 and 
the note thereto. 

Editor's Note. — The 1971 amendment 
rewrote this section as previously amended 
in 1967 and 1969. 

Session Laws 1971, c. 1205, s. 6, provides: 
“Section 3 of this act shall become effective 
on January 1, 1972, but shall apply only to 
insurance policies written or renewed 
after said date. The’ present provisions of 


359 


G.S. 20-279.34 and the plan adopted pursu- 
ant thereto shall apply to all insurance 
policies written or renewed under the 
North Carolina Automobile Assigned Risk 
Plan prior to January 1, 1972.” 

Liberal Construction.—Interpreting this 
section liberally, in order to accomplish the 
legislative purpose of maintenance ot 
financial responsibility throughout the pe- 
riod of registration of the vehicle, it is 


§ 20-279.34 


construed to mean that, notwithstanding 
provisions in the policy, an insurance car- 
rier may cancel an assigned risk policy, is- 
sued to fulfil the requirements of either 
this article or article 13 of this chapter, 
only when it is shown both that (1) there 
has been a nonpayment of premium or a 
suspension of the driver’s license of the 
insured, and (2) the Commissioner of 
Insurance has approved the cancellation, 
which he may apparently do by the issu- 
ance of general rules and regulations with 
reference thereto. Harrelson v. State Farm 
Mut. Auto. Ins. Co., 272 N.C. 603, 158 
S.E.2d 812 (1968). 


Insurance Carriers Required to Sub- 
scribe to and Participate in Assigned Risk 
Plan.—All insurance carriers, as a prereq- 
uisite to engaging and writing motor vehi- 
cle insurance in this State, must subscribe 
to, and participate in, the plans and proce- 
dures constituting the assigned risk plan. 
Jones v. State Farm Mut. Auto. Ins. Co., 
270° N.C) 454541555: 2d 11841967): 


And This Requirement Does Not Con- 
stitute Denial of Due Process.—The fact 
that an insurance company is required to 
issue assigned risk motor vehicle liability 
policies as a condition of transacting liabil- 
ity insurance business in North Carolina 
does not constitute a denial of due process 
in violation of State and federal constitu- 
tional provisions. Jones v. State Farm 
Mut. Auto. Ins. Co., 270 N:iC. 454/155 
S.E.2d 118 (1967); Beasley v. Hartford Ac- 
cident & Indem. Co., 11 N.C. App. 34, 180 
S.E.2d 381 (1971). 


Purpose of Assigned Risk Plan. — The 
assigned risk plan authorized by this sec- 
tion is for the equitable apportionment 
among insurance carriers licensed to write 
motor vehicle insurance in this State of 
those applicants for motor vehicle liability 
policies who are required to file proof of 
financial responsibility under this article 
but who are unable to secure such insur- 
ance through ordinary methods. Jones v. 
State Farm Mut. Auto. Ins. Co., 270 N.C. 
454, 155 S.E.2d 118 (1967). 


This section is incorporated by reference 
into the Financial Responsibility Act of 
1957 by § 20-314. Harrelson v. State Farm 
Mut. Auto. Ins.’ Co., 272. N.C. 603, “158 
S.E.2d 812 (1968). 


Act Must Be Read into Policy and Con- 
strued Liberally.—A policy having been is- 
sued pursuant to the assigned risk plan (§ 
20-279.34) and for the purpose of fulfilling 
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the requirement of the Financial Responsi- 
bility Act of 1957 (§ 20-309 et seq.), the 
provisions of that act, relative to the can- 
cellation of such policies, must be read into 
this policy and construed liberally so as 
to effectuate the purpose of the act. Har- 
relson v. State Farm Mut. Auto. Ins. Co., 
272 N.C. 603, 158 SE 2de aie eciges): 
Grant v. State Farm Mut. Auto. Ins. Co., 
1 N.C. App. 76, 159 S.E.2d 368 (1968). 


Assigned risk insurance is compulsory 
both as to the insurer and the insured, 
made so by law. Grant v. State Farm Mut. 
Auto. Ins. Co., 1 N.C. App. 76, 159 S.E.2d 
368 (1968). 


Insurance supplied by a policy issued 
under the assigned risk plan is compulsory 
both as to the insured owner and as to the 
insurance carrier. Harrelson v. State Farm 
Mut. Auto. Ins. Co., 272 N.C. 603, 158 
S.E.2d 812 (1968). 


To avoid liability to a third party bene- 
ficiary of an assigned risk automobile in- 
surance policy, the insurer must allege and 
prove cancellation and termination of the 
policy in accordance with the applicable 
statutes. Grant v. State Farm Mut. Auto. 
Ins. Co., 1 N.C. App. 76, 159 S.E.2d 368 
(1968). 


Coverage Not Extended to Replace- 
ment Vehicle Owned by Person Other 
Than Named Insured. — Nothing in the 
statute requires any carrier to extend the 
coverage of an assigned risk policy to a 
replacement vehicle owned by and regis- 
tered to a person other than the original 
named insured owner of the vehicle 
originally described and insured. Beasley 
v. Hartford Accident & Indem. Co., 11 
N.C. App. 34, 180 S.E.2d 381 (1971). 


Nonpayment of Fee for Filing Form SR- 
22.—The failure of an insured under. the 
assigned risk plan to pay his insurer a fee 
for filing a certificate of financial responsi- 
bility (Form SR-22) with the Department 
of Motor Vehicles is not a nonpayment of 
premium within the purview of this section 
for which the insurer may cancel a policy 
of automobile liability insurance. Harrelson 
v. State Farm Mut. Auto. Ins. Co., 272 
N.C. 603, 158 S.E.2d 812 (1968). 

Applied in Beasley v. Hartford Accident 
& Indem. Co., 280 N.C. 177, 184 S.H.2d 
841 (1971). 

Cited in Strickland v. Hughes, 273 N.C. 
481, 160 S.E.2d 313 (1968); Perkins v. 
American Mut. Fire Ins. Co., 274 N.C. 134, 
161 S.E.2d 536 (1968). 
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ARTICLE 10. 
Financial Responsibility of Taxicab Operators. 


§ 20-280. Filing proof of financial responsibility with governing 
board of municipality or county. 

(b) As used in this section “proof of financial responsibility” shall mean a cer- 
tificate of any insurance carrier duly authorized to do business in the State of North 
Carolina certifying that there is in effect a policy of liability insurance insuring 
the owner and operator of the taxicab business, his agents and employees while 
in the performance of their duties against loss from any liability imposed by law 
for damages including damages for care and loss of services because of bodily 
injury to or death of any person and injury to or destruction of property caused 
by accident and arising out of the ownership, use or operation of such taxicab or 
taxicabs, subject to limits (exclusive of interests and costs) with respect to each 
such motor vehicle as follows: fifteen thousand dollars ($15,000) because of bodily 
injury to or death of one person in any one accident and, subject to said limit 
for one person, thirty thousand dollars ($30,000) because of bodily injury to or 
death of two or more persons in any one accident, and five thousand dollars 
($5,000) because of injury to or destruction of property of others in any one 
accident. 


(1967, c. 277, s. 7; 1973, c. 745, s. 6.) 


Editor’s Note.— 

The 1967 amendment substituted ‘Ten 
thousand dollars ($10,000.00)” for “Five 
thousand dollars ($5,000.00)” and “twenty 
thousand dollars ($20,000.00)” for “ten 
thousand dollars ($10,000.00)” in subsec- 
tion (b). 

Section 10, c. 277, Session Laws 1967, 
provides: “This act shall become effective 
Jan. 1, 1968, and where the manner of giv- 
ing proof of financial responsibility is by 
automobile liability policy, the same shall 
apply only to policies written or renewed 
on or after said effective date.” 

The 1973 amendment substituted “fifteen 


thousand dollars ($15,000)” for “Ten thou- 
sand dollars ($10,000.00)” and “thirty 
thousand dollars ($30,000)” for “twenty 
thousand dollars ($20,000.00)” near the end 
of subsection (b). 

Session Laws 1973, c. 745, s. 8, provides: 
“This act shall become effective Jan. 1, 
1974, and where the manner of giving 
proof of financial responsibility is by auto- 
mobile liability policy, the same shall apply 
only to policies written or renewed on or 
after the effective date of this act.” 

As subsections (a) and (c) were not 
changed by the amendments, they are not 
set out. 


ARTICLE 11. 


Liability Insurance Required of Persons Engaged in Renting 
Motor Vehicles. 


§ 20-281. Liability insurance prerequisite to engaging in business; 
coverage of policy.—From and after July 1, 1953, it shall be unlawful for 
any person, firm or corporation to engage in the business of renting or leasing 
motor vehicles to the public for operation by the rentee or lessee unless such per- 
son, firm or corporation has secured insurance for his own liability and that of 
his rentee or lessee, in such an amount as is hereinafter provided, from an in- 
surauce company duly licensed to sell motor vehicle liability insurance in this 
State. Each such motor vehicle leased or rented must be covered by a policy 
of liability insurance insuring the owner and rentee or lessee and their agents 
and employees while in the performance of their duties against loss from any 
liability imposed by law for damages including damages for care and loss of 
services because of bodily injury to or death of any person and injury to or 
destruction of property caused by accident arising out of the operation of such 
motor vehicle, subject to the following minimum limits: fifteen thousand dollars 
($15,000) because of bodily injury to or death of one person in any one accident, 
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and thirty thousand dollars ($30,000) because of bodily injury to or death of two 
Or more persons in any one accident, and five thousand dollars ($5,000) because of 
injury to or destruction of property of others in any one accident. Provided, how- 
ever, that nothing in this Article shall prevent such operators from qualifying as 
self-insurers under terms and conditions to be prepared and prescribed by the 
Commissioner of Motor Vehicles or by giving bond with personal or corporate 
surety, as now provided by G.S. 20-279.24, in lieu of securing the insurance policy 
hereinbefore provided for. (1953, c. 1017, s. 1; 1955, c 1296; 1965, c. 349, s. 1; 


LOGY C277 SS 19735 en 74 yey 4) 
Editor’s Note.— 
The 1967 amendment substituted ‘Ten 
thousand dollars ($10,000.00)”’ for “Five 
thousand dollars ($5,000.00) and “twenty 


thousand dollars ($20,000.00)”- for ‘ten 
thousand dollars ($10,000.00).” 
Section 10, c. 277, Session Laws 1967, 


provides: “This act shall become effective 
Jan. 1, 1968, and where the manner of giv- 
ing proof of financial responsibility is by 
automobile liability policy, the same shall 
apply only to policies written or renewed 
on or after said effective date.” 

The 1973 amendment substituted “fifteen 
thousand dollars ($15,000)” for “Ten thou- 
sand dollars ($10,000.00)” and “thirty thou- 
sand dollars ($30,000)” for “twenty thou- 


sand dollars ($20,000.00)” following the 
colon in the second sentence. 

Session Laws 1973, c. 745, s. 8, provides: 
“This act shall become effective Jan. 1, 
1974, and where the manner of giviny proof 
of financial responsibility is by automobile 
liability policy, the same shall apply only 
to policies written or renewed on or after 
the effective date of this act.” 

This section did not extend insurance 
coverage to the driver of a rented vehicle 
where there was neither evidence nor a 
finding that the driver at any time was a 
rentee or a lessee or an agent or employee 
of the owner of the vehicle. Iowa Nat’l 
Mut. Ins. Co. v. Broughton, 283 N.C. 309, 
196 S. EF .2d 243 C97an 


ARTICLE 12. 
Motor Vehicle Dealers and Manufacturers Licensing Law. 


§ 20-286. Definitions. 


(6) “Established place of business” means a salesroom containing at least 
64 square feet of floor space in a permanent enclosed building or struc- 
ture, said salesroom shal] have displayed thereon or immediately ad- 
jacent thereto a sign clearly and distinctly designating the trade name 
of the business at which a permanent business of bartering, trading 
and selling of motor vehicles will be carried on as such in good faith 
and at which place of business shall be kept and maintained the books, 
records and files necessary to conduct the business at such place, and 
shall not mean tents, temporary stands. or other temporary quarters, 
nor permanent quarters occupied pursuant to any temporary arrange- 
ment, devoted principally to the business of a motor vehicle dealer, 
as herein defined. 

(11) “Motor vehicle dealer’’ and “dealer’’ mean any person, firm, association, 
or corporation engaged in the business of selling, soliciting, or adver- 
tising the sale of motor vehicles. 

The term “motor vehicle dealer’ or ‘‘dealer” does not include: 


a. Receivers, trustees, administrators, executors, guardians, or other 
persons appointed by or acting under the judgment or order of 
any court; or 

b. Public officers while performing their official duties ; or 

c. Persons disposing of motor vehicles acquired for their own use 
and actually so used, when the same shall have been so ac- 
quired and used in good faith and not for the purpose of avoid- 
ing the provisions of this article ; or 

d. Persons, firms or corporations who shall sell motor vehicles as an 
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incident to their principal business but who are not engaged pri- 
marily in the selling of motor vehicles. This category includes 
finance companies who shall sell repossessed motor vehicles and 
insurance companies who sell motor vehicles to which they 
have taken title as an incident of payments made under policies 
of insurance and who do not maintain a used car lot or building 
with one or more employed motor vehicle salesmen. 

e. Persons, firms or corporations manufacturing, distributing or sell- 
ing trailers and semitrailers weighing not more than 750 pounds 
and carrying not more than 1500 pound load. 


eget 20, g. 1: c. 1173.) 

Editor's Note. — The first 1967 amend- 
ment inserted “containing at least 64 
square feet of floor space” near the begin- 
ning of subdivision (6) and inserted “said 
salesroom shall have displayed thereon or 
immediately adjacent thereto a sign clearly 
and distinctly designating the trade name 
of the business” in that subdivision. 


The second 1967 amendment added para- 
graph e at the end of subdivision (11). 

As only subdivisions (6) and (11) were 
changed by the amendments, the rest of 
the section is not set out. 


20-289. License fees.—(a) The license fee for each fiscal year, or part 


thereof, shall be as follows: 


(1) For motor vehicle dealers, distributors, and wholesalers, twenty-one 
dollars ($21.00) for each principal place of business, plus five dollars 
($5.00) for a supplementary license for each car lot not immediately 


adjacent thereto. 


(2) For manufacturers, fifty dollars ($50.00), and for each factory branch 
in this State, thirty dollars ($30.00). 

(3) For motor vehicle salesmen, three dollars and fifty cents ($3.50). 

(4) For factory representatives, or distributor branch representatives, four 


dollars ($4.00). 


(5) Manufacturers, wholesalers, and distributors may operate as a motor 
vehicle dealer, without any additional fee or license. 


(1969, c. 593.) 
Editor’s Note—The 1969 amendment, 
effective July 1, 1969, increased the fee for 
each principal place of business in subdivi- 
sion (1), for each factory branch in subdi- 
vision (2), for each salesman in subdivision 


(3) and for factory representatives or dis- 
tributor branch representatives in subdivi- 
sion (4) of subsection (a). 

As subsection (b) was not changed by 
the amendment, it is not set out. 


20-294. Grounds for denying, suspending or revoking licenses. 

(2) Willful and intentional failure to comply with any provision of this 
article or the willful and intentional violation of G.S. 20-52.1, G.S. 20- 
75, G.S. 20-82, G.S. 20-108, G.S. 20-109 or recision and cancellation 
of dealer’s license and dealer’s plates under G.S. 20-110 (e) or G.S. 
20-110 (f) or any lawful rule or regulation promulgated by the De- 


partment under this article. 

(1967, c. 1126, s. 2.) 

Editor’s Note.— 

The 1967 amendment inserted “or the 
willful and intentional violation of GS. 
20-52.1, G.S. 20-75, G.S. 20-82, G.S. 20- 
108, G.S. 20-109 or recision and cancella- 
tion of dealer’s license and dealer’s plates 
under G.S. 20-110 (e) or G.S. 20-110 (f)” 
in subdivision (2). 

As only subdivision (2) was changed by 
the amendment, the rest of the section is 
not set out. 
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Price Prohibited by Subdivision (6).— 
Subdivision (6) prohibits a licensed motor 
vehicle dealer from advertising, publishing, 
or representing a price which does not in- 
clude all charges which constitute the 
total price to the retail customer, except 
the North Carolina sales tax. Opinion of 
Attorney General to Mr. Gonzalie Rivers, 
License and Theft Division, Department 
of Motor Vehicles, 43 N.C.A.G. 135 (1973). 
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§ 20-299. Acts of officers, directors, partners, salesmen and other 
representatives. — (a) If a licensee is a copartnership or a corporation, it 
shall be sufficient cause for the denial, suspension or revocation of a license that 
any officer, director or partner of the copartnership or corporation has com- 
mitted any act or omitted any duty which would be cause for refusing, suspend- 
ing or revoking a license to such party as an individual. Each licensee shall be 
responsible for the acts of any or all of his salesmen while acting as his agent. 

OVA eee 


Editor’s Note. — The 1973 amendment the acts of the agent by the licensee in 
deleted, at the end of the second sentence order to render the licensee responsible. 
of subsection (a), a provision requiring As subsection (b) was not changed by 


approval or knowledge and ratification of the amendment, it is not set out. 


§ 20-305. Coercing dealer to accept commodities not ordered; 
threatening to cancel franchise; preventing transfer of ownership; 
granting additional franchises; terminating franchises without good 
cause; preventing family succession.—It shall be unlawful for any manu- 
facturer, factory branch, distributor, or distributor branch, or any field repre- 
sentative, officer, agent, or any representative whatsoever of any of them: 

(1) To coerce, or attempt to coerce any dealer to accept delivery of any mo- 
tor vehicle or vehicles, parts or accessories therefor, or any other com- 
modities, which shall not have been ordered by such dealer, 

(2) To coerce, or attempt to coerce any dealer to enter into any agreement 
with such manufacturer, factory branch, distributor, or distributor 
branch, or representative thereof, or do any other act unfair to such 
dealer, by threatening to cancel any franchise existing between such 
manufacturer, factory branch, distributor, distributor branch, or repre- 
sentative thereof, and such dealer. 

(3) Unfairly without due regard to the equities of the dealer, and without just 
provocation, to cancel the franchise of such dealer. 

Cross Reference.—For provisions relative 
to repeal of subdivision (3), see Editor’s 
note at end of section. 

(4) Notwithstanding the terms of any franchise agreement, to prevent or 
refuse to approve the sale or transfer of the ownership of a dealership 
by the sale of the business, stock transfer, or otherwise, or the trans- 
fer, sale or assignment of a dealer franchise, or a change in the execu- 
tive management or principal operator of the dealership, if the Com- 
missioner has determined, if requested in writing by the dealer with- 
in 30 days after receipt of an objection to the proposed sale, transfer 
or change, and after a hearing on the matter, that the failure to per- 
mit or honor such sale, transfer, assignment, or change is unreasonable 
under the circumstances; provided, however, that no franchise may 
be sold or assigned or transferred unless (i) the franchisor has been 
given at least 30 days’ prior written notice as to the identity, 
financial ability and qualifications of the proposed transferee, and 
(11) the sale or transfer of the franchise and business will not involve, 
without the franchisor’s consent, a relocation of the business ; 

(5) To grant an additional franchise for a particular line-make of motor 
vehicle in a trade area already served by a dealer or dealers 
in that line-make unless the franchisor first advised in writing 
such other dealers in the line-make in the trade area; provided that 
no such additional franchise may be established in the trade area if 
the Commissioner has determined, if requested by any party within 
30 days after receipt of the franchisor’s notice of intention to establish 
the additional franchise, and after a hearing on the matter, that there 
is reasonable evidence that after the grant of the new franchise, the 
market will not support all of the dealerships in that line-make in the 
trade area; trade areas are those areas specified in the franchise agree- 
ment or determined by the Motor Vehicle Dealers’ Advisory Board. 
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(6) Notwithstanding the terms of any franchise agreement to terminate, 
cancel, or refuse to renew the franchise of any dealer, without good 
cause, and unless (1) the dealer and the Commissioner have received 
written notice of the franchisor’s intentions at least 60 days prior to 
the effective date of such termination, cancellation, or the expiration 
date of the franchise, setting forth the specific grounds for such ac- 
tion, and (ii) the Commissioner has determined, if requested in writ- 
ing by the dealer within such 60-day period, and after a hearing on 
the matter, that there is good cause for the termination, cancellation, 
or nonrenewal of the franchise, except in the event of fraud, insol- 
vency, closed doors, or failure to function in the ordinary course of 
business, 15 days’ notice shall suffice; provided that in any case where 
a petition is made to the Commissioner for a determination as to good 
cause for the termination, cancellation, or nonrenewal of a franchise, 
the franchise in question shall continue in effect pending the Com- 
missioner’s decision; or 

(7) Notwithstanding the terms of any franchise agreement, to prevent or 
refuse to honor the succession to a dealership by a member of the 
family of a deceased or incapacitated dealer if the Commissioner de- 
termines, if requested in writing by such member of the family within 
30 days after the death or incapacity of the dealer, and after a hearing 
on the matter, that the failure to permit or honor such succession is 
unreasonable under the circumstances; provided, however, that no 
member of the family may succeed to a franchise unless (i) the fran- 
chisor has been given written notice as to the identity, financial ability 
and qualifications of the member of the family in question, 
and (11) the succession to the franchise will not involve, without 
the franchisor’s consent, a relocation of the business. (1955, c. 1243, 
eg 7 3, Cc. 38, Ss. 1, 2.) 


Editor’s Note. — The 1973 amendment 
repealed subdivision (3) and added subdivi- 
sions (4) through (7). 

Session Laws 1973, c. 88, s. 4, provides: 
“The provisions of this act shall not apply 
to manufacturers of, or dealers in, mobile 


or manufactured type housing or recrea- 
tional trailers.” 

In view of the above-quoted provision, 
subdivision (3) of this section, though re- 
pealed by the 1973 act, has not been de- 
leted in the section as set out above. 


§ 20-305.1. Automobile dealer warranty obligations.—(a) Each mo- 
tor vehicle manufacturer, factory branch, distributor or distributor branch, shall 
specify in writing to each of its motor vehicle dealers licensed in this State the 
dealer’s obligations for preparation, delivery and warranty service on its products, 
the schedule of compensation to be paid such dealers for parts, work, and service 
in connection with warranty service, and the time allowances for the performance 
of such work and service. In no event shall such schedule of compensation fail 
to include reasonable compensation for diagnostic work as well as repair service 
and labor. Time allowances for the performance of warranty work and service 
shall be reasonable and adequate for the work to be performed. In the determina- 
tion of what constitutes reasonable compensation under this section, the factors 
to be given consideration shall include, among others, the compensation being 
paid by other manufacturers to their dealers, the prevailing wage rates being paid 
by dealers, and the prevailing labor rate being charged by dealers, in the com- 
munity in which the dealer is doing business. 

(b) It is unlawful for any motor vehicle manufacturer, factory branch, dis- 
tributor, or distributor branch to fail to perform any of its warranty obligations 
with respect to a motor vehicle, to fail to assume all responsibility for any lability 
resulting from structural or production defects, or to fail to compensate its motor 
vehicle dealers licensed in this State for warranty parts, work, and service in 
accordance with the schedule of compensation provided the dealer pursuant to 
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subsection (a) above, or for legal costs and expenses incurred by such dealers 
in connection with warranty obligations for which the manufacturer, factory 
branch, distributor or distributor branch is legally responsible. 


(c) In the event there is a dispute between the manufacturer, factory branch, 
distributor, or distributor branch, and the dealer with respect to any matter re- 
ferred to in subsections (a) and (b) above, either party may petition the Com- 
missioner in writing, within 30 days after either party has given written notice 
of the dispute to the other, for a hearing on the subject and the decision of the 
Commissioner shall be binding on the parties, subject to rights of judicial review 
and appeal as provided in Article 33 of Chapter 143 of the General Statutes; pro- 
vided, however, that nothing contained herein shall give the Commissioner any 
authority as to the content of any manufacturer’s or distributor’s warranty. (1973, 


c. 88, s. 3.) 


§ 20-305.2. Unfair methods of competition —It is unlawful for any 
motor vehicle manufacturer, factory branch, distributor, distributor branch, or 
subsidiary thereof, to own, operate, or control any motor vehicle dealership in a 
trade area of this State already served by a motor vehicle dealer under a franchise 
for the same line-make from such manufacturer, factory branch, distributor, or 
distributor branch, or subsidiary, provided that this section shall not be construed 
to prohibit (i) the operation by a manufacturer, factory branch, distributor, dis- 
tributor branch, or subsidiary thereof, of a dealership for a temporary period (not 
to exceed one year) during the transition from one owner or operator to another, 
or (11) the ownership or control of a dealership by a manufacturer, factory branch, 
distributor, distributor branch, or subsidiary thereof, during a period while such 
dealership is being sold under a bona fide contract or purchase option to the 
operator of the dealership, or (111) the ownership, operation or control of a deal- 
ership by a manufacturer, factory branch, distributor, distributor branch, or sub- 
sidiary thereof, if such manufacturer, factory branch, distributor, distributor 
branch, or subsidiary has been engaged in the retail sale of motor vehicles through 
such dealership for a continuous period of three years prior to March 16, 1973, 
and if the Commissioner determines, after a hearing on the matter at the request 
of any party, that there is no independent dealer available in the trade area 
to own and operate the franchise in a manner consistent with the public interest, 
or, (iv) the ownership, operation, or control of a dealership by a manufacturer, 
factory branch, distributor, distributor branch, or subsidiary thereof, if the Com- 
missioner determines after a hearing on the matter at the request of any party, 
that there is no independent dealer available in the trade area to own and operate 
the franchise in a manner consistent with the public interest. 


Trade area is that area specified in the franchise agreement or determined by 
the Motor Vehicle Dealers’ Advisory Board. Provided, this section shall not 
apply to manufacturers or distributors of trailers or semitrailers. (1973, c. 88, 


5. ws) 


§ 20-305.3. Hearing notice.—In every case of a hearing before the Com- 
missioner authorized under this Article, the Commissioner shall give reasonable 
notice of each such hearing to all interested parties, and the Commissioner’s de- 
cision shall be binding on the parties, subject to the rights of judicial review and 
appeal as provided in Article 33 of Chapter 143 of the General Statutes. The costs 
of such hearings shall be assessed by the Commissioner. (1973, c. 88, s. 3.) 


§ 20-305.4. Motor Vehicle Dealers’ Advisory Board.—(a) The Mo- 
tor Vehicle Dealers’ Advisory Board shall consist of six members; three of which 
shall be appointed by the Speaker of the House of Representatives, and three 
of which shall be appointed by the Lieutenant Governor to consult with and advise 
the Commissioner with respect to matters brought before the Commissioner un- 


der the provisions of G.S. 20-304 through G.S. 20-305.4. 
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(b) Each member of the Motor Vehicle Dealers’ Advisory Board shall be a 
resident of North Carolina. Three members of the Board shall be franchised 
deaiers in new automobiles or trucks, duly licensed and engaged in business as 
such in North Carolina, provided that no two of such dealers may be franchised 
to sell automobiles or trucks manufactured or distributed by the same person or 
a subsidiary or affiliate of the same person. Three members of the Board shall 
not be motor vehicle dealers or employees of a motor vehicle dealer. 


(c) The Speaker shall appoint two of the dealer members and one of the 
public members and shall fill any vacancy in said positions and the Lieutenant 
Governor shall appoint one of the dealer members and two of the public members 
and shall fill any vacancy in said positions. In making the initial appointments 
the Speaker shall designate that the two dealer members shall serve for one and 
three years respectively and the public member shall serve for two years, and in 
making the initial appointments the Lieutenant Governor shall designate that 
the dealer member shall serve for two years and the two public members shall 
serve for one and three years respectively. 


(d) Two members of the first Board appointed shall serve for a period of three 
years, two members of the first Board shall serve for a period of two years, and 
two members of the first Board shall serve for a period of one year. Subsequent 
appointments shall be for terms of three years, except appointments to fill va- 
cancies which shall be for the unexpired terms. Members of the Board shall meet 
at the call of the Commissioner and shall receive as compensation for their ser- 
vices seven dollars ($7.00) for each day actually engaged in the exercise of the 
duties of the Board and such travel expenses and subsistence allowances as are 
generally allowed other State commissions and boards. (1973, c. 88, s. 3.) 


§ 20-305.5. Sections 20-305, subdivisions (4) through (7), and 20- 
305.1 to 20-305.4 not applicable to certain manufacturers and dealers. 
— The provisions of G.S. 20-305(4), (5), (6) and (7) and 20-305.1 to 20-305.4 
shall not apply to manufacturers of, or dealers in, mobile or manufactured type 
housing or recreational trailers. (1973, c. 88, s. 4.) 

Cross Reference.—See the Editor’s note 
under § 20-305. 


ARTICLE 13. 
The Vehicle Financial Responsibility Act of 1957. 


§ 20-309. Financial responsibility prerequisite to registration; must 
be maintained throughout registration period. 

(c) When it is certified that financial responsibility is a liability insurance policy, 
the Commissioner of Motor Vehicles may require that the owner produce records 
to prove the fact of such insurance, and failure to produce such records shall be 
prima facie evidence that no financial responsibility exists with regard to the 
vehicle concerned and the Department of Motor Vehicles shall revoke the owner’s 
registration plate for 60 days. In no case shall any vehicle, the registration of 
which has been revoked for failure to have financial responsibility, be reregistered 
in the name of the registered owner, spouse, or any child of the spouse or any child 
of such owner, within less than 60 days after the date of receipt of the registration 
plate by the Department, except that a spouse living separate and apart from 
the registered owner may reregister such vehicle immediately in such spouse's 
name. As a condition precedent to the registration of the vehicle, the separated 
spouse shall furnish the Department his or her affidavit and the affidavit of two 
other individuals stating that he or she is separated. As a condition precedent to 
the reregistration of the vehicle, the owner shall pay the appropriate fee for a new 
registration plate. It shall be the duty of insurance companies, upon request of 
the Department, to verify the accuracy of any owner’s certification. Failure by an 
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insurance company to deny coverage within 20 days may be considered by the 
Commissioner as acknowledgment that the information as submitted is correct. 


(e) No insurance policy provided in subsection (d) may be terminated by 
cancellation or otherwise by the insurer without having given the North Carolina 
Motor Vehicles Department notice of such cancellation 15 days prior to effective 
date of cancellation. Where the insurance policy is terminated by the insured the 
insurer shall immediately notify the Department of Motor Vehicles that such in- 
surance policy has been terminated. The Department of Motor Vehicles upon 
receiving notice of cancellation or termination of an owner’s financial responsibility 
as required by this Article, shall notify such owner of such cancellation or termina- 
tion, and such owner shall, to retain the registration plate for the vehicle registered 
or required to be registered, within 15 days from date of notice given by the De- 
partment, certify to the Department that he has financial responsibility effective on 
or prior to the date of such cancellation or termination. Failure by the owner to 
certify that he has financial responsibility as herein required shall be prima facie 
evidence that no financial responsibility exists with regard to the vehicle concerned 
and, unless the owner’s registration plate has been surrendered to the Department 
of Motor Vehicles by surrender to an agent or representative of the Department 
of Motor Vehicles and so designated by the Commissioner of Motor Vehicles or 
depositing the same in the United States mail, addressed to the Department of 
Motor Vehicles, Raleigh, North Carolina, the Department of Motor Vehicles shall 
revoke the owner’s registration plate for 60 days. In no case shall any vehicle, the 
registration of which has been revoked for failure to have financial responsibility, 
be reregistered in the name of the registered owner, spouse, or any child of the 
spouse or any child of such owner, within less than 60 days after the date of receipt 
of the registration plate by the Department, except that a spouse living separate 
and apart from the registered owner may reregister such vehicle immediately in 
such spouse’s name. As a condition precedent to the reregistration of the vehicle, 
the owner shall pay the appropriate fee for a new registration plate. (1957, c. 1393, 
s, 1; 1959, c. 1277, s..1; 1963;-c. 964, s.:1; 1965, c. 272+ col i36Nssuiieee eel me: 
822; ss ic Gos esse 2 e197 Vcr aZ/ tes 1 Peron Ola, 


Editor's Note.— and inserted “and operator’s license” in the 


The second 1967 amendment deleted, in 
subsection (c), provisions as to suspension 
of an operator’s license and increased the 
period of revocation of registration from 
thirty to sixty days. The amendment also 
rewrote the fourth sentence of subsection 
(e) and substituted ‘60” for “30” and de- 
leted “and operator’s license” in the next 
to the last sentence of that subsection. 


The first 1967 amendment had substi- 
tuted “surrendered to an employee or 
agent of the Department of Motor Vehicles 
who has been designated by the Commis- 
sioner for this purpose, or it has been 
deposited in the United States mail ad- 
dressed to the Department of Motor Ve- 
hicles, Raleigh, North Carolina” for ‘“‘for- 
warded te the Department of Motor Ve- 
hicles” in the fourth sentence in subsec- 
tion (e) and had inserted “issued for the 
vehicle at the time liability insurance was 
terminated or the current registration plate 
for the vehicle if the year registration has 
changed” in that sentence. The sentence is 
set out above as last amended by c. 857. 

The first 1971 amendment deleted “his”’ 
between “registered owner” and “spouse” 
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second sentence of subsection (c), added 
at the end of that sentence the language 
beginning “except that a spouse living 
separate and apart” and added the third 
sentence of subsection (c). The amend- 
ment also deleted “‘his” between “registered 
owner” and “spouse” in the fifth sentence 
of subsection (e) and added at the end 
of that sentence the language beginning 
“except that a spouse living separate and 
apart?” 


The second 1971 amendment deleted 
“and operator’s license” following “regis- 
tration plate’ in the second sentence of 
subsection (c). 

As the other subsections were not af- 
fected by the amendments, only subsec- 
tions (c) and (e) are set out. 

This article is a remedial statute and will 
be liberally construed to carry out its be- 
neficent purpose of providing compensa- 
tion to those who have been injured by 
automobiles. Jones v. State Farm Mut. 
Auto. Ins. Co., 270 N.C. 454, 155 S.E.2d 
118 (1967). 

The manifest purpose of this article, 
etc.— 
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The manifest purpose of this article was 
to provide protection, within the required 
limits, to persons injured or damaged by 
the negligent operation of a motor vehicle. 
Perkins v. American Mut. Fire Ins. Co., 
274 N.C. 134, 161 S.E.2d 536 (1968). 

The purpose of this article is to assure 
the protection of liability insurance, or 
other type of established financial respon- 
sibility, up to the minimum amount speci- 
fied in this article, to persons injured by 
the negligent operation of a motor vehicle 
upon the highways of this State. To that 
end, the act makes it mandatory that the 
owner of a registered motor vehicle main- 
tain proof of financial responsibility 
throughout such registration of the vehicle. 
This may be done by the owner’s obtain- 
ing, and maintaining in effect, a policy of 
automobile liability insurance (§§ 20-279.19, 
20-314). To enable an owner so to comply 
with this requirement of the act, even 
though he is unable to procure such in- 
surance in the usual way, the act provides 
that the provisions of the Financial Re- 
sponsibility Act of 1953, with reference to 
the assigned risk plan, “shall apply to 
filing and maintaining proof of financial re- 
sponsibility required by” the Act of 1957 
(§ 20-314). Harrelson v. State Farm Mut. 
Auto, ins.) Co., 272 °N:C. 603, 158 S.E.2d 
812 (1968). 

The manifest purpose of this article was 
to provide protection, within the required 
limits, to persons injured or damaged by 
the negligent operation of a motor vehicle; 
and, in respect of a “motor vehicle liability 
policy,” to provide such protection notwith- 
standing violations of policy provisions by 
the owner subsequent to accidents on which 
such injured parties base their claims. 
Jones v. State Farm Mut. Auto. Ins. Co.. 
270 N.C. 454, 155 S.E.2d 118 (1967). 

The primary purpose of the law requir- 
ing compulsory insurance is to furnish at 
lease partial compensation to innocent vic- 
tims who have suffered injury and damage 
as a result of the negligent operation of a 
motor vehicle upon the public highway. 
Allstate Ins. Co. v. Hale, 270 N.C. 195, 154 
S.E.2d 79 (1967). 

It is manifest that the purpose of this 
Article is to provide protection, within the 
required limits, to persons injured or dam- 
aged by the negligent operation of a motor 


vehicle. Nationwide Mut. Ins. Co. v. 
Cotten, 12 N.C. App. 212, 182 S.E.2d 801 
(1971). 


Legislature Did Not Contemplate Re- 
covery by Each Driver in Two-Car Colli- 
sion.—This Article obliges a motorist either 
to post security or to,carry liability insur- 
ance, not accident insurance to indemnify 
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all persons who might be injured by the 
insured’s car. When the Legislature passed 
the act it was not in the legislative con- 
templation that each driver in a two-car 
collision would recover from the other’s 
insurance carrier. Moore v. Young, 263 
N.C. 483, 485, 139 S.E.2d 704, 706 (1965). 
McKinney v. Morrow, 18 N.C. App. 282, 
196 S.E.2d 585 (1973). 

This Article and Article 9A, etc.— 

In accord with 2nd paragraph in original. 
See First Union Nat’! Bank v. Hackney, 
266 N.C. 17, 145 S.E.2d 352 (1965); Jones 
v. State Farm Mut. Auto. Ins. Co., 270 
N.C. 454, 155 S.E.2d 118 (1967). 

This article and article 9A are to be 
construed together so as to harmonize 
their provisions and to effectuate the pur- 
pose of the legislature. Harrelson v. State 
Farm Mut. Auto. Ins. Co., 272 N.C. 603, 
158 S.E.2d 812 (1968). 

The requirements of this section with re- 
spect to cancellation must be observed or 
the attempt at cancellation fails. Allstate 
Ins. Co. v. Hale, 270 N.C. 195, 154 S.E.2d 
79 (1967). 

Subsection (e) of this section and § 20- 
310 (a) prescribe the procedure pursuant 
to which a policy issued for the purpose 
of complying with the requirements of this 
article may be cancelled by the insurance 
carrier having the right to cancel. In order 
to cancel such policy, the carrier must 
comply with these procedural requirements 
of the statute or the attempt at cancella- 
tion fails. Harrelson v. State Farm Mut. 
Auto. Ins. Co., 272 N.C. 603, 158 S.E.2d 
812 (1968). 

An insurer may not cancel for nonpay- 
ment of premiums without following the 
provisions of subsection (e) of this section 
and § 20-310. Nationwide Mut. Ins. Co. v. 
Davis, 7 N.C. App. 152, 171 S.E.2d 601 
(1970). 

Purpose of Notice Requirement. — The 
purpose of the notice to the Department is 
to enable it to recall the registration and 
license plate issued for the vehicle unless 
the owner makes other provision for com- 
pliance with the Vehicle Financial Respon- 
sibility Act. Nationwide Mut. Ins. Co. v. 
Cotten, 280 N.C. 20, 185 S.E.2d 182 (1971). 

The purpose of the requirement of no- 
tice to the Department of Motor Vehicles 
is not to provide free insurance to the 
policyholder who has, by his disregard of 
the premium notice, demonstrated that he 
does not intend to pay the renewal pre- 
mium. Nationwide Mut. Ins. Co. v. Cotten, 
280 N.C. 20, 185 S.E.2d 182 (1971). 

The purpose sought to be accomplished 
by the legislature in requiring notice to be 
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given to the Department of Motor Vehicles 
is fully accomplished if the life of the 
policy be deemed extended 15 days after 
the giving to it by the company of the de- 
layed notice. Nationwide Mut. Ins. Co. v. 
Cotten, 280 N.C. 20, 185 S.E.2d 182 (1971). 


Notice by Insurer to Insured Is Not 
Required Where Insured Has Terminated 
Policy.—Where a policy is terminated or 
cancelled by an insured, the insurer is not 
required to give notice of cancellation to 
the insured. Nationwide Mut. Ins. Co. v. 
Davis! 7 SNC. TA pps 152) 171 obec. 601 
(1970). 

And Failure to Give Notice to Depart- 
ment of Termination by Insured Does Not 
Affect Validity of Cancellation. — Where 
the insured terminates a policy issued pur- 
suant to the Vehicle Responsibility Act of 
1957, the insurer is required immediately 
to notify the Department of Motor Vehi- 
cles, but failure to give such notice does 
not affect the validity or binding effect of 
the cancellation. Nationwide Mut. Ins. Co. 
Vil Davisiet, NaG Japp aise, .1il) ocr,.20 .60h 
(1970). 

Notice Prior to Cancellation Date Re- 
quired Only Where Termination by In- 
surer.— Only where the policy has been 
terminated by the insurer does subsection 
(e) of this section require notice to the 
Department of Motor Vehicles prior to the 
effective date of cancellation. Nationwide 
Mut. Ins. Co. v. Cotten, 280 N.C. 20, 185 
S.E.2d 182 (1971). 

Subsection (e) of this section requires 
the insurer to give to the Department of 
Motor Vehicles notice of a termination 
“by the insurer” prior to the effective date 
thereof; this has no bearing on the ques- 
tion of what constitutes a termination “by 
the insured.” Nationwide Mut. Ins. Co. v. 
Cotten, 280 N.C. 20, 185 S.E.2d 182 (1971). 

Notice After Termination Required 
Where Termination Is by Insured. — 
Where a policy was terminated “by the 
insured” by his complete ignoring of the 
offer by the insurer to renew the policy 
contained in the notice of premium sent by 
it to the insured and received by him, sub- 
section (e) of this section requires the 
company to notify the Department of 
Motor Vehicles of the termination of the 
policy “immediately” and contemplates 
such notice to the Department after the 
termination. Nationwide Mut. Ins. Co. v. 
Cotten, 280 N.C. 20, 185 S.E.2d 182 (1971). 


Policy Terminated by Insurer and Policy 
Terminated by Insured Distinguished.— 
Subsection (e) of this section expressly 
distinguishes between a policy terminated 
by the insurer and a policy terminated by 
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the insured, with reference to when the 
insurer is required to notify the Depart- 
ment of Motor Vehicles that the policy has 
been terminated. Nationwide Mut. Ins. Co. 
v. Cotten, 280 N.C. 20, 185 S.E.2d 182 
(1971). 

When Policy Is Terminated by Insured. 
—A policy issued by an insurer to an in- 
sured is terminated “by the insured,” with- 
in the meaning of subsection (e) of this 
section, by his complete ignoring of the 
offer by the company to renew the policy 
contained in the notice of premium sent 
by it to the insured and received by him. 
Nationwide Mut. Ins. Co. v. Cotten, 280 
N.C. 20, 185 S.E.2d 182 (1971). 


When a policy terminates in consequence 
of the policyholder’s rejection of the com- 
pany’s offer to renew the policy, contained 
in a premium notice such termination is 
deemed a termination ‘“‘by the insured” and 
not a termination “by the insurer.” Nation- 
wide Mut. Ins. Co. v. Cotten, 280 N.C. 20, 
185 S.E.2d 182 (1971). 


But Termination Is Not Contingent on 
Insurer’s Giving Notice to Department.— 
Where a policy was terminated “by the 
insured” by his complete ignoring of the 
offer by the insurer to renew the policy 
contained in the notice of premium sent 
by it to the insured and received by him, 
termination of the policy is not contingent 
upon the company’s giving notice thereof 
to the Department of Motor Vehicles 15 
days prior to the effective date of the 
termination. Nationwide Mut. Ins. Co. v. 
Cotten, 280 N.C. 20, 185 S.E.2d 182 (1971). 


Thus, Defective Notice or Lack of No- 
tice Does Not Affect Validity of Termina- 
tion.— Where termination is “by the in- 
sured,” since the notice to the Department 
of Motor Vehicles is to be given “im- 
mediately” after the effective date of the 
terniination, neither a defective notice nor 
a failure to give notice to the Department 
would affect the validity or binding effect 
of the termination of the policy. Nation- 
wide Mut. Ins. Co. v. Cotten, 280 N.C. 20, 
185'$:E.2d 182°(1971)- 


Nor Does Delayed Notice.—Delayed no- 
tice by an insurer of a termination “by the 
insured” is sufficient to effect a termination 
of the policy 15 days after it is given to the 
Department of Motor Vehicles. Nation- 
wide Mut. Ins. Co. v. Cotten, 280 N.C. 
20, 185 S.E.2d 182 (1971). 


Time Gaps in Coverage Permitted.—The 
Vehicle Financial Responsibility Act of 
1957 permits the possibility of time gaps 
in insurance coverage; that is, short pe- 
riods in which vehicles are uninsured. 


§ 20-309.1 1973 CUMULATIVE SUPPLEMENT § 20-310 


Fincher v. Rhyne, 266 N.C. 64, 145 S.E.2d Cited in Grant v. State Farm Mut. Auto. 

316 (1965). Ins. Co., 1 N.C. App. 76, 159 S.E.2d 368 
Stated in Hayes v. Hartford Accident & (1968); In re Filing by N.C. Auto Rate 

Indem. Co., 274 N.C. 73, 161 S.E.2d 552 Administrative Office, 278 N.C. 302, 180 

(1968); Nationwide Mut. Ins. Co. v. Hayes, S.E.2d 155 (1971). 

276 N.C. 620, 174 S.E.2d 511 (1970). 


§ 20-309.1. Purchase of automobile insurance by minors.—Any mi- 
nor 18 years of age or over shall be competent to contract for automobile insurance 
of any kind, to enter into an agreement to finance such insurance, to execute a 
power of attorney in connection with such financing, and also to execute a power 
of attorney in connection with an application for insurance with the assigned risk 
plan, to the same extent and with the same effect as though he had attained the 
age of 21 years. (1967, c. 934.) 

Quoted in Gastonia Personnel Corp. v. 
Rowers, 276 m0N.Ge 279, 172. S.E.2d 19 
(1970). 


§ 20-310. Grounds and procedure for cancellation or nonrenewal of 
a motor vehicle liability insurance policy; review by Commissioner of 
Insurance.—(a) As used in this section the following definitions shall apply: 


(1) “Policy of automobile insurance” or “policy” means a policy or contract 
for bodily injury or property damage liability insurance delivered or 
issued for delivery in this State covering liability arising from the own- 
ership, maintenance or use of any motor vehicle, insuring as the 
named insured one individual or husband and wife residents of the 
same household, and under which the insured vehicle therein desig- 
nated is of the following type only: 


a. A four-wheeled automobile or station wagon that is not used as 
a public or livery conveyance (which terms shall not be con- 
strued to include car pools) nor rented to others; 

b. Any other four-wheeled motor vehicle with a load capacity of 
1500 pounds or less which is not used in the occupation, pro- 
fession or business of the insured, nor is used as a public or 
livery conveyance nor rented to others; 


“Policy of automobile insurance” or “policy” shall not apply to any 
policy issued under the North Carolina Automobile Insurance Plan or 
to any policy insuring more than four motor vehicles, or to any policy 
covering the operation of a garage, sales agency, repair shop, service 
station, or public parking place or to any policy providing insurance 
only on an excess basis, or to any other contract providing insurance 
to such named insured even though such contract may incidentally 
provide insurance with respect to such motor vehicles. 


(2) “Renewal” or “to renew” means the issuance and delivery by an in- 
surer of a policy superseding at the end of the policy period a policy 
previously issued and delivered by the same insurer through the agent 
who originally placed the policy or his successors or assigns, such re- 
newal policy to provide types and limits of coverage at least equal 
to those contained in the policy being superseded, or the maximum lim- 
its of coverage provided for under G.S. 20-279.34(4), whichever 1s 
less, or the issuance and delivery of a certificate or notice extending 
the term of a policy beyond its policy period or term with types and 
limits of coverage at least equal to those contained in the policy being 
extended or the maximum limits of coverage provided for under G.S. 
20-279.34(4), whichever is less; provided, however, that any policy 
with a policy period or term of less than 12 months or any period with 
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no fixed expiration date shall for the purpose of this section be con- 
sidered as if written for successive policy periods or terms of six 
months. 

(3) “Insurer” means any insurance company, association or exchange au- 
thorized to transact the business of automobile insurance in the State 
of North Carolina. 


(b) This section shall apply only to that portion of a policy of automobile in- 
surance providing bodily injury and property damage liability, and uninsured 
motorists coverage. 

(c) No insurer shall cancel or refuse to renew a policy of automobile insurance 
solely or primarily because of the age, sex, residence, race, color, creed, national 
origin, ancestry, marital status or lawful occupation (including the military ser- 
vice) of anyone who is insured or solely because another insurer cancelled a policy 
of automobile insurance or refused to write or renew such policy or solely because 
of any combination of the hereinabove mentioned factors. 

(d) No insurer shall cancel a policy of automobile insurance except for the 
following reasons : 


(1) The named insured fails to discharge when due any of his obligations 
in connection with the payment of premium for the policy or any in- 
stallment thereof, whether payable to the company or its agent either 
ener or indirectly under any premium finance plan or extension of 
credit. 

(2) The named insured or any other operator who resides in the same house- 
hold and customarily operates an automobile insured under such policy 
has had his driver’s license suspended or revoked for more than 31 
days after the effective date of the policy if said policy had been in 
effect less than one year or after the last anniversary of the effective 
date if the policy had been in effect longer than one year. 

(3) The named insured or any other operator who resides in the same house- 
hold and customarily operates an automobile insured under such policy 
during such policy period is finally convicted of operating a motor 
vehicle while under the influence of intoxicating liquor or of any im- 
pairing drug. 


(e) No insurer shall refuse to renew a policy of automobile insurance except 
for one or more of the following reasons: 


(1) The insured has violated any of the material terms or conditions of the 
policy. 

(2) The named insured or any other operator who resides in the same house- 
hold and customarily operates an automobile insured under such policy 
has had his driver’s license suspended or revoked for more than 31 
days after the effective date of the policy if said policy had been in 
effect less than one year or after the last anniversary of the effective 
date if the policy had been in effect longer than one year; or is or be- 
comes subject to any physical or mental condition which impairs his 
ability to operate a motor vehicle. 

(3) The named insured or any other operator who resides in the same house- 
hold and customarily operates an automobile insured under such policy 
is finally convicted of, pleads nolo contendere or forfeits bail during 
the policy period for any of the following: 


a. Any felony involving the use of a motor vehicle. 

b. Homicide, arising out of the operation of a motor vehicle. 

c. Operating a motor vehicle while under the influence of intoxicat- 
ing liquor or of any impairing drug. ; 

d. Leaving the scene of a motor vehicle accident in which the insured 
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is involved without identifying himself and furnishing his ad- 
dress as required by law. 

e. Theft of a motor vehicle or the unlawful taking of a motor vehicle. 

f. A second moving traffic violation by any one person who custo- 
marily operates the insured vehicle or an aggregate of four 
moving traffic violations by all persons customarily operating 
the insured vehicle within a 12-month period any part of which 
falls within the policy period, whether or not the violations were 
repetitions of the same offense or were different offenses. 

(4) The named insured fails to discharge when due any of his obligations in 
connection with the payment of premium for the policy or any install- 
ment thereof, whether payable to the company or its agent either di- 
cats or indirectly under any premium finance plan or extension of 
credit. 

(5) The named insured, or any other operator who resides in his household 
and who customarily operates an automobile insured under said policy 
within a 24-month period any part of which falls within the policy 
period, have been involved as an operator of an automobile in four 
or more automobile accidents where there is evidence to indicate fault 
on the part of such operator. 


(f) No cancellation or refusal to renew by an insurer of a policy of automobile 
insurance shall be effective unless the insurer shall have given the policyholder 
notice at his last known post office address by certificate of mailing a written no- 
tice of the cancellation or refusal to renew. Such notice shall: 


(1) Be approved as to form by the Commissioner of Insurance prior to use; 

(2) State the date, not less than 60 days after mailing to the insured of no- 
tice of cancellation or notice of intention not to renew, on which such 
cancellation or refusal to renew shall become effective, except that 
such effective date may be 15 days from the date of mailing or delivery 
when it is being cancelled or not renewed for the reasons set forth in 
subdivision (1) of subsection (d) and in subdivision (4) of subsection 
(e) of this section ; 

(3) State the specific reason or reasons of the insurer for cancellation or 
refusal to renew ; 

(4) Advise the insured of his right to request in writing, within 10 days of 
the receipt of the notice, that the Commissioner of Insurance review the 
action of the insurer; and the insured’s right to request in writing, 
within 10 days of receipt of the notice, a hearing before the Commis- 
sioner of Insurance; ; 

(5) Either in the notice or in an accompanying statement advise the insured 
of his possible eligibility for insurance through the North Carolina 
Automobile Insurance Plan; and that operation of a motor vehicle 
without complying with the provisions of this Article is a misdemeanor 
and specifying the penalties for such violation. 


(g) Nothing in this section shall apply: 

(1) If the insurer has manifested its willingness to renew by issuing or of- 
fering to issue a renewal policy, certificate or other evidence of re- 
newal, or has manifested such intention by any other means ; 

(2) If the named insured has notified in writing the insurer or its agent that 
he wishes the policy to be cancelled or that he does not wish the policy 
to be renewed; 

(3) To any policy of automobile insurance which has been in effect less than 
60 days, unless it is a renewal policy, or to any policy which has been 
written or written and renewed for a consecutive period of 48 months 
or longer. 
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(h) There shall be no liability on the part of and no cause of action of any na- 
ture shall arise against any insurer, its authorized representative, its agents, its 
employees, or any firm, person or corporation furnishing to the insurer informa- 
tion as to reasons for cancellation or refusal to renew for any statement made by 
any of them in complying with this section or for the providing of information 
pelniigne thereto except as provided by this section and any applicable federal 
aw. 

(i) Notwithstanding any provision herein contained, any insured may within 
10 days of the receipt of the notice of cancellation or notice of intention not to 
renew, or the receipt of the reason or reasons for cancellation or refusal to renew 
if they were not stated in the notice, be entitled to request in writing that the Com- 
missioner of Insurance review the action of an insurer in cancelling or refusing to 
renew the policy of such insured. Within said 10-day period the insured may also 
request in writing a hearing in regard to such review; otherwise, the right of the 
insured for a hearing shall be deemed waived. On receiving a request in writing 
for a review of the action of such insurer, the Commissioner of Insurance shall 
immediately notify the insurer involved of the insured’s request and the charges 
involved, if known, and on receipt of said notification and within 10 days there- 
after the insurer may make a request in writing for a hearing in regard to such 
review ; otherwise, the right of the insurer to such a hearing shall be deemed 
waived. If neither the insurer or the insured by request in writing or the Commis- 
sioner of Insurance of his own motion requires a hearing, then in such event the 
Commissioner of Insurance shall make such investigation as he deems appropriate 
to determine if the insurer has violated the provisions of this section, and shall 
after appropriate findings of fact either approve the cancellation or nonrenewal of 
such policy or order the insurer to renew, reissue, or reinstate such policy on such 
terms as may be just. At the written request of the insured or insurer or on his 
own motion, the Commissioner of Insurance shail after notice conduct a hearing 
to determine if the insurer has violated the provisions of this section, and after 
appropriate findings of fact, shall within 40 days after receipt in writing of a re- 
quest for review by the insured, either approve the cancellation or nonrenewal of 
such policy or order the insurer to renew, reissue, or reinstate such policy on such 
terms as may be just. In addition, if the Commissioner of Insurance finds after 
notice and hearing and after appropriate findings of fact, that the insurer has 
willfully violated the provisions of this section or has acted without reasonable 
investigation into the grounds for action of cancellation or nonrenewal, he may 
order the insurer involved to pay the reasonable expenses and costs of the investi- 
gation and hearing conducted by the Commissioner not to exceed the sum of three 
hundred dollars ($300.00) and such costs as are ordered paid by the Commis- 
sioner pursuant to the provisions of this section shall be paid as a condition of 
such insurer continuing to write automobile insurance business in this State. Any 
insured or insurer aggrieved by any order or decision of the Commissioner of 
Insurance may appeal said order and decision to the Superior Court of Wake 
County pursuant to and subject to the provisions of G.S. 58-9.3. All examinations, 
investigations, and hearings provided by this subsection may be conducted by the 
Commissioner personally or by one or more of his deputies, actuaries, examiners 
or employees designated by him for the purpose. All hearings shall be held at 
such time and place as shall be designated in a notice which shall be given by the 
Commissioner in writing to the person cited to appear at least 10 days before the 
date designated thereon. The notice shall state the subject of the inquiry and the 
specific charges, if any. It shall be sufficient to give such notice either by delivering 
it or by depositing the same in the United States mail, postage prepaid and ad- 
dressed to the last known address of such insured or insurer. The policy shall 
remain in full force and effect during the pendency of review by the Commissioner 
of Insurance or the court except where the Commissioner of Insurance has sus- 
tained the action of the insurer and except where the cancellation or failure to re- 
new was for nonpayment under subdivision (1) of subsection (d) and subdivi- 
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sion (4) of subsection (e) of this section, in which case the policy shall terminate 


as of the date provided in the notice under subsection (f) of this section. 


(j) If any provision of this section or application thereof to any person or 
situation is held invalid, such invalidity shall not affect other provisions or applica- 
tions of the section which can be given effect without the invalid provision or ap- 
plication, and to this end the provisions of this section are declared to be severable. 


(k) Each insurer shall maintain for a period of three years records of refusals 
to renew and cancellations and shall, on request, forward to the Commissioner of 
Insurance copies of every notice or statement referred to in subsection (e) of 
this section which it shall at any time send to any of its insureds. 


(1) The provisions of this section shall not apply to any insurer who shall limit 
the issuance of policies of automobile liability insurance to one class or group of 
persons engaged in any one particular profession, trade, occupation or business 
nor shall any insurer be required to renew should the insured become a nonresi- 
dent of North Carolina. (1957, c. 1393, s. 2; 1963, c. 842, ss. 1-3; c. 964, s. 2; 


Peete 0/, C..00/, S.°3; 1971, c. 


Editor’s Note.—The 1971 amendment re- 
wrote this section as previously amended 
in 1967. 

Session Laws 1971, c. 1205, s. 6, provides: 
“Section 4 of this act shall become effec- 
tive on January 1, 1972, but shall apply 
only to insurance policies written or re- 
newed after said date. The present provi- 
sions of G.S. 20-310 shall apply to all 
insurance policies written or renewed 
prior to January 1, 1972.” 

By virtue of Session Laws 1943, c. 170, 
“Commissioner of Insurance” has _ been 
substituted for “Insurance Commissioner” 
throughout this section. 

Opinions of Attorney General. — Hon- 
orable Edwin S. Lanier, Commissioner of 
Insurance, 40 N.C.A.G. 326 (1969). 

It was the intent, etc.— 

The primary intent of the General As- 
sembly was that every motorist maintain 
continuously proof of financial responsi- 
bility. Perkins v. American Mut. Fire 
Ins. Co., 274 N.C. 134, 161 S.E.2d 536 
(1968). 

Purpose of Certification of Financial 
Responsibility.— Certification by an insured 
to the Department of Motor Vehicles that 
he had financial responsibility as required 
by the Vehicle Financial Responsibility Act 
and his giving the name of his insurer in 
that certification is for the purpose of 
getting a license plate for his automobile 
and does not show his intent to renew 
the policy so as to extend its coverage. 
Nationwide Mut. Ins. Co. v. Cotten, 280 
N.C. 20, 185 S.E.2d 182 (1971). 

Article Must Be Read into Policy and 
Construed Liberally. — A policy having 
been issued pursuant to the assigned risk 
plan (§ 20-279.34) and for the purpose of 
fulfilling the requirement of the Financial 
Responsibility Act of 1957 (§ 20-309 et 
seq.), the provisions of that act, relative to 


1205, s. 4.) 


the cancellation of such policies, must be 
read into this policy and construed liberally 
so as to effectuate the purpose of the act. 
Harrelson v. State Farm Mut. Auto. Ins. 
Co., 272 N.C. 603, 158 S.E.2d 812 (1968). 


Statutes Control Policy Provisions as to 
Cancellation.—The provisions of this article 
and article 9A, liberally construed to effec- 
tuate the legislative policy, control any pro- 
vision written into a policy which other- 
wise would give an insurance company a 
greater right to cancel than is provided by 
the statute. Harrelson v. State Farm Mut. 
Auto. Ins. Co., 272 N.C. 603, 158 S.E.2d 812 
(1968). 

An insurer may not cancel for nonpay- 
ment of premiums without following the 
provisions of this section and § 20-309(e). 
Nationwide Mut. Ins. Co. v. Davis, 7 N.C. 
App. 152, 171 S.E.2d 601 (1970). 

This section applies both to termination 
by cancellation and to termination by fail- 
ure to renew. Robinson v. Nationwide Ins. 
Co., 273 N.C. 391, 159 S.E.2d 896 (1968). 

Subsection (f) relates to the notice and 
warning that must be given the policy- 
holder in the event his policy is terminated 
by the insurer, whether the termination is 
by cancellation or by failure to renew. Per- 
kins v. American Mut. Fire Ins. Co., 274 
N.C. 134, 161 S.E.2d 536 (1968); Nation- 
wide Mut. Ins. Co. v. Davis, 7 N.C. App. 
152, 171 S.E:2d. 601 (1970). 


Insurer Required to Give Notice Where 
It Cancels Policy. — Where circumstances 
known to the insurer indicate a definite de- 
sire on the part of the insured to renew a 
policy, a termination of the policy is “by 
the insurer,” necessitating the giving to 
the insured by the insurer of the notice of 
termination required by this section. Na- 
tionwide Mut. Ins. Co. v. Cotten, 280 N.C. 
20, 185 S.E.2d 182 (1971). 
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Insurer Is Not Required to Notify In- 
sured Where Insured Himself Terminates 
Policy.—This section does not, as does § 
20-279.22 with respect to certified as- 
signed risk policies, require the insurer to 
notify the insured where the insured him- 
self terminates the policy. Nationwide Mut. 
Inisi¢Co.. vz DavisayioN.G. Apps 2525-171 
S.E.2d 601 (1970). 


If the notice fails, etc.— 
Where the insurer failed to give the in- 
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Notice to Commissioner of Motor Vehi- 
cles—Former Law.— 

See Allstate Ins. Co. v. Hale, 270 N.C. 
195, 154 S.E.2d 79 (1967). 

No Period of Continuous Automobile 
Liability Insurance Coverage Prior to 
January 1, 1972, Written Either Voluntarily 
or under Automobile Assigned Risk Plan, 
Would Count Toward Completion of 
Period of 48 Consecutive Months of Cover- 
age Necessary to Exclude a Policy from 


Provisions of Section.—See opinion of At- 
torney General to Honorable Edwin S. 
Lanier, Commissioner of Insurance, 42 
N.C.A.G. 22 (1972). 

Applied in Hayes v. Hartford Accident 
& Indem. Co., 274 N.C. 73, 161 S.E.2d 552 
(1968). 


sured the required notice and warning prior 
to terminating a policy of automobile 
liability insurance, the policy contintied in 
force and effect notwithstanding the in- 
sured’s failure to pay in full the required 
premium. Perkins vy. American Mut. Fire 
Ins. Co., 274 N.C. 134, 161 S.E.2d 536 
(1968). 


§ 20-310.2. Motor vehicle liability insurance; companies may not 
fail to renew solely by reason of age; penalties provided.— No insurance 
company licensed in this State to do a business of insurance, which is engaged 
in the writing ot motor vehicle liability insurance, as the same is defined in G.S. 
20-279.21, shall fail to renew any such existing policy of insurance solely because 
the insured has attained the age of 65 years or older. 


Whenever the Commissioner of Insurance shall have reason to believe that any 
insurance company which is licensed to do a business of insurance in this State 
and is engaged in writing motor vehicle liability insurance has refused to renew 
policies of motor vehicle liability insurance solely because the applicant has reached 
the age of 65 years or older, he shall notify such company that it may be in vio- 
lation of this section, and, tn his discretion he may require a hearing to determine 
whether or not such company has actually been engaged in the practice as afore- 
said. Any hearing held under this section shall in all respects comply with the 
hearing procedure provided in G.S. 58-54.6. 


[t after such hearing the Commissioner shall determine that the company has 
engaged in the practice of systematically failing to renew policies of motor vehicle 
liability insurance because of the advanced age of the insureds, he shall reduce his 
findings to writing and shall issue and cause to be served upon the company 
charged with the violation an order requiring the company to cease and desist 
from engaging in such practices. After the issuance of such cease and desist 
order, if the Commissioner finds that the company has continued to engage in 
such practices, he shall impose upon such company a fine not to exceed the amount 
of one thousand dollars ($1,000.00) for each separate violation. 

Any company aggrieved by any order or decision of the North Carolina Com- 
missioner of Insurance may appeal such order and decision to the Superior Court 
of Wake County in the same manner and under the same rules and provisions 
set forth in G.S. 58-9.3. (1967, c. 1072.) 

Editor’s Note.—The act adding this sec- 
tion became effective July 1, 1967. 

By virtue of Session Laws 1943, c. 170, 


“Commissioner of Insurance” has been 
substituted for “Insurance Commissioner” 
in the second paragraph. 


§ 20-311. Revocation of registration when financial responsibility 
not in effect.—The Department of Motor Vehicles, upon receipt of evidence that 
financial responsibility for the operation of any motor vehicle registered or required 
to be registered in this State is not or was not in effect at the time of operation or 
certification that insurance was in effect, shall revoke the owner’s registration plate 
issued for the vehicle at the time of operation or certification that insurance was in 
effect or the current registration plate for the vehicle if the year registration has 
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changed for 60 days. in no case shall any vehicle, the registration of which has 
been revoked for failure to have financial responsibility, be reregistered in the name 
of such owner, spouse or any child of the spouse or any child of such owner within 
less than 60 days after the registration plates have been surrendered to the 
Department except that a spouse living separate and apart from the registered 
owner may reregister such vehicle immediately in such spouse’s name. As a con- 
dition precedent to the reregistration of the vehicle the owner shall pay the appro- 
priate fee for a new registration plate. (1957, c. 1393, s. 3; 1959, c. 1277, s. 2; 
1963, c. 964, s. 4; 1965, c. 205; c. 1136, s. 3; 1967, c. 822, s. 3; c. 857, s. 4; 1971, 


c. 477, s. 3.) 

Editor’s Note.— 

The first 1967 amendment substituted 
“the owner’s registration plate issued for 
the vehicle at the time of operation or 
certification that insurance was in effect or 
the current registration plate for the vehicle 
if the year registration has changed” for 
“the registration of such vehicle” in the 
first sentence. 

The second 1967 amendment deleted 
provisions as to suspension and reinstate- 


ment of an operator’s or chauffeur’s license 
and increased the period of revocation of 
registration from thirty to sixty days. 

The 1971 amendment deleted “his” be- 
tween “owner” and “spouse” and substi- 
tuted “any child of the spouse or any child 
of such owner” for “any child or spouse 
of any child of the owner” in the second 
sentence, and added at the end of that sen- 
tence the language beginning “except that 
a spouse living separate and apart.” 


§ 20-313. Operation of motor vehicle without financial responsibility 


as misdemeanor. 


Applied in State v. Green, 266 N.C. 785, 
147 S.E.2d 377 (1966). 


§ 20-314. Applicability of article 9A; its provisions continued. 


Owner Must Show Proof of Financial 
Responsibility as Prerequisite to Registra- 
tion. — This article requires every owner 
of a motor vehicle, as a prerequisite to the 
registration thereof, to show “proof of fi- 
nancial responsibility” in the manner pre- 
scribed by the Motor Vehicle Safety and 
Financial Responsibility Act of 1953, chap- 


ter 20, article 9A. Jones v. State Farm Mut. 
Auto. Ins. Co., 270 N.C. 454, 155 S.E.2d 
118 (1967). 

Section 20-279.34 is incorporated by ref- 
erence into the Financial Responsibility 
Act of 1957 by this section. Harrelson v. 
State Farm Mut. Auto. Ins. Co., 272 N.C. 
603, 158 S.E.2d 812 (1968). 


§ 20-315. Commissioner to administer article; rules and regula- 
tions. 

Cited in Government Employees Ins. 
Co. v. Lumbermens Mut. Cas. Co., 269 
N.C. 354, 152 S.E.2d 445 (1967). 


§ 20-316. Departmental hearings upon lapse of liability insurance 
coverage.—Any person whose registration plate has been revoked under G.S. 
20-309(e) or G.S. 20-311 may within 10 days from the date of receipt of the no- 
tice of revocation request a hearing. Upon receipt of such request, the Department 
shall, as early as practical, afford him an opportunity for hearing. Upon such hear- 
ing the duly authorized agents of the Department may administer oaths and issue 
subpoenas for the attendance of witnesses and the production of relevant books 
and documents. If, at the conclusion of the hearing, it appears to the agent of 
the Department that continuous financial responsibility has existed with regard to 
the vehicle involved or if continuous financial responsibility has not existed, that 
the lapse in financial responsibility is not due to any fault on the part of the per- 
son whose registration plate has been revoked, the Department may withdraw its 
order of revocation and such person may retain his registration plate. Otherwise, 
the order of revocation shall be affirmed and the registration plate surrendered. 
(1971, c. 1218, s. 1.) 

Editor’s Note. — Session Laws 1971, c. 
1218, s. 2, makes the act effective Sept. 1, 


1971. 
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§ 20-319. Effective date. 


Cited in Grant v. State Farm Mut. Auto. 
Ins. Co., 1 N.C. App. 76, 159 S.E.2d 368 
(1968). 


ARTICLE 13A. 
Certification of Automobile Insurance Coverage by Insurance Companies. 


§ 20-319.1. Company to forward certification within seven days 
after receipt of request.—Upon the receipt by an insurance company at its 
home office of a registered letter from an insured requesting that it certify to the 
North Carolina Department of Motor Vehicles whether or not a previously issued 
policy of automobile liability insurance was in full force and effect on a designated 
day, it shall be the duty of such insurance company to forward such certification 
within seven days. (1967, c. 908, s. 1.) 

Editor’s Note.—Section 4, c. 908, Ses- 
sion Laws 1967, provides that the act shall 
become effective July 1, 1967. 


§ 20-319.2. Penalty for failure to forward certification.—If any in- 
surance company shall without good cause fail to forward said certification within 
seven days after its receipt of such registered letter, the North Carolina Commis- 
sioner of Insurance shall be authorized in his discretion to impose a civil] penalty 
upon said company in the amount of two hundred dollars ($200.00) for such vio- 
lation. (1967, c. 908, s. 2.) 


ARTICLE 14. 
Driver Training School Licensing Law. 


§ 20-328. Administration of Article.—This Article shall be administered 
by the Department of Motor Vehicles with no additional appropriations. (1965, 
c. 873; 1973, c. 440.) 

Editor’s Note. — The 1973 amendment, of the” preceding “Department” and sub- 
effective July 1, 1973, deleted “Driver stituted “appropriations” for “appropria- 
Education and Accident Records Division _ tion.” 


§§ 20-329 to 20-339: Reserved for future codification purposes. 


ArTICLE 15, 
Vehicle Mileage Act. 


§ 20-340. Purpose.—This Article shall provide State remedies for per- 
sons injured by motor vehicle odometer alteration, and to provide purchasers of 
motor vehicles with information to assist them in determining the condition and 
value of such vehicles. Such remedies shall be in addition to remedies provided 
by the federal odometer law (Motor Vehicle Information and Cost Savings Act, 
Public Law 92-513, 86 Stat. 947, enacted October 20, 1972). (1973, c. 679, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 
679, s. 3, makes the act effective Sept. 1, 
1973. 


§ 20-341. Definitions.—As used in this Article: 


(1) The term “odometer” means an instrument for measuring and recording 
the actual distance a motor vehicle travels while in operation; but 
shall not include any auxiliary odometer designed to be reset by the 
operator of the motor vehicle for the purpose of recording mileage on 
trips. 
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(2) The term “repair and replacement” means to restore to a sound working 
condition by replacing the odometer cr any part thereof or by correct- 
ing what is inoperative. 

(3) The term “transfer” means to change ownership by purchase, gift, or 
any other means. 

(4) The term “transferee” means any person to whom the ownership in a 
motor vehicle is transferred by purchase, gift, or any means other than 
by creation of a security interest. 

(5) The term “transferor” means any person who transfers his ownership 
in a motor vehicle by sale, gift or any means other than by creation of 
a security interest. (1973, c. 679, s. 1.) 


§ 20-342. Unlawful devices.—It is unlawful for any person knowingly 
to advertise for sale, to sell, to use, or to install or to have installed, any device 
which causes an odometer to register any mileage other than the true mileage 
driven. For the purposes of this section, the true mileage driven is that mileage 
driven by the vehicle as registered by the odometer within the manufacturer’s 
designed tolerance. (1973, c. 679, s. 1.) 


§ 20-343. Unlawful change of mileage.—lIt is unlawful for any person 
or his agent to disconnect, reset, or alter the odometer of any motor vehicle with 
the intent to change the number of miles indicated thereon. (1973, c. 679, s. 1.) 


§ 20-344. Operation of vehicle with intent to defraud.—It is unlawful 
for any person with the intent to defraud to operate a motor vehicle on any street 
or highway knowing that the odometer of such vehicle is disconnected or non- 
functional. (1973, c. 679, s. 1.) 


§ 20-345. Conspiracy.—No person shall conspire with any other person to 
violate G.S. 20-342, 20-343, 20-344, 20-346, or 20-347. (1973, c. 679, s. 1.) 


§ 20-346. Lawful service, repair, or replacement of odometer. — 
Nothing in this Article shall prevent the service, repair, or replacement of an 
odometer, provided the mileage indicated thereon remains the same as_ before 
the service, repair, or replacement. Where the odometer is incapable of registering 
the same mileage as before such service, repair, or replacement, the odometer 
shall be adjusted to read zero and a notice in writing shall be attached to the left 
door frame of the vehicle by the owner or his agent specifying the mileage prior 
to repair or replacement of the odometer and the date on which it was repaired 
or replaced. Any removal or alteration of such notice so affixed shall be unlawful. 


o/s 070,S, 1.) 


§ 20-347. Disclosure requirements.—(a) In connection with the trans- 
fer of a motor vehicle, the transferor shall deliver to the transferee, prior to execu- 
tion of any transfer of ownership document, a single written statement which 
contains the following : 


(1) The odometer reading at the time of the transfer ; 

(2) The date of the transfer ; 

(3) The transferor’s name and current address; 

(4) The identity of the vehicle, including its make, model, body type, its 
vehicle identification number, and the license plate number most 
recently used on the vehicle; 

(5) A statement that the mileage is unknown if the transferor knows the 
odometer reading differs from the number of miles the vehicle has 
actually traveled, and that the difference is greater than that caused 
by odometer calibration error ; 

(6) A statement describing each known alteration of the odometer reading, 
including date, person making the alteration, and approximate number 
of miles removed by the alteration; and 
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(7) Disclosure of excess mileage when vehicle is known to have exceeaed 
100,000 miles and the odometer records only five whole-mile digits. 


(b) A copy of each written disclosure must be forwarded to the Department 
of Motor Vehicles, as a condition precedent to the reregistration of the vehicle. 
The odometer reading at the time of transfer, as stated on the written disclosure, 
shall be recorded on the new certificate of title by the Department. 

(c) It shall be unlawful for any transferor to violate any rules under this sec- 
tion or to knowingly give a false statement to a transferee in making any disclosure 
required by such rules. 

(d) The provisions of this disclosure statement section shall not apply to the 
following transfers: 


(1) A vehicle having a gross vehicle weight rating of more than 16,000 
pounds ; : 

(2) A vehicle that is not self-propelled ; 

(3) A vehicle that is 25 years old or older; or 

(4) A new vehicle prior to its first transfer for purposes other than resale. 
(1973, c. 679, s. 1.) 


§ 20-348. Private civil action.—(a) Any person who, with intent to de- 
fraud, violates any requirement imposed under this Article shall be liable in an 
amount equal to the sum of: 

(1) Three times the amount of actual damages sustained or one thousand 
five hundred dollars ($1,500), whichever is the greater; and 

(2) In the case of any successful ation to enforce the foregoing liability, the 
costs of the action together with reasonable attorney fees as determined 
by the court. 

(b) An action to enforce any liability created under subsection (a) of this 
section, may be brought in any court of the trial division of the General Court of 
Justice of the State of North Carolina within two years from the date on which 
the liability arises. (1973, c. 679, s. 1.) 


§ 20-349. Injunctive enforcement. — Upon petition by the Attorney 
General of North Carolina, a violation of this Article may be enjoined as an unfair 
and deceptive trade practice, as prohibited by G.S. 75-1.1. (1973, c. 679, s. 1.) 


§ 20-350. Criminal offense. — Any person, firm or corporation violating 
any provision of this Article shall be guilty of a misdemeanor. (1973, c. 679, s. 1.) 


STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 
November 1, 1973 


I, Robert Morgan, Attorney General of North Carolina, do hereby certify that 
the foregoing 1973 Cumulative Supplement to the General Statutes of North Caro- 
lina was prepared and published by The Michie Company under the supervision 
of the Division of Legislative Drafting and Codification of Statutes of the Depart- 
ment of Justice of the State of North Carolina. 


ROBERT MorGAN 
Attorney General of North Carolina 
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